CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Ballot Access for a New Party

Erard v. Johnson (Stephen J. Murphy 111
and Laurie J. Michelson, E.D. Mich. 2:12-cv-13627)

A socialist candidate for Congress filed a pro se federal complaint
on August 15, 2012, challenging the state’s criteria for listing new
political parties’ candidates on the ballot. The district court denied
the candidate relief, and the court of appeals affirmed the denial.

Subject: Getting on the ballot. Topics: Getting on the ballot; pro
se party; laches; case assignment.

On August 15, 2012, Matt Erard, a socialist candidate for Congress, filed a
pro se federal complaint in the Eastern District of Michigan challenging the
state’s criteria for new political parties’ listing their candidates on the ballot.!

Two days later, Judge Stephen J. Murphy III referred the case to Magis-
trate Judge Laurie J. Michelson for pretrial proceedings.> On August 20,
Judge Michelson struck the candidate’s motion for a preliminary injunction
for defect of service.> On September 6, three days before Michigan certified
the November 6 ballot, the candidate filed a second motion for a preliminary
injunction that also sought a temporary restraining order.* On September 12,
Judge Michelson recommended denial of a temporary restraining order be-
cause the candidate had not shown service on the defendants and because
there was no showing that a preliminary injunction would not provide any
relief due.®

Judge Michelson heard the preliminary-injunction motion on September
19 and recommended its denial on the following day.® Judge Murphy adopt-
ed Judge Michelson’s reports and recommendations on October 29.” “Erard
has failed to show that he is entitled to this extraordinary remedy. He delayed
in filing this action . ...”®

The candidate filed an amended complaint on February 25, 2013.° On
May 14, 2014, Judge Murphy dismissed the complaint, adopting in part a
January 9, 2014, report and recommendation by Judge Michelson." Judge
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Murphy disagreed with Judge Michelson’s conclusion that the plaintiff might
be able to prove a First Amendment violation with respect to petition lan-
guage suggesting that persons signing the party’s ballot-access petition
promised to join or support the party.!" After Judge Michelson issued her
report and recommendation, Michigan amended its election law so that peti-
tion circulators for new political parties no longer had to be eligible to vote in
Michigan."

In an unpublished opinion without oral argument, the court of appeals
affirmed dismissal of the action on May 20, 2015."
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