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President Reagan Signs Sentencing Reform 
Act, Criminal Fine Improvements Measures 

The following measures pending in 
Congress are of interest to the 
judiciary. 

• The Sentencing Reform Act of 
1987 (see The Third Branch, December 
1987, at 1) was signed by the President 
on Dec. 7. 

• The Criminal Fine Improvements 
Act of 1987, which had been passed 
by the House (see The Third Branch, 
December 1987, at 5) was passed by 
the Senate and signed by the Presi­
dent on Dec. 11 . 

• Sen. Paul Simon (D-Ill.) and oth­
ers have introduced S. 1867, the 
Court Interpreters Improvements Act 
of 1987, to amend the Court Inter­
~ eters Act of 1978, 28 U.S.C. § 1827, 
' m::;, required the AO to establish a 

program to certify interpreters and to 
facilitate the use of interpreters in bi­
lingual proceedings and proceedings 
involving the hearing impaired . 
S. 1867 would require the develop­
ment of certification tests in at least 
eight unspecified languages in addi­
tion to Spanish, for which a certifica­
tion test is already used . Spanish in­
terpretation in 1987 was required in 
41 ,501 proceedings. Currently, the 
other eight languages for which inter­
preters are most often requested (and 
the number of proceedings for each) 
in the federal courts are Mandarin 
Chinese (366), Haitian Creole (354), 
Arabic (277), Sicilian (253), Italian 
(232), French (230), Thai (190), and 

See LEGISLATION, page 2 

Death Penalty Habeas Corpus Caseload Prompts 
Changes Under Revised Criminal Justice Act 

An ongoing study of representation 
in the federal courts of defendants 
sentenced to death, conducted by the 
Judicial Conference Committee on 
Defender Services, has led to the 
adoption of two amendments to the 
Guidelines for the Administration of the 
Criminal justice Act. The first amend­
ment provides that an attorney fur­
nished by a state or local public de­
fender organization, legal aid agency, 
or other private, nonprofit organiza­
tion may be appointed and compen­
sated under the CJA in federal death 
penalty habeas corpus cases when the 
court determines that such an ap­
pointment will provide the most 
effective representation. The second 
amendment authorizes the compen­
<:::~tion of public and private organiza-

ons that provide legal consulting 
services to counsel appointed in such 
cases . The amendments to the 
Guidelines were approved by the Judi­
cial Conference in March of 1987. 

The amendments resulted from the 
Committee's review of the reports of 
task forces established by the chief 
judges of the courts of appeals. In 
1986, the Committee (then called the 
Committee to Implement the Crimi­
nal Justice Act) had asked the chief 
judges to establish task forces to de­
velop information on the impact of the 
projected influx of death penalty cases 
reaching the postconviction stage in 
federal courts. The reports generally 
concluded that (1) the private bar has 
neither the expertise nor the re­
sources to provide representation on a 
pro bono basis, (2) the resources of 
private nonprofit organizations are 
dwindling and the attorneys they 
have recruited are rapidly becoming 
"burned-out," and (3) federal de­
fender organizations have neither the 
staffing nor the resources to handle a 
significant number of federal death 
penalty habeas corpus cases. 

See AMENDMENTS, page 3 

Sentencing Guidelines 
Challenged in Suit 
By Public Defenders 
t ·. 

The constitutionality of the sen­
tencing guidelines that took effect 
Nov. 1 has been challenged in a law­
suit filed in the U.S. District Court for 
the District of Columbia. Federal Defen­
ders of San Diego, Inc. v. U.S . Sentencing 
Com"fir'n, No. 87-3161 (D.D.C. Nov. 
23, 1987). 

The suit was filed on behalf of two 
defender organizations, Federal De­
fenders of San Diego, Inc. , a com­
munity defender group whose attor­
neys annually represent approx­
imately 6,000 individuals in the 
Southern District of California, and 
the Office of the Federal Public De­
fender for the Middle District of Ten­
nessee . Plaintiffs' attorneys are from 
the Public Citizen Litigation Group of 
Washington , D.C., which filed the 
lawsuit that challenged the legality of 
the original Gramm-Rudman- Holl­
ings legislation. 

The complaint alleges that Con­
gress made an excessive delegation of 
legislative authority to the Commis­
sion "since the Commission is re­
quired to make fundamental policy 
choices about the appropriate range of 
sentences for all federal criminal sen­
tences without sufficient guidance 

See GUIDELINES, page 4 
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Korean (154)- The bill directs the AO 
to provide guidelines to the courts on 
the selection of otherwise qualified in­
terpreters when certified ones are not 
available. 

S. 1867 would require that judicial 
proceedings where interpreters are 
used be electronically sound­
recorded at the request of a party to 
the case, and would expand the re­
quirement to use certified interpreters 
to grand jury proceedings. 

• S. 1630, a bill to enhance retire­
ment and survivor annuities for bank­
ruptcy judges and magistrates (see 
The Third Branch , December 1987, at 1), 
was ordered favorably reported by the 
Senate Judiciary Committee. 

• A bill extending the independent 
counsel provisions of the Ethics in 
Government Act for five years was 
signed by the President Dec. 15. The 
bi ll reflected compromises reached in 
a House-Senate conference report, 
No. 100-452, following Senate pas­
sage of a version that differed some­
what from H.R. 2939 as previously 
passed by the House. The Senate's 
version would have allowed the inde­
pendent counsel to broaden the scope 
of his or her investigation only after 
receiving approval from the attorney 
general. The House version would 
have permitted the special court that 
appointed the counsel to authorize 
such a broadened investigation . The 
final bill incorporated the Senate 
version. 
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Rules Committee Seeks Comments on 
Proposed Fed. R. Crim. P. 32 Changes 

The Advisory Committee on Criminal Rules of the Committee on Rules of 
Practice and Procedure of the Judicial Conference of the United States plans to 
revise rule 32 of the Federal Rules of Criminal Procedure. This revision is con­
templated in light of the sentencing guidelines and the Probation Committee's 
proposed model loca l rule for guideline sentencing (circulated to all United States 
chief circuit and district judges by Judge Gerald B. Tjoflat (11th Cir.) on Aug. 28, 
1987). The Advisory Committee, chaired by Judge Leland C. Nielsen (S .D. Cal.), is 
interested in hearing before its next meeting, May 19-20, about any perceived 
problems under the sentencing guidelines or under the Probation Committee's 
proposed local ru le that could be rectified by means of a ru les change. Comments 
may be sent to the Advisory Committee on Criminal Rules, Committee on Ru les of 
Practice and Procedure, Administrative Office of the U.S. Courts, Washington, 
D.C. 20544. 

• The House passed H.R. 3400, 
amending the Hatch Act, the act that 
restricts partisan political activity by 
executive branch employees. The bill 
has been referred to the Senate Gov­
ernmental Affairs Committee. (Al­
though the Hatch Act does not apply 
to employees of the judiciary, a long­
standing resolution of the Judicial 
Conference adopts its intent as bind­
ing on judicial employees.) 

• H.R. 3461, introduced by Rep. 
Jack Buechner (R-Mo.) would amend 
Fed. R. Crim . P. 24(a) to require the 
court to permit the defendant, or the 
attorney representing him or her, and 
the attorney for the government to ex­
amine prospective jurors; Rep. 
Buechner's H.R. 3462 would amend 
Fed. R. Civ. P. 47(a) to require the 
court to permit each side to examine 
prospective jurors. The bills are sim­
ilar to two Senate bills introduced by 
Sen. Howell Heflin (D-Ala.) on which 
hearings were held in 1987, S. 953 and 
S. 954 (see The Third Branch, Sep­
tember 1987, at 5). The Judicial Con­
ference opposes the rules amend­
ments that would be made by Rep. 
Buechner's and Sen. Heflin's bills. 

• H .R. 3442, introduced by Rep. E. 
Thomas Coleman (R-Mo.), would re­
quire groups and individuals receiv­
ing or spending more than $5,000 in 
support of or opposition to a Supreme 
Court nominee to report their ac­
tivities to the Clerk of the House. 

• Senator Malcolm Wallop (R-

Wyo.) has introduced S. 1907, a com­
panion measure to H .R. 3546, to 
amend the National Childhood Vac­
cine Injury Act of 1986 (see The Third 
Branch, December 1987, at 4). Both the 
House and Senate bills would create a 
new Vaccine Compensation Board to 
adjudicate claims for compensation, 
in place of the 1986 act's provision that 
the district courts administer the com­
pensation program. 

• The Senate Judiciary Committee 
ordered favorably reported S. 1134, 
intended to deal with the so-called 
"race to the courthouse" situation (see 
Tile Third Branch, January 1987, at 7). 
The House passed a similar measure, 
H.R. 1162, in May of 1987. 

• The Senate Judiciary Committee 
ordered favorably reported, with an 
amendment, S. 952, to provide the 
Supreme Court with greater discre­
tion in selecting the cases it will 
review. 

• Sen. Edward M. Kennedy (D­
Mass.) and Sen. Orrin G. Hatch (R­
Utah) have introduced S. 1904, which 
limits the use of lie detector tests by 
employers. The bill forbids the use of 
a polygraph in preemployment test­
ing of job applicants or in random 
testing of employees. The bill would 
not apply to governmental employerc 
nor in certain national defense a.· , 
security matters. It would permit the 
use of a polygraph to investigate spe­
cific economic losses, by testing em-

See LEGISLATION, page 8 



3 

BULLETIN OF THE m 
FEDERAL COURTS ~1~ 

Duane Lee Heads Court Admin. Division at AO; c 
John Thomas Jones Heads Magistrates Division ALENDAR 

AO Director L. Ralph Mecham has 
announced the appointment of 
Duane R. Lee as Chief of the AO's new 
Court Ad­
ministration 
Division and 
the appoint­
ment of John 
Thomas 
Jones to re­
place Mr. Lee 
as Chief of 
the Magis­
trates Divi ­
sion. 

Mr. Lee 
has served as 
Chief of the Duane R. Lee 

Magistrates Division of the AO since 
1982. He is a graduate of Dartmouth 
College and George Washington Uni­
.rP!c:ity Law Schoc1 

Mr. Jones has served as Assistant 
Chief of the Magistrates Divi sion 
since 1983. He previously served as 
Director of Administration of the U.S. 

AMENDMENTS, from page 1 

A recent study of caseload and cost 
projections for federal habeas corpus 
death penalty cases prepared at the 
request of the AO estimates that 304 
defendants sentenced to death will be 
in a position to file federal habeas cor­
pus petitions in FY88 and 340 in FY89. 
The study was conducted by the 
Spangenberg Group and sponsored 
by the Bar Information Program of the 
ABA Standing Committee on Legal 
Aid and Indigent Defendants . There­
port addresses the serious problems 
associated with the provision of coun­
sel in postconviction death penalty 
cases in both s tate and federal courts 
and urges cooperation among bar as­
sociations, judges, federal public and 
:ommunity defenders, law schools, 
and organizations with experience in 
representing indigents in death 
penalty cases. 

The task forces have also focussed 

Army Judiciary and as Senior Judge of 
the U.S. Army Court of Military Re­
view. Mr. Jones is a graduate of the 
U.S . Military 
Academy at 
West Point 
and of Co­
lumbia Uni­
versity Law 
School . 

The new 
Court Ad­
ministration 
Division was 
created in 
1987 (see The 
Third Branch, 
August 1987, John Thomas Jones 

at 1) to take over functions that had 
previously been performed by the 
Clerks Division, the Office of Court 
Reporting and Interpreting Services, 
the Office of Library and Legal Re­
search Services, and the Office of the 
Special Assistant for Jury and Speedy 
Trial Matters. • 

local attention on what could prove to 
be a crisis situation in districts with 
large numbers of state prisoners cur­
rently on death row. As a result, a 
number of federal circuits and dis­
tricts are actively engaged in develop­
ing cooperative resource center pro­
grams, which would provide both 
counsel in individual cases and guid­
ance and support to attorneys ap­
pointed in death penalty cases. 

Given this interest and activity, the 
AO recently proposed to conduct a 
death penalty resource planning 
meeting in Washington, D.C., to ad­
vise on the status of programs under 
development throughout the federal 
judiciary and to address common 
problems and share ideas on how to 
resolve them. A letter concerning the 
proposed meeting was sent to all chief 
judges of the courts of appeals, and it 
is anticipated that details relating to 
the meeting will be finalized in the 

Jan . 6--8 Workshop for Judges of the 
Eighth and Tenth Circuits 

Jan. 7-8 Judicial Conference Committee 
on Administration of the Bank­
ruptcy System 

Jan . 8--9 Judicial Conference Advisory 
Committee on Bankruptcy Rules 

Jan. 11- 12 Judicial Conference Commit­
tee on Court Security 

Jan. 11-13 Judicial Conference Commit­
tee on Judicial Improvements 

Jan. 13-16 Judicial Conference Commit­
tee on Defender Services 

Jan. 14-15 Judicial Conference Commit­
tee on Criminal Law and Probation 
Administration 

Jan . 18--19 Judicial Conference Commit­
tee on Space and Facilities 

Jan. 19 Judicial Conference Committee 
on Federai!State Jurisdiction 

Jan. 22-23 Judicial Conference Commit­
tee on the Budget 

Jan. 25-26 Judicial Conference Commit­
tee on Judicial Ethics 

Jan . 25-27 Workshop for Judges of the 
Ninth Circuit 

near future. 
Another recent Judicial Conference 

action aimed at assisting the courts in 
furnishing counsel in federal death 
penalty cases is the establishment of a 
special alternative maximum hourly 
compensation rate for representation 
in such cases in the four federal dis­
trict courts in California . The special 
rate for these cases in California was 
set at $75 per hour for in- and out-of­
court time, as opposed to the "reg­
ular" CJA hourly maximums of $60 for 
in-court time and $40 for out-of-court 
time. Judicial Conference authority to 
establish alternative CJA rates was 
provided only recently as part of the 
Criminal Justice Act Revision of 1986, 
which became effective in March 
1987. The Committee and the Judicial 
Conference are expected to entertain 
additional alternative rate requests 
from other districts in the coming 
months. • 
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from Congress"; that the delegation, 
"even if not excessive, violates separa­
tion of powers because the Sentencing 
Commission is within the judicial, not 
the executive branch of government"; 
and that "the mixed composition of 
the Sentencing Commission, in com­
bination with the method of appoint­
ment and the method of removal of its 
members, violates separation of 
powers." 

In addition, the complaint alleges 
that the guidelines pose ethical prob­
lems for attorneys representing indi­
viduals who may be sentenced under 
the guidelines. The plaintiffs estimate 
that a substantial majority of their cli­
ents sentenced under the guidelines 
will receive longer sentences than un­
der the prior sentencing system. The 
plaintiffs claim that the Sixth Amend­
ment and the Code of Professional Re­
sponsibility obligate them to raise the 
claim of unconstitutionality for all 
their clients who would receive great­
er sentences under the guidelines 
than under the prior system. This, 
however, creates a potential conflict 
with their representation of clients 
who will receive lesser sentences than 
they would have under the prior sen­
tencing system, plaintiffs contend. 
The complaint states that the plaintiffs 
might have to seek to withdraw from 
representing clients who would be in­
jured by a ruling that the guidelines 
are unconstitutional. Further, the 
complaint states that those clients 
whom the plaintiffs do represent will 
be severely injured in the conduct of 
their defenses, because the uncertain­
ty as to the guidelines' constitu­
tionality makes it difficult for attor­
neys to advise clients effectively and 
for clients to decide how to plead and 
to what offense . 

The plaintiffs ask the court to de­
clare the guidelines unconstitutional 
and to order the Commission to send 
a copy of the court's judgment to all 
courts of the United States and to the 
U.S. Probation System; they also seek 
costs and attorneys' fees. • 

Chief fudge Wm. Terrell Hodges (M.D. Fla.) makes a point during his talk about jury 
instructions at the F]C seminar for newly appointed district judges in Wa shington , 
D.C., in November of 1987. 

(Leftto right)Judges ]ames H. Alesia (N.D. Ill .), Richard]. Daronco (5. D. N.Y.), David 
S. Doty (D . Minn.), and joseph F. Anderson, Jr. (D. S.C.) confer during the seminar. 
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OTEWORTHY 
Judicial immunity held applicable 

to judge's law clerk. The doctrine of 
absolute judicial immunity is avail­
able to a judge's law clerk acting with­
in the scope of his or her duties, the 
District Court for the Southern Dis­
trict of New York has ruled . Oliva v. 
Heller, 670 F. Supp. 523 (S .D.N .Y. 
1987). The court applied a "functional 
analysis" of the type followed in other 
cases construing judicial immunity 
and held that "law clerks are simply 
extensions of the judges at whose 
pleasure they serve," and therefore 
"for purposes of absolute judicial im­
munity, judges and their law clerks 
are as one," thus requiring the dis­
missal of plaintiff's case . 

Judicial immunity bars Bivens ac­
tions. The doctrine of judicial immu­
nity extends to cases alleging "direct 

\ titutional torts" under Bivens v. 
S IX Unknown Named Agents, the Ninth 
Circuit has held. Mullis v. U.S. Bank­
ruptcy Court, 828 F.2d 1385 (9th Cir. 
1987). Mullis sued numerous bank­
ruptcy court judges and clerks, seek­
ing monetary damages and declarato­
ry and injunctive relief following a 
bankruptcy judge's denial of his mo­
tion to withdraw his bankruptcy peti­
tion and dismiss the bankruptcy case . 
The bankruptcy clerks allegedly filed 
the bankruptcy petition without 
providing irformation requested by 
the petitioner's wife as to which chap­
ter of the Bankruptcy Code would per­
mit the petitioner subsequently to 
withdraw or dismiss his petition. The 
clerks also allegedly did not state that 
they could not give legal advice, but 
took the petition, saying it would be 
filed under "the appropriate chapter." 

The Ninth Circuit held the bank­
ruptcy judges absolutely immune 
from a suit for damages, and held the 
clerks and the bankruptcy trustee im-
nune from damages under the doc­

trine of absolute quasi-judicial immu­
nity. As for Mullis's claim that pro­
spective equitable relief was available 
under Pulliam v. Allen, the Ninth Cir-

cuit noted that a plaintiff seeking an 
award of equitable relief under 
Pulliam must show that he or she has 
an inadequate remedy at law and a 
serious risk of irreparable harm . 
"Where a federal official meets the 
prerequisites for judicial or quasi­
judicial immunity from damages, 
there will invariably be an adequate 
remedy through either ordinary ap­
peals or by extraordinary writ," the 
Ninth Circuit reasoned, holding that 
the Pulliam exception to judicial im­
munity is not available in a Bivens 
action. 

State courts may not hear claims 
that filing of bankruptcy petition con­
stitutes abuse of process. The Ninth 
Circuit has held that a state court has 
no power to decide that filing a bank­
ruptcy petition constitutes abuse of 
process. Gonzales v. Parks, No. 86-594 
(9th Cir. Oct. 20, 1987). A creditor filed 
a suit in a California state court claim­
ing that the debtors' filing of a Chap­
ter 11 bankruptcy petition constituted 
an abuse of process because it was 
used solely to delay a foreclosure sale 
following the debtors' default on an 
obligation . A default judgment 
against the debtors was entered in the 
state court. The debtors sought relief 
from the judgment and won a sum­
mary judgment from the bankruptcy 
court that the state court judgment 
was void as violative of the automatic 
stay provision of the Bankruptcy 
Code, 11 U.S.C. § 362(a). The district 
court affirmed and the court of ap­
peals upheld the decision. Congress's 
grant to the federal courts of exclusive 
jurisdiction over bankruptcy matters 
includes the implied power to protect 
that grant by collaterally attacking 
state court judgments that would 
threaten the uniformity of federal 
bankruptcy law, the appeals courts 
said . 

En bane opinion of 1st Cir. upholds 
district court rule on subpoenas of 
lawyers. The U.S. Court of Appeals 
for the the First Circuit, sitting en 
bane, has affirmed the district court's 
authority to require by local rule of 
court that federal prosecutors obtain 
judicial approval before they sub-
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P ERSONNEL 
Nominations 

Supreme Court of the U.S. 
Anthony M. Kennedy, Associate Justice, 

Supreme Court of the United 
States, Nov. 24 

District Judges 
David A. Ezra, U.S. District Judge, D. 

Hawaii, Nov. 18 
Kenneth M. Hoyt, U.S. District Judge, 

S.D. Tex. , Nov. 24 
Robert Roberto, Jr., U.S. District Judge, 

E.D.N.Y. , Nov. 24 
Rudy Lozano, U.S. District Judge, N.D. 

Ind. , Dec. 4 

Confirmations 
Sam R. Cummings, U.S. District Judge, 

N.D. Tex., Dec. 8 
Robert S. Gawthrop III, U.S. Dis tri ct 

Judge, E.D. Pa ., Dec. 8 
Jerome Turner, U.S. District Judge, W.O. 

Tenn ., Dec. 8 
Franklin S. Van Antwerpen, U.S. District 

Judge, E.D. Pa. , Dec. 8 
Dean Whipple, U.S. District Judge, W.O. 

Mo. , Dec. 8 
Alfred M. Wolin , U.S. District Judge, 

D.N .]., Dec. 8 

Bankruptcy Judges 
Appointments 
Stephen J. Covey, U.S. Bankruptcy Judge, 

N.D. Okla., Nov. 2 
Henry H. Dickinson, U.S. Bankruptcy 

Judge, W.O. Ky. , Nov. 16 

Magistrates (Full-time) 
Appoin tments . 
Nancy Fiora, U.S. Magistrate, D. Ariz., 

Dec. 1 
John T. Reid, U.S. Magistrate, D. Kan ., 

Dec. 1 
Christine A. Noland , U.S. Magis trate, 

M.D. La. , Dec. 4 
Robert Jake Johnston, U.S. Magistrate, D. 

Nev., Dec. 14 

poena lawyers to testify concerning 
their clients before grand juries. U.S . 
v. Klubock, No. 86-1413 (1st Cir. Oct. 
30, 1987). 

A divided panel of the First Circuit 
had previously affirmed the validity 
of the local rule (see The Third Branch, 

See NOTEWORTHY, page 6 
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July 1987, at 3). The District Court of 
Massachusetts had adopted as one of 
its own local rules an amendment to 
the s tate ethics code promulgated by 
the Massachusetts Supreme Judicial 
Court. Federal prosecutors had 
brought suit challenging the district 
court rule as conflicting with Fed. R. 
Crim. P. 17 and the Supremacy Clause 
of the Constitution. 

Costs of incarceration and supervi­
sion. The se nten ci ng guide lines 
provide at § 5E4.2(i) that, in addition 
to the fine called for in§ 5E4.2(c), the 
court shall impose a fine that is at least 
sufficient to pay the costs to the gov­
ernment of any imprisonment, proba­
tion, or supervised release ordered. 
The AO has provided the following 
figures to chief probation officers to be 
used for this purpose: The average per 
capita cost in a Bureau of Prisons facili­
ty for FY88 is expected to be $40.14 
daily, $1,221 monthly, nnd $14,652 
yearly for incarcerated offenders; and 
$30 .24 daily, $920 monthly, and 
$11,038 yea rly for offenders in ha lf­
way houses. Supervision costs are 
$2.74 daily, $83 .33 monthly, and 
$1,000 yearly. 

Deaf juror qualified under Jury Se­
lection and Service Act. A deaf juror 
for whom a qualified interpre ter 
translated speech into sign language 
during voir dire, trial, and jury delib­
eration s was a qualified juror, the 
Tenth Cir. has held . U.S. v. Dempsey, 
830 F.2d 1094 (lOth Cir. 1987). 

American Judicature Society re­
ceives grant for education on judicial 
ethics. The Henry Luce Foundation 
has provided $100,000 to the Amer­
ican Judicature Society, which will be 
used to conduct three regional forums 
on judicial ethics over the next two 
years.The three-day seminars for 
groups of 20 judges from each of three 
regions will be taught by judicial con­
duct commission members, judges, 
and law professors. 

Study of attorney discipline system 
urged. The National Organization of 
Bar Counsel (NOBC), in a committee 

Positions Available 

Clerk of Court, 6th Cir. Salary to 
$72,500, commensurate with education 
and experience. Minimum requirements 
include 10 yea rs' progressively responsi­
ble managerial or administrative experi­
ence (law practice may be substituted for 
experience; degrees in public, business 
or judicial administration , or law may be 
partially substituted for the required ex­
perience). Bachelor's, postgraduate, or 
law degrees desirable. Send resume with 
cover letter by Feb. 10, 1987, to James A. 
Higgins, Circuit Executive, 503 U.S. 
Courthouse, Cincinnati, OH 45202. Posi­
tion will remain open until filled . 

Judge, U.S. Bankruptcy Court, M.D. 
Fla. (Orlando). New position ; salary 
$72,500. 14-year appointment. Persons 
with law degrees whose character, expe­
rience, ability, and impartiality qualify 
them to serve in the federal judiciary 
may request application from Norman E. 
Zoller, Circuit Executive, U.S. Court of 
Appeals, 56 Forsyth St. , NW, Atlanta, 
GA 30303. Application deadline: Jan. 15, 
1988. 

Clerk, U.S. Bankruptcy Court, N.D. 
Ala. (Birmingham). Sa lary to $72,500. 
Requires a minimum of 10 years' pro­
gressively responsible administrative ex­
perience in public service or business, at 
least 3 in a position of substantial man­
agement responsibility; must have expe­
rience in personnel management; expe-

rience with computer systems helpful. 
The active practice of law may be sub­
stituted for the management or admin­
istrative experience requirements. Un­
dergraduate, postgraduate, and law de­
grees may be substituted for up to 3, 1, or 
2 years, respectively, of the required gen­
eral experience. Suggested closing date 
Jan. 25, 1988, but open until filled . Sub­
mit in quadruplicate a resume or SF171 
to Chief Judge George S. Wright, U.S. 
Bankruptcy Court, Northern District of 
Alabama, P.O. Box 3226, Tuscaloosa , AL 
35403. 

Chief Law Librarian, 3d Cir. Salary 
$32,567- 45 ,763 (or, if can qualify, to 
$59,488). Under direction of circuit ex­
ecutive and policies established by a 
committee of system users, manages all 
aspects of law libraries created under 28 
U.S.C. § 713(a) which serve the federal 
appellate and trial courts of the circuit. 
Formu lates budget, administers, super­
vises law librarians, support staff, evalu­
ates library programs, does long-range 
planning. Requirements: master's de­
gree in library or information science, 
thorough knowledge of law library man­
agement concepts, and proven manage­
ment and administrative skills . Law de­
gree preferred. Submit resume by Jan . 
29, 1988, to Circuit Executive, 21613 U.S. 
Courthouse, 601 Market Street, Phila­
delphia , PA 19106. 

EQUAL OPPORTUNITY EMPLOYERS 

report entitled "Nationwide Evalua­
tion of Disciplinary Systems," is call­
ing for a national study of the attorney 
discipline system, citing "significant 
dissatisfaction" among members of 
the bar and the general public with 
how disciplinary matters are handled. 
The NOBC, most members of which 
are s tate officia ls who serve as counsel 
to bar associations, contends that pub­
lic confidence in the legal profession 
will be eroded unless steps are taken 
to correct perceived inadequacies in 
the system for attorney discipline. 
The organization notes such problems 
as inadequate (and in some cases non­
existent) procedures for reporting 
ethical violations, and cites as es­
pecially important the need for re­
ciprocal arra ngements for exchange of 

information on disciplinary actions, 
including expungement of records of 
dismissed grievances. 

The NOBC's cha llenge may prompt 
action from the states. Already the 
Virginia legislature has mandated that 
as of July 1, 1988, all those newly ad­
mitted to the state's bar will be re­
quired to take a two-day course on 
ethics. 

A 1987 survey on lawyer discipline 
systems published by the ABA Center 
for Professional Responsibility indi­
cated that one complaint a lleging law­
yer misconduct is filed for every 11 
dues-paying lawyers in the United 
States; however, only one in every 13 
compla ints resu lts in a finding of 
probable cause to believe the lawyer 
engaged in misconduct. • 
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The publications listed below may be of interest to 

readers. Only those preceded by a checkmark are 
available from the Center. When ordering copies, 
please refer to the document's author and title or 
other description. Requests should be in writing, 
accompan ied by a self-addressed mailing label, 
preferably franked (but do not send an envelope), 
and addressed to Fed eral judicial Cen ter, 
In formation Services, 1520 H Street, N. W. , 
Washington , DC 20005. 

Becker, Edward R., Patrick E. 
Higginbotham, and William K. Slate 
II. "Why the Numbers Don' t Add Up." 
A.B.A. J. , Oct. 1, 1987, p. 83. 

Block, Michael K., and William M. 
Rhodes. "The Impact of the Federal 
Sentencing Guidelines." NIJ Reports , 
Sept./Oct. 1987, at 2. 

Judicial Sabbaticals Subject 
Of New FJC Paper 

A new staff paper, Judicial Sab­
baticals, is available from the Center. 
The author, Professor Ira Robbins of 
American University's Washington 
College of Law, examines the use of 
sabbaticals in business, industry, 
law firms, and government, as well 
as in academic and religious institu­
tions. He reviews the limited ways 
in which sabbaticals have been ap­
plied to the judiciary and discusses 
the desirability of extending their 
use. Professor Robbins finds that 
sabbaticals have been an effective 
way of reducing "burn-out" for 
those, like judges, in high-stress oc­
cupations, and he concludes that 
they can be a valuable tool within 
the judiciary to improve efficiency 
and productivity, improve morale, 
attract highly qualified individuals 
to the bench, decrease attrition, and 
put judges more in touch with the 
communities whose interest they 
serve. 

Copies of the paper can be ob­
tained from Information Services, 
1520 H St., N.W., Washington, DC 
20005. Please send a self-addressed 
mailing label. Do not include an 
envelope. 

Center for Public Resources. ADR 
and the Courts: A Manual for Judges and 
Lawyers. Butterworth, 1987. 

Coffin, Frank M. ''A Genealogy of 
Founders." 39 University of Maine L. 
Rev. 247 (1987). 

Connelly, Sean . "Congressional 
Authority to Expand the Class of Per­
sons with Standing to Seek Judicial 
Review of Agency Rulemaking." 39 
Administrative L. Rev. 139 (1987). 

Edwards, Harry T. "The Changing 
Notion of 'Our Federalism'." 33 Wayne 
L. Rev. 1015 (1987). 

Federal Offenders in the United States 
Courts 1985. Administrative Office of 
the U.S. Courts. 

Gilkey, Roderick. 'Alternative Dis­
pute Resolution: Hazardous or Help­
ful?" 36 Emory L.f. 575 (1987). 

Godbold, John C. "Pro Bono Repre­
sentation of Death Sentenced In­
mates." 42 Record of the Association of the 
Bar of the City of New York 859 (1987). 

Henry, Brian R. "The Criminal De­
fense Counsel's Concise Guide to 
Prejudicial Communication During 
Criminal Jury Trials." 23 Criminal Law 
Bulletin 413 (1987). 

Kaufman, Irving R. "The Public's 
Right to Speedier Justice ." New York 
Times, Oct. 16, 1987, p. A39. 

Kay, Susan L. "The Implications of 
Prison Privatization on the Conduct of 
Prison Litigation Under42 U.S. C. Sec­
tion 1983." 40 Vanderbilt L. Rev. 867 
(1987). 

Landes, William M., and Richard 
A. Posner. The Economic Structure of 
Tort Law. Harvard University Press, 
1987. 

Mahoney, Barry. ''Attacking Prob­
lems of Delay in Urban Trial Courts: A 
Progress Report." 11 State Court Journal 
No. 3 at 4 (Summer 1987). 

Markey, Howard T. "A Judicial 
Need for the 80's: Schooling in Judicial 
Ethics." 66 Nebraska L. Rev. 417 (1987). 

Markey, Howard T. "On Simplify­
ing Patent Trials ." 116 F.R.O. 369 
(1987). 

Perazich, John . "Judicial Burnout: Is 
It Searing Through D.C.?" 1 The Wash­
ington Lawyer, No. 7 (Sept./Oct. 1987) 
at 29. 
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Perception and Reality: Survey on Se­
lected Provisions of the 1984 Amendments 
to the Bankruptcy Code. American 
Bankruptcy Institute, 1987. 

Poulos, John W. "The Supreme 
Court, Capital Punishment, and the 
Substantive Criminal Law: The Rise 
and Fall of Mandatory Capital Punish­
ment." 28 Arizona L. Rev. 143 (1986). 

""Pregerson, Harry. "The Seven 
Sins of Appellate Brief Writing and 
Other Transgressions." 34 UCLA L. 
Rev. 431 (1987). 

Rehnquist, William H. ''A Comment 
on the Instruction of Constitutional 
Law." 14 Pepperdine L. Rev. 563 (1987). 

Rehnquist, William H. "The State of 
the Legal Profession." New York State · 
Bar f., Oct. 1987, at 18. 

Robbins, Ira P. "Privatization of Cor­
rections: Defining the Issues." 40 Van­
derbilt L. Rev. 813 (1987). 

Ross , William G. "The Function, 
Roles, and Duties of the Senate in the 

See SOURCE, page 8 
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Supreme Court Appointment Pro­
cess." 28 William & Mary L. Rev. 633 
(1987). 

Selvin, Jolly, and Larry Picus. The 
Debate Over Jury Performance: Observa­
tions from a Recent Asbestos Case. Rand 
Corporation, Institute for Civil Jus­
tice, 1987. 

"Sentencing Commission Chair­
man Wilkins Answers Questions on 
the Guidelines." NIJ Reports, Sept./ 
Oct. 1987, at 7. 

Shanley, Michael G., and Mark A. 
Peterson. Posttrial Adjustments to Jury 
Awards. Rand Corporation, Institute 
for Civil Justice, 1987. 

Solovy, Jerold S., and Charles M. 
Shaffer. Rule 11 and Other Sanctions: 
New Issues in Federal Litigation. Practic-
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ing Law Institute, 1987. 
Stevens, John Paul. Address. 9 Uni­

versity of Hawaii L. Rev. 1 (1987). 
Terrell, Timothy P. "Rights and 

Wrongs in the Rush to Repose: On the 
Jurisprudential Dangers of Alter­
native Dispute Resolution." 36 Emory 
L.f. 541 (1987). 

Yamamoto, Eric K. "Case Manage­
ment and the Hawaii Courts: The 
Evolving Role of the Managerial Judge 
in Civil Litigation ." 9 University of 
Hawaii L. Rev. 395 (1987). 
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ployees who had access to the proper­
ty under investigation and who the 
employer had reasonable suspicion to 
believe were involved in the incident. 
S. 1904 would establish a private 
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cause of action in employees and pro­
spective employees for violations of 
the act. The House passed a bill that 
would limit the use of lie detectors, 
H.R. 1212, in November 1987. 

• Rep. Don Sundquist (R-Tenn.) in­
troduced a joint resolution, H.J. Res . 
400, to amend the Constitution to 
provide that "notwithstanding section 
2 of Article III . . . unless the Presi­
dent nominates and the Senate con­
sents to the continuance in office of a 
judge ... that judge may not hold 
office for more than ten years after he 
took office, after the Senate last con­
sented to his continuance in office, or 
after the ratification of this article, 
whichever last occurs." The proposed 
constitutional amendment would not 
apply to judges who have retired from 
active judicial service. • 
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Congress Cuts Judiciary's Fund Request by Five 
Percent, But Available Funds Greater Than in FY87 

The FY88 appropriation for the 
judicial branch of government is 
$1,329,934,000. After certain "carry­
over" funds are added back, and the 
availability of certain fees is consid­
ered, the judiciary will be approxi­
mately $50 million short in operating 
funds from its FY88 requirement. 
This represents about a 5 percent cut 
in the judiciary's request but also 
represents an increase in available 
funding over FY87 levels of nearly 
$126 million. 

The appropriation includes 
$17,357,000 for the Supreme Court; 
$1,250,535,000 for the courts of ap­
peals, district courts, and other serv­
ices; $31,167,000 for the AO; 
$10,548,000 for the FJC; and separate 
amounts for the U.S. Court of Ap­
peals for the Federal Circuit, U.S. 
Court of International Trade, and 
U.S. Sentencing Commission. The 
appropriation bill passed in the Sen­
ate was approximately $50 million 
short of the judiciary's request, and 
the bill passed in the House was ap­
proximately $120 million short. As a 

result of the budget summit between 
the executive and legislative 
branches, a $2.6 billion reduction was 
to be spread among all domestic 
appropriations. This required that ap­
proximately $50 million more had to 
be cut from the judiciary appropria­
tion as its pro rata share of the reduc­
tion after the Senate and House had 
reached initial agreement on the dif­
ferences in their bills. 

The appropriations resolution in­
cludes a provision that fixes the sala­
ries of bankruptcy judges and sets the 
ceiling on the salaries of magistrates 
at 92% of the salary of a district 
judge. The provision is effective Oct. 
1, 1988. The enactment of the perma­
nent salary-setting mechanism was 
endorsed by the Judicial Conference 
of the United States and follows ef­
forts by the Committees on the Ad­
ministration of the Bankruptcy and 
Magistrates Systems, the former 
Court Administration Committee, 
and the national associations repre­
senting the bankruptcy judges and 
magistrates. • 

U.S. Sentencing Commission Adopts Technical 
Amendments; Local Court Rules in Effect · 

The United States Sentencing 
Commission in December and early 
January adopted a number of amend­
ments to its sentencing guidelines 
and official commentary, as distrib­
uted to the courts in April and Octo­
ber 1987. The Commission has mailed 
the amendments to recipients of its 
Guidelines Manual, along with illus­
trations developed by the Commis­
sion staff on the operation of the 
multiple count and criminal history 
sentencing guidelines. 

The amendments took effect on 
Jan. 15, 1988. They were adopted pur­
suant to the Commission's temporary 
authority for "emergency guidelines 

promulgation." Commission Chair­
man William W. Wilkins, Jr., said the 
purpose of the amendments was "to 
clarify and to make technical and 
clerical corrections to the guidelines, 
and to make them conform to re­
cently-enacted legislation." 

Meanwhile, district courts around 
the country are adopting local rules 
of court and standing orders detailing 
procedures under guideline sentenc­
ing. Many of the rules are variations 
of the model local rule developed last 
fall by the Judicial Conference Proba­
tion Committee, and thus typically 
extend the 10-day statutory minimum 

See GUIDELINES, page 3 
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Chief Justice's Year End 
Report Reviews 1987 
Judicial Developments 

The Chief Justice in his 1987 Year 
End Report described the revised 
committee structure of the Judicial 
Conference of the United States, 
urged the swift passage of the judge­
ship bill supported by the Confer­
ence, again favored the establishment 
of an intercircuit tribunal or national 
court of appeals, and called for "seri­
ous consideration" of the elimination 
or curtailment of diversity jurisdic­
tion. 

The Chief Justice reviewed the 
work of the Special Committee to 
Study the Judicial Conference and the 
adoption of recommendations that 
resulted in the restructuring of the 
Conference's committee structure, 
in.cluding the creation of new com­
mittees and the dissolution of five old 

See YEAR END REPORT, page 6 
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set for April .................... p.2 

District Court (D.C.) 
rule on sentencing ........... p.2 
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National Conference on 
Court Technology to be 
Held in Denver 

The National Center forStateCourts 
and its Institute for Court Manage­
ment, the FJC, and the AO are cospon­
sors with more than 20 other organiza­
tions of the second National Confer­
ence on Court Technology, to be held 
Apr. 24-27 in Denver. 

Over 60 speakers and presenters 
will describe and explain specific as­
pects of technology used by courts, and 
companies will exhibit their products 
and services. It is expected that more 
than 1,000 persons will attend. 

Sessions will be devoted to such top­
ics as case management; management 
of juries, records, and finances; court 
automation; how computers can sup­
port judges; commercial software; and 
court reporting. More than 55 sessions 
in 16 topical areas will be presented at 
least twice during the conference. It is 
anticipated that each attendPe will be 
able to attend 10 to 15 program ses­
sions. 

The deadline for early registration is 
Feb. 15, 1988; for telephone registra­
tion, Apr. 1, 1988; and for mail-in regis­
tration, Apr. 15, 1988. The cost ranges 
from $255 for members of sponsoring 
organizations (if paid before Feb. 15), to 
$325 for registrations postmarked after 
Apr. 15 or completed on-site. Registra­
tion forms are available from the Insti­
tute for Court Management, 1331 17th 
St., Suite 402, Denver, CO 80202 (tel. 
(303) 293-3063). • 
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time 
frame 

OUTLINE OF LOCAL RULE 311 
U.S. District Court for the District of Columbia 

DAY: 
1 

10 days or fewer 

43 

10 days or few 

L 53 
-----

60 

er 

-

I Adjudication of Guilt l 

Disclosure of Presentence Investigation 
- Report to Defendant, Defendant's attor-

ney, and Ass't U.S. Attorney 

Defense Atty and Ass't U.S. A tty must present in 
writing to U.S. Probation Officer objections to 
material facts in Presentence Investigation Report 

(When verbalized to Probation Officer, a written 
statement of disputed facts must be confirmed in 
writing within 48 hours) 

Presentence Conference: U.S. Probation Officer, 
Defense Atty., & Asst. U.S. Atty. 

Disclosure of Revised Presentence Investigation 
Report to Defendant , Defense Atty. and Ass't 
U.S. Atty. 

U.S. Probation Officer sends to Court the Presen-
tence Investigation Report with required revi-
sions and certified addendum 

Sentencing Hearing to resolve disputed 
issues of fact 

I SENTENCING I 
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Judge Charles R. Richey (D.D .C.) discusses 
application of the guidelines during the court­
sponsored program for the D.C. bar. 

CALENDAR 
Feb. 4 Judicial Conference Committee 

on Rules of Practice and Procedure 
Feb. 8-12 Orientation Seminar for New 

Probation/Pretrial Officers 
Feb. 13-15 Workshop for Court 

Interpreters 
Feb. 17 Executive Committee of the 

Judicial Conference 
Feb. 17-19 Seminar for Magistrates of 

the First, Second, Third, Fourth, and 
D.C. Circuits 

Feb. 21-26 Seminar for Newly 
Appointed Bankruptcy Judges 

Feb. 22-24 Metro District Court Clerks 
and District Court Executives 

Feb. 29-Mar. 3 Video Orientation 
Seminar for Newly Appointed 
District Judges 

Feb. 29-Mar. 4 Orientation Seminar for 
New Probation/Pretrial Officers 

Mar. 15-16 Judicial Conference of the 
United States 
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1987 Statistics on Grand and Petit Juror Service 
Released by Administrative Office 

The AO has published 1987 Grand 
and Petit Juror Service in United States 
District Courts. According to the re­
port, the number of grand juries serv­
ing last year-787-was virtually the 
same as in 1986--792-but the num­
ber of sessions convened dropped 
from 11,364 in 1986 to 11,011 in 1987, 
and the average number of jurors per 
session dropped from 19.7 to 19.6. In 
1987, 24,090 cases commenced by in­
dictment, involving 38,322 defen­
dants. S.D.N.Y., E.D.N.Y., S.D. Fla., 
D. Mass., and C.D. Cal. accounted for 
29 percent of all the sessions con­
vened during 1987. 

The statistics on petit juror usage 
continued a five-year upward trend, 
with the number of jury trial days 
rising six percent from 41,945 in 1986 
to 44,511 in 1987. Civil trial days rose 
12 percent and now account for 57 

GUIDELINES, from page 1 
for disclosure of the presentence re­
port prior to sentencing. The period 
for such disclosure under the rules 
generally ranges from 20 to 30 days 
prior to the date set for sentencing. 
Typical of these rules is local rule 311 
of the District Court for the District 
of Columbia. (A chart showing the 
time frames applicable under that 
court's rule is reproduced on page 2.) 

Guidelines education programs 
continue. Several courts, having com­
pleted initial orientation programs 
for judges, probation officers, and 
other personnel of the district, are 
now presenting programs for both 
the trial and appellate bars. For ex­
ample, the Eastern District of Penn­
sylvania, in conjunction with the Fed­
eral Courts Committee of the Phila­
delphia Bar Association, cosponsored 
a program for trial attorneys, and the 
Eastern District of New York spon­
sored a similar program. The U.S. 
District Court and the U.S. Court of 
Appeals for the District of Columbia 
presented a program for panel attor­
neys and members of the bar of both 

percent of the total. The total number 
of petit juror days rose by 4 percent 
to 732,039. Overall, 31 percent of the 
jurors present for jury selection were 
selected while another 37 percent 
were challenged. Slightly more than 
32 percent were not selected or chal­
lenged, an improvement of 2 percent­
age points over last year. During 
1987, a total of 56 districts improved 
(i.e., reduced) their percentage of ju­
rors in the "not selected, serving, or 
challenged" category. In an effort to 
reduce the number of jurors in this 
category, many courts have enacted 
local rules allowing the assessment of 
juror costs to parties who cancel a 
jury trial at the last minute. Such a 
rule discourages last-minute settle­
ments and results in fewer unused 
panels. In 1987, 47 districts assessed 
juror costs on at least one occasion.• 

courts. That program included a 
mock sentencing hearing presided 
over by Judge Charles R. Richey 
(D.D.C.), in which prosecuting and 

Judge Abner f. Mikva (D.C. Cir.) at the D.C. 
courts' recent program on the guidelines. 

defense attorneys examined the pro­
bation officer who had prepared the 
presentence report. The seminar also 
provided occasion to discuss the pro­
posed court of appeals rule for han­
dling guidelines sentences. • 

February 1988 
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Debt Collection, Habeas Corpus, Product Liability PERSONNEL 
Measures on Agenda for Congress's Second Session 

The following legislative items are 
of interest to the judiciary. 

• Senators Strom Thurmond (R­
S.C.), Joseph Biden (D-Del.), and 
Charles E. Grassley (R-Iowa) have 
introduced S. 1961, to enhance the 
remedies available to the United 
States for collection of debts owed to 
the federal government. The meas­
ure, which would create a compre­
hensive statutory scheme for the col­
lection of federal debt, represents "a 
collaborative effort of the 94 U.S. At­
torneys across this country who per­
form the vast majority of debt collec­
tion litigation on behalf of the United 
States," Sen. Thurmond noted. In 
Sen. Grassley's words, "Under cur­
rent law, debts owed the Federal 
Government must be collected under 
a patchwork quilt of State laws where 
the debtor is found." Debtors can 
exempt more property from execu­
tion in some states than in others. The 
bill's sponsors say this results in in­
equitable and inconsistent treatment 
of federal debtors and impedes the 
effective recovery of debts owed the 
government (estimated at $68 billion). 

• Sen. Thurmond introduced, at the 
request of the Reagan administration, 

the Criminal Justice Reform Act of 
1987, S. 1970, containing titles ad­
dressing the exclusionary rule, habeas 
corpus, and the death penalty. Title I 
of the bill would codify the Supreme 
Court's holding in U.S. v. Leon that 
evidence obtained pursuant to a war­
rant that is later found to be defective 
will not be excluded if in executing 
the search the officer exhibited an 
objectively reasonable belief that the 
search was in conformity with the 
Fourth Amendment. The bill would 
also extend this exception to warrant­
less searches. 

The habeas corpus provisions are 
similar to an earlier habeas corpus 
measure Sen. Thurmond had intro­
duced (see The Third Branch, April 
1987, at 9). 

The death penalty provisions 
would provide procedures to permit 
the death penalty for certain federal 
offenses. Although various provisions 
of the U.S. Code by their terms au­
thorize the death sentence for homi­
cide, treason, and espionage, the 
death penalty has not been imposable 
under those statutes in light of proce­
dural requirements set by subsequent 

See LEGISLATION, page 7 

Positions Available 
Clerk of Court, D. Mass. Salary $63,135-

72,500. Previous announcement of position as 
Oerk-Designate revised to announce position 
as Clerk, to commence serving upon selection 
or as soon as possible. Open until filled, but 
filing by Feb. 15, 1988, preferred. Previous ap­
plicants will be considered without reapplica­
tion. Requirements: Bachelor's degree, mini­
mum 10 years' progressively responsible 
administrative experience in public service or 
business, including a minimum 3 years in 
position of substantial management responsi­
bility. To apply, send letter with resume to 
Hon. Frank H. Freedman, Olief Judge, U.S. 
District Court, U.S. Court House, Post Office 
Square, BostonMA02109. Attn: Ms. Lillian Di 
Blasi, Room 306. 

Ass't Circuit Executive for Communica­
tions and Liaison, 9th Cir. Salary $33,218-
60,683. Open immediately and until filled. 
Serves as public information officer, secretary 

to Executive Committee of circuit; plans and 
coordinates annual meeting for circuit judicial 
conference. Requirements: Bachelor's degree 
(advanced degree in law or court management 
preferred); 4 years' general administrative 
experience (specialized experience in press/ 
bar liaison, publications, meeting manage­
ment preferred). Travel required. Send letter, 
resume, salary history, and writing samples to 
Terry Nafisi, Ass't Circuit Exec. for Personnel 
& Training, U.S. Court of Appeals, P.O. Box 
42068, San Francisco, CA 94142-2068. 

Senior Civil Motions Attorney, 9th Cir. 
Salary $38,727-45,763; 2- to 5-year appoint­
ment. Legal and supervisory experience re­
quired; familiarity with federal practice pre­
ferred. Send resume, list of references, and 
short analytical writing sample to Dinah L. 
Shelton, Director, Office of Staff Attorneys, 
U.S. Court of Appeals, P.O. Box 547, San Fran­
cisco, CA 94101. 

EQUAL OPPORTUNITY EMPLOYERS 

February 1988 

CIRCUIT JUDGES 

Nominations 
David M. Ebel, U.S. Circuit Judge, 10th 

Cir., Dec. 18 
Emmett R. Cox, U.S. Circuit Judge, 11th 

Cir., Dec. 19 
Paul R. Michel, U.S. Circuit Judge, Fed. 

Cir., Dec. 19 

Confirmations 
Jerry E. Smith, U.S. Circuit Judge, 5th 

Cir., Dec. 19 

Appointments 
William D. Hutchinson, U.S. Circuit 

Judge, 3d Cir., Oct. 19 
Clarence A Beam, U.S. Circuit Judge, 

8th Cir., Nov. 9 
R. Kenton Musgrave, Judge, U.S. Court 

of International Trade, Nov. 13 
Jerry E. Smith, U.S. Circuit Judge, 5th 

Cir., Jan. 7 

Deaths 
Carl McGowan, U.S. Circuit Judge, D.C. 

Cir., Dec. 21 

DISTRICT JUDGES 

Nominations 
Jack T. Camp, Jr., U.S. District Judge, 

N.D. Ga., Dec. 18 
Lowell A Reed, U.S. District Judge, E.D. 

Pa., Dec.18 
Alfred C. Schmutzer, Jr., U.S. District 

Judge, E.D. Tenn., Dec. 18 
Vaughn R. Walker, U.S. District Judge, 

N.D. Cal., Dec. 18 
Kimba M. Wood, U.S. District Judge, 

S.D.N.Y., Dec. 18 
Stephen M. Reasoner, U.S. District 

Judge, E.D. Ark., Dec. 19 
Howard E. Levitt, U.S. District Judge, 

E.D.N.Y., Dec. 22 

Confirmations 
Kenneth Conboy, U.S. District Judge, 

S.D.N.Y., Dec. 19 
Rodney S. Webb, U.S. District Judge, 

D.N.D., Dec. 19 

Appointments 
David G. Larimer, U.S. District Judge, 

W.D.N.Y., Nov. 8 
James A. Parker, U.S. District Judge, 

D.N.M., Nov. 13 
Royce C. Lamberth, U.S. District Judge, 

See PERSONNEL, page 7 
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Federal courts in New York seek advice 
on assisting unrepresented litigants. A 
committee representing the four federal 
districts in the State of New York and the 
Second Circuit Court of Appeals is consid­
ering ways to improve the administration 
oflawsuits in which one or more parties do 
not have assistance of counsel. Prose cases 
constitute approximately 15 percent of the 
17,000 federal civil cases filed in the federal 
district courts in New York each year. 
While each of the four trial courts and the 
Second Circuit Court of Appeals have es­
tablished a small legal office to assist prose 
litigants, a recent report of the New York 
State Bar Association indicated that the 
unrepresented-usually the poor and often 
prisoners-sometimes have not been able 
to obtain an adequate or expeditious hear­
ing. Many of the pro se cases are filed by 
prisoners under civil rights laws, attacking 
conditions of confinement. Because these 
are generally poorly drafted, are often illeg­
ible, and are sometimes duplicative, they 
present difficult problems to the courts. 
')ther prisoner cases are habeas corpus 
;etitions attacking the conviction itself. In 
addition, and especially in New York City, 
there are many pro se civil suits filed by 
persons appealing Social Security determi­
nations and by persons with trademark or 
patent claims. 

Among the possible solutions under 
consideration by the committee are: 

•publicizing a "scorecard" of law firms 
and attorneys who have been especially 
helpful and effective in assisting unrepre­
sented litigants (and perhaps those who 
have not); 

•establishing a computer hook-up 
among the four district courts, to help iden­
tify repetitive or frivolous litigation; 

•obtaining certification of New York's 
prison grievance mechanisms under 42 
U.S.C. § 1997(e); 

•requiring lawyers to take a minimum 
number of pro se cases as a condition of 
continuing membership in the bar of a dis­
trict court; 

• recommending statewide adoption of a 
N.D.N.Y. rule that requires prisoners to pay 
a partial filing fee based on their prison cash 
account (outside N.D.N.Y., the fee is gener­
"'-lly waived entirely for prisoners); 

•improving the information and forms 
provided to pro se litigants; 

See NOTEWORTHY, page 8 
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Chief Probation and Pretrial Services 
Officers Attend FJC Leadership Seminar 

A three-day leadership seminar for 
17 new chief probation and pretrial 
services officers was held at the FJC in 
December 1987. The seminar helped 
the new chiefs to identify the ingredi­
ents of leadership and different lead­
ership styles, to find ways to diagnose 
their districts' various problems, 
needs, and strengths, and to establish 
a dialogue and ongoing support sys­
tem among themselves. 

The faculty for the seminar con­
sisted of David Leathery, Chief, Pro­
bation and Pretrial Programs of the 
FJC; John Fagan, Chief of Staff of the 

Lieutenant Governor's Offices of the 
State of Colorado; and Robert "Bo" 
Ault, Deputy Chief U.S. Probation 
Officer of the Eastern District of Vir­
ginia. In addition to lectures and 
discussions, the seminar included 
small team sessions, in which partici­
pants analyzed problem situations, 
identified management tools for use 
in various situations, and planned ap­
plication of the techniques presented. 

The AO provided the new chief 
probation and pretrial officers with a 
two-day orientation program during 
their stay in Washington. • 

(Left to right) Chief Probation Officer WilliamR. Sayes (W.O. La.), Chief Pretrial Services Officer 
R. James Behm(E.D. Mo.), and Chief Probation Officer Robert L. Brent (W.D. Mich.) during the 
Federal Judicial Center seminar held in December 1987 in Washington, D.C. 

Eleventh Circuit Upholds House Committee's Access 
To Grand Jury Materials in Hastings Case 

The Eleventh Circuit has affirmed a 
district court's order that the House Judi­
ciary Committee was entitled to access to 
grand jury materials to use in the com­
mittee's impeachment inquiry in the case 
of Judge Alcee Hastings (S.D. Fla.). In re 
Request for Access to Grand Jury Materials 
Grand Jury No. 81-1 (11th Cir. Nov. 24, 
1987). Judge Hastings had argued that 
disclosure created the potential for abuse 
of power by making the executive 
branch, and perhaps the judicial branch, 
an arm of the legislative branch in the im­
peachment process. 

The appeals court stated that under a 

proper conception of separation of 
powers, principles of comity require a 
degree of cooperation between the 
legislative and judicial branches, and that 
"the grand jury as an institution has one 
foot in the judicial branch and the other in 
the executive," necessitating "a high 
degree of cooperation ... if the system is 
to function." 

The Judicial Conference certified to the 
House in March of 1987 its determination 
that consideration of the impeachment of 
Judge Hastings may be warranted (see 
The Third Branch, April 1987, at 5 and 
November 1987, at 9). • 

February 1988 
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FJC Summer Program 
for Judges 

Budget reductions preclude a 
1988 summer judicial seminar 
such as those held in recent years 
at the Universities of Wisconsin 
and California. 

Depending on the outcome of 
subsequent budget action, the 
Center may be able to fund a 
small number of judges at the 
Harvard Law School's Summer 
Program of Instruction for Law­
yers. The 1988 program begins 
June 12 and ends June 25. Many 
of the courses last only one week, 
and if there is Center support, 
such support may be restricted to 
one week. 

Article III judges who wish to 
be considered for support should 
so indicate by letter to Russell 
Wheeler, Director of Special 
Educational Services at the Cen­
ter. Letters should be received by 
Apr. 18. 

Selection will be by random 
drawing if applications exceed 
available funds. The Center may 
not know whether funds will be 
available until well into the 
spring, perhaps as late as May or 
June. 

YEAR END REPORT, from page 1 

committees, some of whose functions 
were consolidated into existing or 
newly created committees. The re­
structuring provides "greater oppor­
tunity for conference committee serv­
ice than ever before," the Chief Jus­
tice said, pointing out that 99 of the 
205 Article III judges now serving on 
Conference committees are new ap­
pointees, and that nearly twice as 
many bankruptcy judges and magis­
trates are represented on conference 
committees as were previously repre­
sented. He noted the strengthening of 
the Conference's Executive Commit­
tee, chaired by Chief Judge Wilfred 
Feinberg (2d Cir.) and the formation 
of the Legislative Liaison Group, 
which will work closely with the Ex­
ecutive Committee in monitoring leg­
islation. The group, chaired by Chief 

February 1988 

Judge Charles Clark (5th Cir.), will 
alert the Executive Committee to act 
between Conference sessions to en­
sure that the views of the Conference 
are made known to Congress in a 
timely and effective manner. 

The report noted AO Director L. 
Ralph Mecham's efforts to provide 
greater service to the judiciary, in­
cluding initiatives to meet the 
judiciary's space and facilities re­
quirements, to promote automation, 
and to improve commmunications 
with the legislative branch and within 
the judicial branch. 

During 1987, the report said, the 
Supreme Court acted on 4,340 cases, 
the courts of appeals on 36,010 cases, 
and the district courts on 279,087 
cases (238,000 civil and 41,087 crimi­
nal). The report saw a likelihood that 
the workload of the courts would 
become even heavier, "not due to an 
influx of new cases but rather to a 
need to devote more judicial time to 
the existing volume of criminal 
cases," as district judges, magistrates, 
and probation officers adapt to the 
new system of guideline sentencing 
and given that "appellate review of 
sentencing has now become a real­
ity." 

The Chief Justice pointed to the 
presidential recommendation of pay 
raises for the federal judiciary, which 
went into effect on Feb. 5, 1987, and 
stated that while the judiciary no 
doubt welcomes this action, "a wide 
gap remains between federal judicial 
salaries and the income of established 
and highly skilled members of the 
private bar." He reiterated his belief 
"that the present level of compensa­
tion for federal judges may not be 
high enough to attract ... 'the first­
rate talent that has always been a 
hallmark of the federal bench."' 

The report summarizes a number 
of items of interest to the judiciary 
that have become public law or are in 
the legislative pipeline for considera­
tion in 1988. The report states that, 
based on meetings he has had with 
Rep. Robert W. Kastenmeier (D-Wis.) 
and Sen. Howell Heflin (D-Ala.), the 

Chief Justice has "high expectationr 
for a renewed legislative response t~._ 
the needs of the judiciary and for an 
open communications flow between 
our branches." The judiciary "should 
also be grateful for the support given 
the judicary by the Appropriations 
Committees in the face of substantial 
cutbacks in the federal budget," the 
report says. 

Observing that the judiciary is 
"presently operating with 49 vacan­
cies nationally among Article III 
judgeships, including the vacancy on 
the Supreme Court," the Chief Justice 
praised "the steadfast efforts of our 
senior judges." 

Among the legislative highlights of 
the past year that the Chief Justice 
singled out were the new parity of 
U.S. magistrates with bankruptcy 
judges in their current retirement 
arrangements; $66 million in addi­
tional appropriations for the judiciary 
for FY87, permitting the funding of 
the 52 new bankruptcy judge posi­
tions authorized in 1986 and permi 
ting court staffing levels to bt: 
brought close to the judiciary's needs; 
improvements to the Sentencing Re­
form Act of 1984, easing the transi­
tion into the new sentencing guide­
lines system and expanding the drug 
aftercare program to cover psychiat­
ric aftercare; passage of the "race to 
the courthouse" bill; amendment of 
the National Childhood Vaccine In­
jury Act of 1986 to remove the proc­
essing of this type of claim from Ar­
ticle III courts to the U.S. Claims 
Court; and the final continuing reso­
lution for FY88, which included a 
provision raising the salary of bank­
ruptcy judges and magistrates to 92 
percent of the rate of district judges, 
effective Oct. 1, 1988. 

The Chief Justice praised the serv­
ices of retired Supreme Court Justice 
Lewis F. Powell, Jr., and retired FJC 
Director A. Leo Levin, and welcomed 
Judge John C. Godbold as "an able 
successor" to direct the FJC. 

Copies of the Chief Justice's Yec. 
End Report are available from the 
FJC's Information Services Office. • 



ERSONNEL, from page 4 

D.D.C., Nov. 16 
William L. Standish, U.S. District Judge, 

W.D. Pa., Nov. 30 
William L. Dwyer, U.S. District Judge, 

W.D. Wash., Dec. 1 
Sam R. Cummings, U.S. District Judge, 

N.D. Tex., Dec. 11 
Franklin S. Van Antwerpen, U.S. Dis­

trict Judge, E.D. Pa., Dec. 21 
Rodney S. Webb, U.S. District Judge, 

D.N.D., Dec. 23 
Dean Whipple, U.S. District Judge, W.O. 

Mo., Dec. 29 
Robert S. Gawthrop III, U.S. District 

Judge, E.D. Pa., Jan. 4 
Ernest C. Torres, U.S. District Judge, 

D.R.I., Jan. 19 
Jerome Turner, U.S. District Judge, W.O. 

Tenn.,Jan. 19 

Elevations 
JohnF.Gerry,ChiefJudge, D.N.J.,Oct.1 
Lucius Desha Bunton III, Chief Judge, 

W.O. Tex., Nov. 2 
Lyle E. Strom, Chief Judge, D. Neb., 

Nov. 9 
William C. O'Kelley, N.D. Ga., Jan. 1, 

J88 

Resignation 
William S. Sessions, Chief Judge, W.O. 

Tex., Nov. 1 

Senior Status 
Henry Bramwell, U.S. District Judge, 

E.D.N.Y., Oct. 1 
Clarkson S. Fisher, U.S. District Judge, 

D.N.J., Oct. 1 
Samuel Conti, U.S. District Judge, N.D. 

Cal., Nov. 1 

Deaths 
Edward M. Curran, U.S. District Judge, 

D.D.C., Jan. 10 
Ross N. Sterling, U.S. District Judge, 

S.D. Tex., Jan. 14 
Edward Weinfeld, U.S. District Judge, 

S.D.N.Y.,Jan. 17 

MAGISTRATES (FULL-TIME) 

Appointments 
Joel B. Rosen, U.S. Magistrate, D.N.J., 

Dec. 10 
John F. Simon, U.S. Magistrate, W.O. 

T ' "/Dec. 15 

H.etirement 
Stephen W. Karr, U.S. Magistrate, W.O. 

Mich., Dec. 31 

LEGISLATION, from page 4 
Supreme Court decisions, except un­
der a later statute involving a death 
in the course of an aircraft hijacking. 
A bill similar to S. 1970 has been in­
troduced in the House as H.R. 3777 
by Rep. George W. Gekas (R-Pa.) and 
others. 

• Rep. William H. Gray III (D-Pa.) 
has introduced H.R. 3726, to enable 
federal judges to take senior status if 
they are 60 years of age and have at 
least 20 years of service. 28 U.S.C. 
§371(b) currently provides that a fed­
eral judge may retire from active 
service with election of senior status 
if the judge's attained age and years 
of service total 80, provided the judge 
is at least 65 years of age. 

• Sen. Howell Heflin (D-Ala.) and 
Sen. Charles E. Grassley (R-Iowa) 
have introduced S. 1996, to amend 
district court jurisdiction with respect 
to certain actions involving citizens of 
the U.S. and foreign persons; the bill 
addresses problems that have arisen 
in international product liability suits. 
A similar bill has been introduced in 
the House as H.R. 3662 by Rep. Dan 
Glickman (D-Kan.). 

Section one of S. 1996 provides 
federal district court jurisdiction and 
facilitates service of process in suits 
brought by U.S. citizens against for­
eign manufacturers, where the for­
eign citizen knew or should have 
known that the product would be 
sold or used in the U.S. The measure 
is required by the difficulties in as­
serting jurisdiction under some state 
"long-arm" statutes, Sen. Heflin says. 
Section two of the bill would amend 
28 U.S.C. § 1441, the removal statute, 
to provide that any civil action 
brought in a state court by a foreign 
citizen or subject against a U.S. citi­
zen for a product-related injury sus­
tained outside of the U.S. may be 
removed by the defendant to the U.S. 
district court. This would include 
cases filed in the state of citizenship 
of one of the defendants (presently 
not removable). Section three of the 
bill addresses the problem of "forum 
shopping'' by foreign plaintiffs. Un-
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der current law, the federal court in a 
diversity case applies the choice-of­
law rules of the state in which it is 
located. Since not all states apply the 
rule that the law of the place of injury 
should govern, foreign plaintiffs seek 
jurisdictions that will apply more lib­
eral tort standards than those in their 
own countries. S. 1996 would require 
federal courts to apply the law of the 
place of injury in all liability and 
damage issues in these actions. 

• The "race to the courthouse" bill, 
H.R. 1162 (see The Third Branch, Janu­
ary 1988, at 2) was signed by the 
President Jan. 8, 1988, as Pub. L. 100-
236. The measure provides for the 
random selection of the circuit to hear 
appeals from agency decisions in 
cases where appeals are filed in more 
than one circuit. 

• Product liability law reform is 
being considered by committees in 
both the House and the Senate. The 
Commerce, Consumer Protection, 
and Competitiveness Subcommittee 
of the House Energy and Commerce 
Committee in December approved a 
measure based on H.R. 1115, spon­
sored by Rep. Bill Richardson (D­
N.M.), which would set a federal 
product liability standard. 

S. 666 was introduced last year by 
Sen. Robert W. Kasten, Jr. (R-Wis.), 
who has urged a uniform national 
standard of liability for product 
manufacturers and sellers. Sen. 
Kasten has termed the present system 
"a patchwork of product liability 
laws developed by state judges who 
have been basically legislating policy 
in this area for two decades." S. 666 
includes uniform fault standards for 
product sellers, restrictions on the 
imposition of punitive damages, a 
workers' compensation offset to 
avoid double recoveries, reform of 
the doctrine of joint and several liabil­
ity with respect to noneconomic 
damages, and an expedited settle­
ment procedure. 

Consideration of the product liabil­
ity measures by the full House and 

See LEGISLATION, page 8 
February 1988 
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Senate could come in early 1988. 

• Sen. Daniel P. Moynihan (D-N.Y.) 
has introduced S. 1934, to authorize 
the Architect of the Capitol to con­
tract for the design and construction 
of a new office building for the fed­
eral judiciary. The legislation imple­
ments the findings of a report by the 
Architect of the Capitol and the Sec­
retary of Transportation that was 
endorsed by Chief Justice Rehnquist. 
The office building would accommo­
date employees of the AO, the FJC, 
and other judicial branch support 
offices, and provide expansion space 
for retired Justices and other needs of 
the Supreme Court. The building, to 
be located near Union Station in 
Washington, would be built by a pri­
vate developer but would become the 
property of the federal government 
after a 30-year lease period. 

• The Budget Reconciliation Act of 

1987 passed by Congress in Decem­
ber contained a subtitle called the 
"Vaccine Compensation Amend­
ments of 1987," modifying the com­
pensation and court jurisdiction pro­
visions of the National Childhood 
Vaccine Injury Act of 1986. Petitions 
for compensation under the act are 
now to be filed with the United States 
Claims Court rather than with the 
district courts. Compensation for in­
juries and deaths associated with vac­
cines given prior to the effective date 
of the amendments will be made 
from a trust fund established under 
the Internal Revenue Code and au­
thorized in the amount of $80 million 
per fiscal year for FY89 through FY92. 
Compensation for injuries and deaths 
associated with vaccines given after 
the effective date of the amendments 
will be subject to a ceiling on the 
number of awards; the ceiling is set at 
150 awards per year for each of the 

four years after the effective date ~ 

the amendments. • 

NOTEWORTHY, from page 5 
•clarifying pleading requirements and 

the conditions under which the court may 
summarily dismiss frivolous claims. 

The ProSe Committee was established 
because of Chief Judge Wilfred Feinberg's 
concern about the service of the bar and the 
courts to pro se litigants. Its chairman is 
Judge George C. Pratt (2d Cir.), and its 
members are Chief Judge John T. Curtin 
(W.D.N.Y.), Chief Judge Howard G. Mun­
son (N.D.N.Y.), Judge Leonard B. Sand 
(S.D.N.Y.), and Robert C. Heinemann, 
Clerk (E.D.N.Y.). 

The committee seeks advice on possible 
steps to improve the quality of justice for 
litigants who represent themselves and to 
increase the efficiency with which the fed­
eral courts handle these cases. It invites 
attorneys, judges, and the public to submit 
suggestions to Hon. George C. Pratt, Chair­
man, Pro Se Committee, Long Island 
Courthouse, Uniondale, NY 11553. • 
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Sentencing Guidelines Ruled Invalid in Two 
Cases in Southern District of California 

The sentencing guidelines promul­
gated by the U.S. Sentencing Commis­
sion were ruled invalid in two recent 
cases in the U.S. District Court for the 
Southern District of California. The 
court in U.S. v. Arnold held that the 
placement of the Commission in the 
judicial branch and the inclusion of 
Article III judges on the Commission 
violate the constitutional separation of 
powers doctrine. U.S. v. Arnold, Cr. No. 
87-1279-B (S.D. Cal. Feb. 18,1988). This 
reasoning was adopted in an order in 
U.S. v. Manley, No. 87-1290-R-CRIM 
(S.D. Cal. Feb. 18, 1988). In a related 
development, a civil suit challenging 
the guidelines has been dismissed for 
lack of standing by the U.S. District 
Court for the District of Columbia. 
r:'ederal Defenders of San Diego, Inc. v. 
f.S. Sentencing Comm'n, No. 87-3181 

(D.D.C. Feb. 22, 1988). 

The decision in Arnold was on a pre­
trial motion in a case in which the two 
defendants pled not guilty. The motion 
was argued before seven other judges in 
the district, sitting in their individual 
capacities, who had similar issues 
pending in cases before them. 

The court in Arnold found the issues 
ripe for decision even though the defen­
dants might be acquitted at trial. The 
court found that the need for a determi­
nation was substantial and, looking 
beyond the two defendants before the 
court, "the Guidelines ... are mathe­
matically certain to be immediately 
applicable in a finite number of cases," 
and the public interest would be well 
served by a prompt resolution of the 
issue of the guidelines' constitutional­
ity. Moreover, "the issues now before 
this court are purely legal and need no 

See SENTENCING, page 6 

Judge Elmo B. Hunter (W .D. Mo.) Receives Devitt 
Distinguished Service to Justice Award 

Judge Elmo B. Hunter (W.O. Mo.) 
has been selected as the recipient of the 
Edward J. Devitt Distinguished Serv­
ice to Justice Award. 

Judge Hunter was appointed to the 
federal bench in 1965, and served as 
chief judge of the Western District of 
Missouri in 1980. He served on the 
Judicial Conference Committee on 
Court Administration beginning in 
1969, serving as chairman of its Sub­
committee on Judicial Improvements 
from 1976 to 1978, and became the full 
committee's chairman in 1978. 

Judge Hunter was born in Missouri 
and received his A.B. and J.D. degrees 
from the University of Missouri. Prior 
~o his appointment as a federal judge, 
,e was a senior assistant city counselor 

of Kansas City, a Missouri circuit 
judge, and a Missouri appellate judge. 

He is a for­
mer chair­
man of the 
board and 
president of 
the Ameri­
can Judica­
ture Soci­
ety. 

T h e 
Devitt 

Judge Elmo B. Hunter award has 

been presented annually by West Pub­
lishing Co. since 1982 in recognition of 
extraordinary service to justice by a 
federal judge. The selection commit­
tee for this year's award consisted of 
Supreme Court Justice William J. 
Brennan, Jr., Chief Judge Charles 
Clark (5th Cir.), and Judge Edward J. 
Devitt (D. Minn.). • 

Chief Justice Speaks 
On State-Federal 
Relations 

Chief Justice Rehnquist spoke about 
relations between the Supreme Court 
of the United States and the state su­
premecourtsatthemidyearmeetingof 
the Conference of Chief Justices held in 
Williamsburg, Va., on Jan. 27, 1988. 
His remarks concerned three areas of 
relations between state and federal 
courts. 

He first discussed the circum­
stances under which the Supreme 
Court will review state court decisions 
that arguably are premised on both 
federal and state grounds. Michigan v. 
Long, 463 U.S. 1032 (1983), held that in 
the absence of a plain statement that 
the holding below rested on an ade­
quate and independent state ground, 
the presumption would be in favor of 
the Supreme Court's taking jurisdic­
tion and deciding the case on federal 
constitutional grounds. The Supreme 
Court "chose this course over other 
options, particularly the option of 
remanding the case back to the Su­
preme Court of Michigan with the at­
tendant delay and inconvenience that 
such an approach would cause," the 
Chief Justice pointed out. 

He disagreed with critics of Long 
who believe that the case "reflects 
hostility to the resurgence of interest in 
the development of state constitutional 

See CHIEF JUSTICE, page 7 
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LEGISLATION 
The following measures in Congress 

are of interest to the judiciary. 
• The Senate passed S. 557, the Civil 

Rights Restoration Act, a bill in­
tended to overrule the result reached 
in the Supreme Court's Grcrve City 
College case (see The Third Branch, 
May 1987, at 12). 

• The Senate Judiciary Committee 
held an oversight hearing on the judi­
cial selection process, with particular 
emphasis upon the Reagan admin­
istration's performance in nominating 
women and minorities as judicial ap­
pointees. Assistant Attorney General 
Stephen J. Markman of the Justice 
Department's Office of Legal Policy 
represented the administration at the 
hearing. 

• The House Appropriations Com­
mittee's Subcommittee on Commerce, 
Justice, State, the Judiciary, and Re­
lated Agencies held a hearing on 
FY89 appropriations under its juris­
diction. Chief Judge Charles Clark 
(5th Cir.), Judge Richard S. Arnold 
(8th Cir.), and Judge Thomas J. 
Meskill (2d Cir.) testified on behalf of 
the Judicial Conference. Judge John 
C. Godbold, FJC Director, and L. 
Ralph Mecham, AO Director, testified 
about their agencies' budget requests. 

• The Senate Judiciary Committee's 
Subcommittee on Courts and Admin­
istrative Practice, chaired by Senator 
Howell Heflin (D-Ala.), approved S. 
951, a bill that would establish a 
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Federal Courts Study Commission 
(see The Third Branch, August 1987, at 
5). 

• The House Judiciary Committee's 
Subcommittee on Courts, Civil Liber­
ties, and the Administration of Justice 
held a hearing on H.R. 3152, an omni-

House has previously passed H. 
3400 (see The Third Branch, January 
1988, at 2). Although the Hatch Act is 
not applicable by its terms to the judi­
ciary, a long-standing resolution of 
the Judicial Conference adopted the 
act's intent as binding on judicial 

AO Director L. Ralph Mecham listens as Chief Judge Charles Clark (5th Cir.), Judge RichardS. 
Arnol.d (8th C~r.), Ch~irman oft~ J~~icia! Conference Budget Committee, and Judge Thomas J. 
Mesktll (2d Ctr.) testify on the JUdtctary s FY89 budget request before a subcommittee oft' 
House Appropriations Committee. 

bus court reform bill (see The Third 
Branch, October 1987, at 1). Judge 
Abner J. Mikva (D.C. Cir.) and Judge 
Patrick Higginbotham (5th Cir.) testi­
fied in their individual capacities at 
the hearing. 

• The Senate Governmental Affairs 
Committee held a hearing on H.R. 
3400, a bill to amend the Hatch Act to 
permit more partisan political activity 
by executive branch employees. The 

branch employees. 
• Rep. Tommy F. Robinson (D-Ark.) 

introduced H.R. 3902, to specify that 
in federal civil suits alleging that 
overcrowded conditions in a state 
penal facility violate the Eighth 
Amendment, the plaintiff shall be re­
quired to prove the allegation by 
clear and convincing evidence. 

• Rep. Hamilton Fish, Jr. (R-N.Y.) 
See LEGISLATION, page 8 

1988 Circuit Judicial Conferences 

First Circuit 
Second Circuit 
Third Circuit 
Fourth Circuit 
Fifth Circuit 
Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 
Tenth Circuit 
Eleventh Circuit 
D.C. Circuit 
Federal Circuit 

Sept. 26-28 
Sept. 8-11 
Sept. 18-20 
June 30-July 2 
Apr. 17-20 
July 6-9 
May8-10 
July 14-17 
Aug. 16-19 
July 6-8 
May1-4 
May22-24 
May13 

Harwich Port, Mass. 
Hershey, Pa. 
Princeton, N.J. 
White Sulphur Springs, W.Va. 
Jackson, Miss. 
Hot Springs, Va. 
Indianapolis, Ind. 
St. Louis, Mo. 
Coeur d'Alene, Ida. 
Jackson Lake, Wyo. 
Panama City, Fla. 
Williamsburg, Va. 
Washington, D.C. 



~.eventh Cir. Holds District Court Was Without 
Authority to Require Summary Jury Trial 

The Seventh Circuit has held that a 
district court does not have the author­
ity under Fed. R. Civ. P. 16 to require 
parties to submit to a mandatory non­
binding summary jury trial. Strandell v. 
Jackson County, No. 87-1559 (7th Cir. 
Jan. 21, 1988). In a summary jury trial, 
which generally lasts one day, attor­
neys summarize their case before a 
jury, which renders a nonbinding ver­
dict. Litigants may be motivated to set­
tle based on their estimate of how an 
actual jury may respond to their evi­
dence. 

The district court had estimated that 
trial of the plaintiff's civil rights action 
would last five to six weeks. Faced with 
a crowded docket, including a heavy 
criminal case load subject to the Speedy 
Trial Act, the court had ordered a non­
bindingsummaryjurytrial.Itbased the 
order on a 1984 resolution of the Judi-
;al Conference of the United States 

.:ndorsing summary jury trials; on Fed. 
R. Civ. P. 16; on its obligations under 
theSpeedyTrial Act; and on "the ability 
of a court to use its best judgment to 
move its crowded docket." Plaintiff's 
attorney claimed that a summary jury 
trial would require disclosure of privi­
leged witness statements, whose pro­
duction the court had refused to com­
pel, and refused to proceed. The court 
held him in criminal contempt. (See The 
Third Branch, July 1987, at 4). 

The Seventh Circuit vacated the con­
tempt order, and in its recent opinion 
disagreed with the trial judge that rule 
16(c) as amended in 1983 can be read as 
authorizing a mandatory summary 

jury trial. While agreeing that the pre­
trial conference under rule 16 was in­
tended to foster settlement through the 
use of extrajudicial procedures, the 
appeals court said that the rule "was 
not intended to require that an unwill­
ing litigant be sidetracked from the 
normal course of litigation." The Sev­
enth Circuit emphasized thatitwasnot 
ruling on how summary jury trials may 
be used with the consent of the parties, 
nor expressing a view on the effective­
ness of the technique in facilitating set­
tlements. 

Requiring a mandatory summary 
jury trial as a pretrial settlement device 
would also "affect seriously the well­
established rules concerning discovery 
and work-product privilege," the court 
said. Where the Supreme Court and 
Congress, through the rulemaking 
process, have addressed the appropri­
ate balance between the needs for judi­
cial efficiency and the rights of the indi­
vidual litigant, innovation by the indi­
vidual judge must conform to that bal­
ance, the court said. 

Two bills introduced in Congress 
would expressly allow district courts to 
utilize summary jury trials-H.R. 473, 
introduced by Rep. William]. Hughes 
(D-N.J.), and S. 2038, introduced by 
Sen. Mitch McConnell (R-Ky.). Under 
the bills, the court could order the par­
ties to participate in an alternative dis­
pute resolution only upon the parties' 
agreement to do so, but the bills would 
provide sanctions for an "unreasonable 
refusal" to participate by either of the 
parties. • 

Certiorari Denied in Appeal by Judge Walter L. Nixon 
The Supreme Court has denied cer­

tiorari in Nixon v. U.S., No. 87-650. 
Judge Walter L.Nixon,Jr. (S.D. Miss.) 

was convicted in 1986 of perjury before 
"~federal grand jury, and the conviction 

as affirmed by the Fifth Circuit in 
1987. U.S. v. Nixon, 816 F.2d 1022 (5th 
Cir.1987).JudgeNixon'spetitionforre­
hearing and suggestion for rehearing 

en bane were later denied by the Fifth 
Circuit. Eleven of the circuit's fourteen 
active circuit judges recused them­
selves from the case. Judge Nixon had 
asked that the local rule requiring a ma­
jority vote of all active circuit judges in 
order for the case to be reheard en bane 
be modified in his case, but the Fifth 
Circuit declined to modify the rule. • 
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ABA Task Force Issues 
Caseflow Management 

Report 

The Lawyers Conference Task 
Force on Reduction of Litigation Cost 
and Delay of the Judicial Administra­
tion Division of the ABA has released 
Caseflow Management in the Trial 
Court-Now and for the Future, by 
Maureen Solomon and Douglas K. 
Somer lot. The task force was formed 
to implement the knowledge gained 
by the ABA Action Commission on 
CourtCostandDelayand to promote 
the adoption by the courts of the Stan­
dards Relating to Court Delay Reduc­
tion. The task force included among 
its members Judge Robert C. Broom­
field (D. Ariz.) and Chief Judge 
Robert F. Peckham (N.D. Cal.), as 
well as state court judges, academics, 
and practicing attorneys. The new 
publication is intended to encourage 
the application of case management 
principles to the day-to-day work of 
lawyers and courts. 

CALENDAR 

3 

Mar. 3-5 Judicial Conference Committee on 
the Bicentennial of the Constitution 
Mar. 7-9 Seminar for Bankruptcy Chief 
Deputy Clerks 
Mar. 13-15 Bankruptcy Case Management 
Workshop 
Mar. 14-18 Seminar for Chief Probation/ 
Pretrial Clerks 
Mar. 14-19 Fordham Graduate Program for 
Probation Officers 
Mar. 15-16 Judicial Conference of the 
United States 
Mar. 21-23 Seminar for District Deputy 
Clerks-in-Charge 
Mar. 22-25 Frontline Leadership Training 
of Trainers 
Mar. 23-25 Workshop for Judges of the 
Fourth Circuit 
Mar. 28-29 Conference for Metropolitan 
District Chief Judges 
Apr. 5-8 Workshop for Docketing Supervi­
sors 
Apr. 6-8 Seminar for Magistrates of the 
Ninth and Tenth Circuits 
Apr. 7-8 Judicial Conference Advisory 
Committee on Civil Rules 
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N OTEWORTHY 
Fourth Circuit holds Virginia need not 

provide counsel to state habeas peti­
tioners in death penalty cases. The 
Fourth Circuit has overturned a dis­
trict court decision that held the Com­
monwealth of Virginia must provide 
counsel to inmates sentenced to death 
to assist in preparing state habeas cor­
pus petitions challenging their convic­
tions and sentences. Giarratano v. 
Murray, No. 87-7519 (4th Cir. Jan. 4, 
1988). "Virginia fulfiils its obligation 
under Bounds [v. Smith, 430 U.S. 817 
(1977)] to provide all inmates with 
meaningful access to the courts, and 
there is no factual or legal justification 
for requiring a higher standard of ac­
cess for death row inmates. In essence, 
by reading the record to support a 
sweeping extension of Bounds, the dis­
trict court has, under the guise of 
meaningful access, established a right 
of counsel where none is required by 
the Constitution," the Fourth Circuit 
held. The court quoted from the Su­
preme Court's opinion in Pennsylvania 
v. Finley, 95 L. Ed. 2d 539 (1987), de­
cided subsequent to the district court's 
decision: 'We have never held that 
prisoners have a constitutional right to 
counsel when mounting collateral at­
tacks to their convictions, and we de­
cline to so hold today. Our cases estab­
lish that the right to appointed counsel 
extends to the first appeal of right, and 
no further." The appeals court found 
no justification for holding that the 
plaintiffs constitute an exception to 
Finley, nor for reading Bounds's "mean­
ingful access" to the courts to require 
the appointment of counsel. The 
Fourth Circuit upheld that part of the 
district court decision which held that 
the Commonwealth need not provide 
the inmates counsel to prepare federal 
postconviction petitions. 
Virginia provides inmates with a law 

library and with institutional attorneys 
whoactinanadvisorycapacity in pre­
paring postconviction petitions, as 
well as with appointed counsel to as­
sist in cases that require an evidentiary 
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Robert D. St. Vrain, clerk of the Eighth Circuit, speaks at a recent meeting of clerks of courts 
of appeals at the FJC. The courts of appeals are in the process of formulating procedures for 
handling appeals of guideline sentences. (At right, Robert Hoecker, Clerk, 10th Cir.) 

hearing. The Fourth Circuit disagreed 
with the district court's finding that the 
legal assistance provided by Virginia 
was insufficient for death row inmates. 

Bankruptcy Court goes on seminar 
tour in E.D. Va. All four bankruptcy 
judges of the Eastern District of Vir­
ginia, led by Chief Judge Martin V. B. 
Bostetter, Jr., spoke at recent seminars 
in three different locations in the dis­
trict. Five hundred participants at­
tended the seminars, which were pro­
moted under the title, "The Bankruptcy 
Court Comes to You." In addition to the 
four judges, 30 other bankruptcy court 
personnel participated. The seminars 
were sponsored by the Committee on 
Continuing Legal Education of the 
Virginia Law Foundation, in coopera­
tion with the office of Michael M. Shep­
pard, Clerk of the Bankruptcy Court. 

Printed materials handed out at the 
seminars included a detailed outline of 
local rules and court procedures, cop­
ies of local forms, and a copy of the new 
local rules of the Eastern District's 
Bankruptcy Court. Presentations by 
court personnel covered all phases of 
bankruptcy practice, from case filing to 
the procedure for obtaining informa­
tion from the court on a closed case. 

The seminar presentations were also 
used as a vehicle for training employees 
on the new local rules, and for further 
standardization of court procedures 

for all four bankruptcy divisions within 
the district. 

Parole Commission conducts pilot 
program of monitoring parolees with 
electronic sensors. The U.S. Parole 
Commission has begun a test progra· 
to supervise certain federal parolees L . 

means of electronic monitoring. Seven 
parolees in Miami and four in Los 
Angeles entered the program in Janu­
ary. A total of 200 parolees will be 
involved when the commission evalu­
ates the program in 18 months. 

Under the program, offenders who 
do not need halfway house services will 
be released from prison to the commu­
nity up to 180 days in advance of their 
parole date. Parolees will wear on their 
ankles electronic devices that send 
signals to transmitters in the parolees' 
home telephones. During the early re­
lease period, the parolees must be 
home at all times except for work, au­
thorized treatment programs, and 
worship services. The transmitters re­
lay a signal to a computer, which de­
tects any unauthorized absences of the 
parolees from their homes. If the parol­
ees cannot be reached, their probation 
officers will personally investigate. 

Electronic monitoring (see The ThirA 
Branch, December1987,at4)costs$5· 
adayperparolee,compared with a cost 
of $30 a day for parolees released to 
halfway houses. • 



Resolutions on Court Issues Discussed by ABA 

At the ABA's midyear meeting in 
Philadelphia last month, the following 
issues of interest to the federal courts 
came before the house of delegates. 

Evaluation of judicial performance. 
The ABA has adopted committee rec­
ommendations amending its judicial 
performance guidelines program to 
include federal judges. When the pro­
gram was adopted in 1985 it covered 
only state judges. At that time the ABA 
took no position on the program's 
applicability to Article III federal 
judges, because of existing federal leg­
islation on the subject and because of 
the federal Code of Judicial Conduct, 
approved by the Judicial Conference of 
the United States. 

One-third of the states have adopted 
some or all of the ABA's program to 
date. 

Standards for judicial education. 
An amendment to a previous ABA 
standara was approved to further clar­
ify that non-judges, including law pro­
fessors, attorneys, court administra­
tors, and others, "may be utilized 
where their expertise will contribute to 
goals" of judicial education and train­
ing programs. 

Subpoena of attorneys. The ABA 
reaffirmed the principle of prior judi­
cial approval of subpoenas of attorneys 
for evidence obtained as a result of the 
attorney-client relationship. The new 
recommendation specifies the stan­
dards the ABA believes the court 
should apply in ruling on the 
prosecutor's request for such a sub­
poena. 

Lawyers' Code of Professionalism. 
Attempts to draft a new Code of Profes­
sionalism for lawyers were delayed 
when suggested changes were with­
drawn after submission to the house of 
delegates. 

Federal habeas corpus death pen­
alty proceedings. This resolution 
asked for a series of actions aimed at 
bringing about full implementation of 
the provisions of the Criminal Justice 
Act Revision of 1986 and the Criminal 

Justice Act (CJA) Guidelines amended 
in 1987, and acknowleges"the efforts of 
the federal judges to implement these 
provisions and guidelines." The reso­
lution calls for a raise in the amounts 
paid court-appointed counsel in fed­
eral habeas corpus death penalty cases, 
in addition to waivers of the case com­
pensation limit for investigative, ex­
pert, and other services court-ap­
pointed attorneys have found neces­
sary in the past. The resolution also 
calls for changes in procedures fol­
lowed to appoint attorneys to assure 
adequate representation (such as the 
appointment of the same attorneys in 
federal habeas corpus proceedings as 
were counsel for the defendants in state 
postconviction proceedings); preas­
signment screening of attorneys to as­
sure that only trained and experienced 
attorneys are appointed; and the ap­
pointment of two attorneys in every 
federal habeas corpus death penalty 
case as counsel of record. To give fur­
ther support for these requests the 
proposers called for creation of more 
regional centers to provide expert 
advice and assistance to these court­
appointed counsel. The resolution also 
encouraged the federal courts, in im­
plementing CJA plans, to "consult ex­
tensively with appropriate state crimi­
nal justice leaders to ensure the maxi­
mum extent of coordination and con­
sistency'' in the appointment of post­
conviction counsel in death penalty 
cases. After debate and redrafting the 
house of delegates approved. 

The Judicial Conference of the United 
States approved the amendments to the 
Guidelines in March of 1987, after 
having asked the chief judges in 1986 to 
establish task forces to develop more 
information on the impact of the pro­
jected death penalty cases reaching the 
postconviction stage in federal courts. 
In addition, the Judicial Conference es­
tablished special alternative maximum 
hourly compensation rates for four 
federal district courts in California. 
(See The Third Branch, January 1988, at 

BULLETIN OF THE 
FEDERAL COURTS 

Positions Available 

District Court Executive, N.D. Ga. Sal­
ary to $72,500. Works under direction of 
judicial council pursuant to 28 U.S.C. § 
332(e) and other statutes and rules. Must 
have bachelor's degree in management or 
related field, experience in administra­
tion or equivalent. Legal training pre­
ferred but not required. Certification pur­
suant to 28 U.S.C. § 332(f) prerequisite to 
appointment, but applications from non­
certified applicants encouraged. Send 
resume by Apr. 1, 1988, to Ben H. Carter, 
District Court Executive, U.S. District 
Court, Northern District of Georgia, 
Room 2211, U.S. Courthouse, 75 Spring 
St., S.W., Atlanta, GA 30335. 

Chief Deputy Clerk, Bankruptcy 
Court, D.Colo.Salary$33,218-54,907. Re­
quirements: Bachelor's degree, minimum 
6 years progressively responsible admin­
istrative experience in public or private 
service, including a minimum 3 years in 
position of substantial management re­
sponsibility. Position available June 1, 
1988, or sooner. Send resume by Mar. 31 to 
Bradford L. Bolton, Oerk, U.S. Bank­
ruptcy Court, 1845 Sherman, Room 400, 
Denver, CO 80203-1190. 

EQUAL OPPORTUNITY EMPLOYERS 
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1, 3.) The Judicial Conference at its 
meeting this month will further con­
sider these and other related matters. 

ABA dues. A 25 percent reduction 
from the regular dues was approved by 
the house for certain classes of mem­
bers, including all full-time judges and 
full-time government lawyers. The 
new rates takeeffectinJune. For further 
information and application for mem­
bership contact Ms. Suzanne Wegrzyn, 
Director of Membership, at (312) 988-
5516,orwritetotheABA at750N.Lake 
Shore Drive, Chicago, IL 60611. 

Juror use and management. The 
ABA house of delegates did not amend 
standard 9(d), adopted in 1983, which 
relates to peremptory challenges. One 
amendment would have specified that 
the number of peremptory challenges 
in criminal cases ''be equal for prosecu­
tion and defense where there is one def­
endant." Proponents said the amend­
ments were necessary because of the 
Supreme Court's 1986 decision in Bat­
son v. Kentucky. • 
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P ERSONNEL 
SUPREME COURT OF THE U.S. 
Confirmation 

Anthony M. Kennedy, Associate Justice, 
Feb. 3 

Appointment 
Anthony M. Kennedy, Associate Justice, 

Feb. 18 

CIRCUIT JUDGES 
Confirmation 

Wade Brorby, U.S. Circuit Judge, 10th 
Cir., Feb. 16 

Appointment 
Robert E. Cowen, U.S. Circuit Judge, 3d 

Cir., Nov. 15 

DISTRICT JUDGES 
Nominations 

Bernard A. Friedman, U.S. District 
Judge, E.D. Mich., Feb. 2 

Emilio M. Garza, U.S. District Judge, 
W.O. Tex., Feb. 2 

SENTENGNG, from page 1 

further factual development." 
The court rejected the defendants' 

argument that the act establishing the 
Commission constitutes an invalid 
delegation of legislative power. The 
court found that "[t]he Act provides 
ample statements of policy and specific 
rules to guide the Commission's exer­
cise of the delegated authority." 

The court agreed, however, with the 
defendants' argument that the Com­
mission is constitutionally defective 
under the separation of powers doc­
trine, because the statute creating the 
Commission places it in the judicial 
branch, whose power is limited under 
the Constitution to the resolution of 
cases and controversies, while the 
Commission's "duties and powers are 
distinctly nonjudicial in nature." The 
Commission's job of interpreting, 
monitoring,andenforcingthemandate 
of Congress constitutes an executive 
function, the court held. 

The Justice Department argued that 

March 1988 

George M. Marovich, U.S. District 
Judge, N.D. Ill., Feb. 2 

Thomas S. Zilly, U.S. District Judge, 
W.O. Wash., Feb. 16 

Donald E.Abram, U.S. District Judge, D. 
Colo., Feb. 19 

Shannon T. Mason, Jr., U.S. District 
Judge, E.D. Va., Feb. 22 

Nomination Withdrawn 
Robert N. Miller, U.S. District Judge, D. 

Colo., Feb. 2 

Confirmations 
Richard J. Arcara, U.S. District Judge, 

W.D.N.Y., Feb. 19 
Suzanne C. Conlon, U.S. District Judge, 

N.D. Ill., Feb. 19 
Edward F. Harrington, U.S. District 

Judge, D. Mass., Feb. 19 
Paul V. Niemeyer, U.S. District Judge, 

D. Md., Feb. 19 

Appointments 
William L. Dwyer, U.S. District Judge, 

W.O. Wash., Dec. 1 
George C. Smith, U.S. District Judge, 

S.D. Ohio, Dec. 1 

the court should sever the language of 
the act that designates the Commission 
as a part of the judicial branch, rather 
than declare the Commission unconsti­
tutional. The court held that "striking 
the designating language and effectu­
ating a de facto transfer of the Commis­
sion ... to a different branch or to an 
independent status would appear to 
unduly frustrate Congressional in­
tent." Moreover, even were the desig­
nating language to be severed, the 
Commission's composition itself 
would violate the Constitution, the 
court held. This would be so because 
the three judge-commissioners' inde­
pendence and neutrality in their role as 
Article Ill judges would be impaired, 
and because the mandatory assign­
ment of judges to an executive commis­
sion creates "an excessive intermin­
gling of t\\'O branches of government" 
and "erodes the appearance of imparti­
ality of the Judicial Branch." 

The court held that it could not sepa­
rate the Commission's work product 

Nicholas H. Politan, U.S. District Judge, 
D.N.J., Dec. 14 

Alfred M. Wolin, U.S. District Judge, 
D.N.J., Jan. 4 

Michael B.Mukasey, U.S. District Judge, 
S.D.N.Y. Jan. 7 

Elevation 
William C. O'Kelley, Chief Judge, N.D. 

Ga., Jan. 1 

Senior Status 
Whitman Knapp, U.S. District Judge, 

S.D.N.Y., Nov. 23 
Mark A. Costantino, U.S. District Judge, 

E.D.N.Y., Dec. 1 
Cristobal C. Duenas, U.S. District Judge, 

D. Guam, Jan. 1 
Charles A. Moye, Jr., U.S. District Judge, 

N.D. Ca., Jan. 1 
William M. Steger, U.S. District Judge, 

E.D. Tex., Jan. 1 
Robert E. Demascio, U.S. District Judge, 

E.D. Mich., Jan. 16 
Clarence C. Newcomer, U.S. District 

Judge, E.D. Pa., Jan. 19 

See PERSONNEL, page 7 

from the fact of the Commission's un­
constitutionality. "The Guidelines 
being promulgated and distributed by 
a constitutionally flawed Commission 
must be held invalid." 

The decision and order were "certi­
fied for immediate interlocutory writ 
or appeal as appropriate and if avail­
able." 

The orders in both Arnold and 
Manley provide that if it is necessary to 
sentence the defendants, they will be 
sentenced according to the law that 
applies to conduct occurring prior to 
Nov. 1, 1987. 

The Federal Defenders of San Diego suit 
dismissed by the D.C. court had been 
filed by public defender organizations 
seeking a declaratory judgment that 
Congress's grant of authority to the 
Sentencing Commission was unconsti­
tutional. Plaintiffs claimed that the 
guideline sentencing system poses 
workload and ethical problems for at­
torneys representing defendants who 

See SENTENGNG, page 8 



CHIEF JUSTICE, from page 1 

rules that offer greater protection of 
individual rights than is offered by 
cognate provisions of the United States 
Constitution." He said Long merely 
announced a rule by which the Su­
preme Court will decide how a decision 
that seems to the Court ambiguous as to 
grounds will be interpreted for pur­
poses of Supreme Court review. "It 
does not seem to me to be in any way 
unfair to state courts to follow a rule 
that if they are to place the ruling on a 
ground of state constitutional law 
which will ensure that their decision is 
not reviewed by our Court, they should 
plainly say so," the Chief Justice said. 

He next turned to the question of 
when federal appellate courts will cer­
tify questions of state law to the highest 
courts of the states understatecertifica­
tion procedures. The Chief Justice re­
viewed the abstention doctrine, by 
means of which federal courts may 
submit questions of state law to state 
courts for determination. He noted the 

PERSONNEL, from page 6 

Retirement 
George Leighton, U.S. District Judge, 

N.D. Ill., Dec. 1 
Frank J. McGarr, U.S. District Judge, 

N.D. Ill., Jan. 5 

Death 
Marion S. Boyd, U.S. District Judge, 

W.O. Tenn., Jan. 9 

BANKRUPTCY JUDGES 
Appointments 

E. Stephen Derby, U.S. Bankruptcy 
Judge, D. Md., Dec. 9 

Frank D. Howard, U.S. Bankruptcy 
Judge, W.O. Wash., Dec. 22 

JoAnn C. Stevenson, U.S. Bankruptcy 
Judge, W.O. Mich., Dec. 23 

John A. Rossmeissl, U.S. Bankruptcy 
Judge, E.D. Wash., Dec. 28 

Ronald S. Barliant, U.S. Bankruptcy 
Judge, N.D. Ill., Jan. 1 

RichardT. Ford, U.S. Bankruptcy Judge, 
E.D. Cal., Jan. 1 

John H. Squires, U.S. Bankruptcy Judge, 
N.D. Ill., Jan. 1 

dilemma faced by federal courts in 
cases where they are asked to rule on a 
state statute without a fully developed 
factual context and where there is little 
or no state case law interpreting the 
statute. While the abstention doctrine 
will apply if there is a genuinely debat­
able question of state law, the Chief 
Justice suggested that state attorneys 
general "are not terribly happy with it, 
because they, like their opponents, 
know that the federal court will ulti­
mately decide any federal constitu­
tional questions in the case, and they 
would prefer to get the litigation over 
with without the additional delays re­
sulting from abstention." Thus, the 
process of certifying questions of state 
law to state supreme courts that are 
willing to accept such certified ques­
tions "is a promising tool for obviating 
some of the great difficulties which 
result when a federal court attempts to 
interpret a state statute which has never 
been interpreted by the highest court of 
the state," the Chief Justice said. He 
noted the recent case of Virginia v. 

Sidney B. Brooks, U.S. Bankruptcy 
Judge, D. Colo., Jan. 4 

Judith A. Boulden, U.S. Bankruptcy 
Judge, D. Utah, Jan. 5 

Edward J. Lodge, U.S. Bankruptcy 
Judge, D. Idaho, Jan. 7 

Linda B. Riegle, U.S. Bankruptcy Judge, 
D. Nev., Jan. 11 

Nancy C. Dreher, U.S. Bankruptcy 
Judge, D. Minn., Jan. 25 

S. Martin Tee!, Jr., U.S. Bankruptcy 
Judge, D.D.C., Feb. 8 

Christopher M. Klein, U.S. Bankruptcy 
Judge, E.D. Cal., Feb. 9 

Brett J. Dorian, U.S. Bankruptcy Judge, 
E.D. Cal., Feb. 16 

MAGISTRATES (FULL-TIME) 
Appointments 

Ann E. Vitunac, U.S. Magistrate, S.D. 
Fla., Nov. 30 

Nancy Fiora, U.S. Magistrate, D. Ariz., 
Dec.1 

John T. Reid, U.S. Magistrate, D. Kansas, 
Dec.1 

Christine Ann Noland, U.S. Magistrate, 
M.D. La., Dec. 4 
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American Booksellers Ass'n, 56 U.S.L.W. 
4113 (S. Ct. Jan. 25, 1988), in which 
questions of state law were certified to 
the Supreme Court of Virginia. 
The Chief Justice then discussed what 

the relationship should be betWeen 
state-court review of a death sentence 
and federal habeas review. He com­
mented on the increasing number of 
people on death row and identified a 
need for "some sort of regularization of 
the procedures which now attend last 
minute appeals and requests for stay of 
execution." Given "the sort of chaotic 
conditions that often develop within a 
dayortwobeforeanexecutionissched­
uled," the Chief Justice urged that " the 
possibility of imposing some reason­
able regulations" on the situation be 
explored. Stating that he did "not have 
any particular remedy in mind," he 
announced that he intends to ask an 
appropriate committee of the Judicial 
Conference to look into the matter. 

Copies of the Chief Justice's speech 
are available from the FJC's Informa­
tion Services Office. • 

Robert Jake Johnston, U.S. Magistrate, 
D. Nev., Dec. 14 

Robert M. Stone, U.S. Magistrate, C.D. 
Cal., Jan. 20 

Robert M. Holter, U.S. Magistrate, D. 
Mont., Jan. 21 

Paul W. Greene, U.S. Magistrate, N.D. 
Ala., Jan. 21 

Joseph W. Scoville, U.S. Magistrate, 
W.O. Mich., Jan. 28 

Charles F. Eick, U.S. Magistrate, C.D. 
Cal., Jan. 29 

Sue L. Robinson, U.S. Magistrate, D. 
Del., Feb. 1 

Barbara A. Lee, U.S. Magistrate, 
S.D.N.Y., Feb. 4 

G.R. Smith, U.S. Magistrate, S.D. Ga ., 
Feb.8 

Retirements 
James J. Penne, U.S. Magistrate, C.D. 

Cal., Jan. 19 
Spence Grayson, U.S. Magistrate, S.D. 

Ga., Jan. 27 

Resignation 
N. Richard Powers, U.S. Magistrate, D. 

Del., Jan. 27 
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may be sentenced under the guidelines 
(see The Third Branch, January 1988, at 
1). 

The court, while agreeing that a 
"prompt resolution" of the constitu­
tionality of the guidelines "is crucial to 
maintaining the orderly functioning of 
our criminal justice system," said thatit 
would not "stretch traditional standing 
principles to accommodate this par­
ticular case." 

The court's memorandum opinion 
accompanying its order dismissing the 
suit concluded that "the harm alleged 
by plaintiffs ... essentially boils down 
to their perception that their workload 
will be more complex and will mark­
edly increase . ... That sort of 'harm' or 
'injury' is no different from the 'harm' 
that the passage of the Tax Reform Act 
of 1986 caused for tax lawyers, or ... 
than the 'harm' caused for criminal 
lawyers by the passage of the Bail Re­
form and Speedy Trial Acts .... In 
addition, the fact that plaintiffs believe 
their clients will be harmed by the 
Guidelines does nothing to compen­
sate for their lack of standing in their 
own right. ... To accept plaintiffs' 
argument would mean that specialized 

sections of bar associations throughout 
the country would be able to sue with­
out regard to whether or not they are 
representing an identifiable client with 
a specific grievance." 

Challenges to the constitutionality 
of the guidelines have also been raised 
in several other districts. • 

LEGISLATION, from page 2 

introduced H.R. 3867, to amend Fed. 
R. Evict. 803 to provide an explicit 
hearsay exception in certain child 
abuse cases. 

• The Subcommittee on Water Re­
sources, Transportation, and Infra­
structure of the Senate Committee on 
Environment and Public Works held 
a hearing Feb. 3 on S. 1934, the bill to 
construct a new office building in 
Washington to house agencies of the 
judicial branch and retired justices of 
the Supreme Court (see The Third 
Branch, February 1988, at 8). Retired 
Chief Justice Warren E. Burger, AO 
Director L. Ralph Mecham, and 
George M. White, the Architect of the 
Capitol, testified in favor of the bill. 

The new judiciary building would 
be constructed by a private devel­
oper, with the government providing 
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no funds for construction costs. The 
government would pay a reduced 
rental rate while the developer would 
pay a commensurately lower rate for 
the ground lease. Ownership of the 
land would remain with the govern­
ment at all times, and ownership of 
the building would revert to the gov­
ernment at the end of a 30-year pe­
riod. A hearing on the judiciary build­
ing bill was held before the House 
Public Works and Transportation 
Committee's Subcommittee on Public 
Buildings and Grounds last year. 

• As previously reported, legislation 
was enacted raising the salaries of 
U.S. bankruptcy judges and full-time 
U.S. magistrates to 92 percent of that 
of a U.S. district judge effective Oct. 
1, 1988 (see The Third Branch, Febru­
ary 1988, at 1). The Budget Commit­
tee of the Judicial Conference consid­
ered and agreed unanimously to rec­
ommend a supplemental appropria­
tions bill that would implement the 
salary measure effective Apr. 1. This 
action was approved by the Executive 
Committee of the Judicial Conference 
on Jan. 13. The funding request has 
been presented to the House Appro­
priations Committee. • 
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Court Decisions in S.D. Cal., E.D. La. Uphold 
Constitutionality of Sentencing Guidelines 

Recent court decisions in the South­
ern District of California and the East­
ern District of Louisiana have upheld 
the guideline sentencing scheme. Both 
decisions rejected challenges that the 
guidelines are unconstitutional, and 
the Louisiana court also rejected a 
challenge on statutory grounds. U.S. 
v. Ruiz-Villanueva, No. 87-1296-E (S.D. 
Cal. Feb. 29, 1988); U.S. v. Chambless, 
No. 87-609 (E.D. La. Mar. 9, 1988). In 
both Ruiz-Villanueva and Chambless 
the courts rejected arguments that the 
guidelines constitute an excessive 
delegation of legislative power and 
violate the separation of powers doc­
trine. In rejecting the delegation argu­
ment, both courts found that the 
power delegated to the Commission 
was sufficiently limited to meet the 
'andard for a proper delegation. In 

. ejecting the separation of powers 
argument, they found that the pres­
ence of judges on the Commission 
does not compromise the impartiality 

of the judiciary as a whole in apply­
ing the guidelines, and noted that 
individual judge-commissioners 
could resolve questions of their own 
impartiality through recusal. 

Addressing the separation of pow­
ers arguments, the Ruiz-Villanueva 
court found that the Sentencing Re­
form Act "does not unconstitutionally 
expand the power either of the three 
Article III judges who are members of 
the Commission or of the judicial 
branch as a whole." The court found 
that "Congress expressly created an 
'independent commission'-a body 
that ... would assist in the primarily 
judicial task of sentencing without 
itself exercising the judicial power." 
This does not exceed the scope of the 
judicial power, the court found, be­
cause "it is well settled that Congress 
may authorize judges to perform 
tasks that aid in the performance of 
their judicial functions." Defendants 

See GUIDELINES, page 4 

Judicial Conference of United States Endorses 
Legislation, Approves Videotaping of a Trial 

The Judicial Conference of the 
United States at its biannual meeting 
in Washington last month endorsed 
jurisdictional provisions contained in 
a bill pending in the House of Repre­
sentatives, approved a recommenda­
tion that an upcoming trial be video­
taped, and transmitted to the House 
of Representatives a certificate stating 
that "consideration of impeachment 
may be warranted" against Judge 
Walter L. Nixon, Jr. (S.D. Miss.). 

The Fifth Circuit Judicial Council 
certified to the Judicial Conference on 
Feb. 11, 1988, that Judge Nixon had 
"engaged in conduct which might 

mstitute one or more grounds for 
.mpeachment." The Council premised 
its certification "entirely upon the 

judgment of conviction" of two 
counts of perjury in the Southern 
District of Mississippi, affirmed by 
the Fifth Circuit. The Supreme Court 
declined review Jan. 19, 1988 (see The 
Third Branch, March 1988, at 3). Any 
further action in this case is now 
within the discretion of the House. 

The Conference passed two recom­
mendations endorsing proposed 
changes in federal jurisdiction con­
tained in H.R. 3152, an omnibus court 
reform bill. It endorsed the creation 
of multi-party, multi-forum jurisdic­
tion that is intended to consolidate 
actions involving personal injury or 
property damage arising out of a 
single-event disaster. It also reaf-

See JUDICIAL CONFERENCE, page 2 

Judges Clifford Wallace, 
David D. Dowd, Jr. 
Elected to FJC Board 

The Judicial Conference of the 
United States has elected Judge J. 
Clifford Wallace of the Ninth Circuit 
and Judge David D. Dowd, Jr., of the 
Northern District of Ohio to the 
Board of the 
Federal Judi­
cial Center. 

Judge Wal­
lace fills the 
position held 
by Justice 
Anthony M. 
K e n n e d y , Judge Wallace 
who was elevated to the Supreme 
Court of the United States on Feb. 18, 
1988. Judge Wallace came to the fed­
eral court system as a district judge in 
1970 and in May 1972 was nominated 
by President 
Nixon for ap­
pointment to 
the Ninth Cir­
cuit. His serv­
ice to the fed­
eral courts in­
cludes mem-
bership on Judge Dowd 
such Judicial Conference committees 
as the Subcommittee on Federal Juris­
diction and the Committee to Con­
sider Standards for Admission to 
Practice in the Federal Courts. 

A prolific writer, Judge Wallace has 
published many articles on the courts 
in legal periodicals, and he has lee-

See BOARD MEMBERS, page 4 
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Center Studies Judges' 
Use of Experts Under 

Rule 706 

Federal judges more frequently 
appoint experts under rule 706 of 
the Federal Rules of Evidence 
than generally recognized. A 
search of the case law reveals few 
instances in which such appoint­
ments are discussed. In a survey 
of active federal district court 
judges, however, the Federal 
Judicial Center's Research Divi­
sion found that approximately 
one in five judges has appointed 
an expert under the authority of 
this rule. Of these, about half 
have appointed an expert on 
more than one occasion. The sur­
vey also asked judges to indicate 
the types of cases in which such 
assistance is likely to prove help­
ful. Patent cases were most fre­
quently noted, followed by prod­
uct liability and antitrust cases. 
In the coming months the Center 
will be contacting some judges 
by telephone seeking more infor­
mation about the nature of the 
court appointment and how this 
procedure may be improved. 
Some judges who have not ap­
pointed experts also will be con­
tacted to learn their views on 
such appointments. 
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Dana H. Gallup, First Circuit's Executive, Retires 
Dana H. Gallup, Circuit Executive of 

the First Circuit, has retired after serv­
ing with the First Circuit for over 40 
years. 

Chief Judge 
Levin H. 
Campbell 
termed Mr. 
Gallup's de­
parture "a maj­
or loss to the 
courts," and 
praised him as 
"the model of Dana H . Gallup 

everything an excellent court adminis­
trator and a devoted public servant can 
be .. . . I know of no single individual­
administrator or judge-who has con-

JUDICIAL CONFERENCE, from p. 1 

firmed its support for raising the re­
quired amount in controversy neces­
sary for diversity jurisdiction from 
$10,000 to $50,000, a provision of H.R. 
3152. 

The Conference also approved a 
recommendation endorsing the pro­
vision of H.R. 3152 that would alter 
the definition of corporate citizenship 
for diversity purposes. That provision 
would amend 28 U.S.C. § 1332(c) to 
provide that (in addition to being a 
citizen of any state by which it has 
been incorporated) a corporation 
would be deemed a citizen of "any 
State in which it does business" 
rather than of "the State where it has 
its principal place of business." 

The Conference approved a recom­
mendation that the trial of In re Wash­
ington Public Power Supply Sys. Securi­
ties Litig., No. MDL 551, be video­
taped. The case, trial of which is 
expected to start in Tucson this year, 
involves more than 125,000 plaintiffs, 
multi-billion dollar claims, more than 
200 defendants, and the expected 
presence in the courtroom of more 
than 100 attorneys. Since the trial will 
necessarily be protracted and some 
jurors or counsel may therefore miss 

tributed more than Dana H. Gallup to 
the reputation and strength of the fed­
eral courts in this region." 

Mr. Gallup began his court career in 
1947 when he was appointed Court 
Crier of the First Circuit. He later be­
came the circuit's Deputy Clerk and 
Chief Deputy Clerk. He was named 
Clerk in 1970, and in 1983, became the 
first person to serve as Circuit Execu­
tive of the First Circuit. He is a graduate 
of Suffolk University and Northeastern 
University School of Law and a mem­
ber of the Massachusetts bar. 

Grace Carey, presently Assistant Cir­
cuit Executive in the First Circuit, will 
be Acting Circuit Executive until Mr. 
Gallup's successor assumes the office. 

a portion of it due to health reasons 
or emergencies, they will be given 
access to the videotapes for the times 
they were absent, but the videotapl 
will not be made public. 

Among other actions, the Confer­
ence 

• approved the selection of four 
courts to participate in a pilot project 
under which the courthouse build­
ings would be managed by the courts 
instead of by the GSA. The four 
courts are N.D. Ala., S.D. Fla., W.O. 
Wash., and the 11th Cir. 

• voted to endorse the concept of 
abolishing the Board of Certification 
and the certification process that has 
been required in qualifying applicants 
to circuit executive positions. 

• approved a resolution encourag­
ing district courts to transfer jurisdic­
tion of offenders on supervised re­
lease to the district courts where such 
persons are being supervised, par­
ticularly when a violation of super­
vised release has occurred. 

• re-endorsed an amendment to 18 
U.S.C. § 3563(a) that would provide 
exceptions to the requirement that · 
probation is imposed for a felony, th.._ 
sentence must include a fine, restitu-
See JUDICIAL CONFERENCE, page 8 



Senate Passes Magistrates and Bankruptcy 
Judges Retirement Bill; House Version Amended 

The Senate has passed S. 1630, a bill 
to provide enhanced retirement and 
survivors' annuities for bankruptcy 
judges and magistrates. The bill pro­
vides that a bankrupcty judge or 

Third Branch, August 1987, at 5). 
Judge Elmo B. Hunter (W.O. Mo.), 
the former chairman of the Judicial 
Improvements Committee of the Ju­
dicial Conference of the United States 

Senator Howell Heflin (D-Ala.), Judge Elmo B. Hunter (W.D. Mo.), Robert M. Landis of 
the ABA 's Standing Committee on Federal Judicial Improvements, and Chief Judge 
Richard M. Bilby (D. Ariz.) prior to the recent hearing on S. 1482. 

magistrate with 14 years of service 
would receive a pension equal to the 
salary at the time of leaving office; 
the pension could not be drawn until 
age 65. The House Judiciary 
Committee's Subcommittee on 
Courts, Civil Liberties, and the 
Administration of Justice has marked 
up the counterpart measure, H.R. 
2586, the Retirement Annuities for 
Bankruptcy Judges and Magistrates 
Act of 1987 (see The Third Branch, 
November 1987, at 10 and October 
1987, at 1). The House amended its 
bill to require a 3 percent contribu­
tion for 15 years and to penalize 
those who leave the bench before age 
65 by reducing the pension by 2 per­
cent for every year one is under age 
65 when one leaves the bench. 

The Senate Judiciary Committee's 
Courts Subcommittee, chaired by 
Sen. Howell Heflin (0-Ala.), held 
hearings on S. 1482, the Judicial 
Branch Improvements Act (see The 

and Chief Judge Richard M. Bilby (D. 
Ariz.), current chairman of the Judi­
cial Improvements Committee, testi­
fied on behalf of the Judicial Confer­
ence. Among the subjects the bill 
treats are the Supreme Court's man­
datory jurisdiction; court-annexed 
arbitration in a number of district 
courts; permitting clerks of court to 
grant temporary excuses to jurors 
faced with "undue hardship or ex­
treme inconvenience"; judicial immu­
nity; the phasing out of the Tempo­
rary Emergency Court of Appeals; 
and the creation of a Federal Judicial 
Center Foundation to accept gifts on 
behalf of the Center. Since S. 1482 
was introduced, the Judicial Confer­
ence has approved a number of items 
that it recommends be added to the 
bill, including a provision to create a 
multi-party, multi-forum federal ju­
risdiction to consolidate in federal 
court cases involving personal injury 
or property damage arising out of a 
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Center Releases Publication 
on Nonargument Appeals 

Most of the federal appellate 
courts now have specialized proce­
dures for selecting some cases for 
disposition without argument, and 
the debate about these procedures 
continues. The fundamental ques­
tion of the debate is whether ap­
peals decided without arguments 
are receiving adequate attention. By 
helping to clarify the procedures 
involved in selecting cases for non­
argument disposition, a new report 
released by the FJC provides a par­
tial answer to this question. 

Deciding Cases Without Argument: 
An Examination of Four Courts of Ap­
peals, by Joe S. Cecil and Donna 
Stienstra, discusses the role of staff 
attorneys and special judicial panels 
in the selection of cases for nonar­
gument disposition in the federal 
appellate courts. Based on an ex­
amination of administrative records 
and on interviews with clerks, sen­
ior staff attorneys, and judges, the 
report describes the criteria and 
methods used in selecting nonargu­
ment cases. It also presents the 
judges' views concerning the role of 
oral argument. 

Copies of the report can be ob­
tained from Information Services, 
1520 H St., N.W., Washington, DC 
20005. Please send a self-addressed 
mailing label, preferably franked 
(16 oz.), but do not send an enve­
lope. 
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single event disaster. Such a provi­
sion is contained in H.R. 3152, on 
which hearings have been held. 

The Senate Judiciary Committee's 
Subcommittee on Courts and Admin­
istrative Practice held hearings on S. 
1608, to revise the federal judicial 
code with respect to the administra­
tion of the U.S. Claims Court and the 
salaries and benefits of Claims Court 
judges. 

The Senate passed H.R. 1212, a bill 
that would limit the use of poly­
graphs in private industry, after 
amending it to contain the text of S. 

See LEGISLATION, page 7 
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also argued that the act violates the 
principle of separation of powers by 
vesting in the President the power to 
remove members from the Commis­
sion. The court held that while the 
Commission itself is "not an exclu­
sively judicial entity," it "performs a 
primarily judicial function . . . in 
which all three branches must neces­
sarily remain interested." Because the 
sentencing function "has never been 
regarded as exclusively judicial," the 
court said, "the power of the Presi­
dent to remove members of the Com­
mission does not infringe upon an 
exclusively judicial function." 

Ruiz-Villanueva is contrary to ear­
lier rulings in the same district hold­
ing the guidelines invalid on separa­
tion of powers grounds. U.S. v . Ar­
nold, No. 87-1279-B (S.D. Cal. Feb. 18, 
1988); U.S. v . Manley, No. 87-1290-R 
(S.D. Cal. Feb. 18, 1988) (adopting 
reasoning of Arnold); U.S . v . Rivera­
Huerta, No. 87-1329-K (S.D. Cal. Mar. 
2, 1988) (also adopting Arnold) (see 
The Third Branch, March 1988, at 1). 

In Chambless, the defendants at­
tacked the constitutionality of the 
Sentencing Reform Act of 1984 on 
three grounds: that Congress unlaw­
fully delegated its authority to fix 
criminal penalties; that the presence 
of judges on the Commission violates 
the separation of powers doctrine; 
and that the President's power to 
remove commissioners constitutes an 
impermissible control by the execu­
tive over the judiciary. 

Chambless rejected all of these con­
stitutional arguments. The delegation 
of power by Congress is not exces­
sive, as Congress has provided the 
Commission with "explicit instruc­
tions" and "intelligible principles" to 
guide its work. The presence of 
judges on the Commission does not 
violate separation of powers because 
constitutional history and case law 
demonstrate that "individual judges 
may exercise extra-judicial power 
while courts may not." The court also 
rejected the argument that the impar-
Apri/1988 

tiality of the entire judiciary would be 
adversely affected by the service of 
three fellow judges on the commis­
sion. Noting that "[i]t is no secret that 
judges disagree with each other con­
stantly," the court found it unlikely 
that federal judges would be affected 
by the fact that other judges serve on 
the Commission. 

As to the argument that the 
President's removal power over com­
missioners violated separation of 
powers or due process principles, the 
court held that while the Commission 
is situated in the judicial branch, 
Congress has delegated legislative 
power to the Commission, and "the 
exercise of that delegated authority in 
rulemaking is an executive, not judi­
cial, function." The President's power 
to remove the members of a commis­
sion charged with such an executive 
function does not amount to an un­
constitutionally impermissible control 
by the executive branch over the judi­
ciary, the court said. 

In addition, the defendants in 
Chambless argued that the guidelines 
are inconsistent with the Sentencing 
Reform Act-because, e.g., the guide­
lines require that a term of super­
vised release be imposed in all felony 
cases. They also argued that submis­
sions to Congress by the Commission 
and the General Accounting Office 
were not timely or adequate so as to 
trigger the Nov. 1, 1987, effective 
date. The court rejected these argu­
ments. 

The government in Chambless con­
tended that the defendants lacked 
standing unless the court determined 
initially that they would have re­
ceived a heavier sentence under the 
new sentencing law than before. The 
court disagreed, finding that even if 
the guideline sentences would not be 
longer, defendants had a "personal 
stake" because the actual time served 
under the guidelines would likely be 
greater due to the abolition of parole. 
Moreover, under the new sentencing 
law each defendant "faces a period of 
supervised release to which he would 
not otherwise be subject." • 

BOARD MEMBERS, from page 1 

tured at several law schools. He is a 
graduate of the University of Cali­
fornia at Berkeley School of Law. 

Judge David D. Dowd, Jr., will fill 
the position on the Board previously 
held by Judge A. David Mazzone (D. 
Mass.), whose term has expired. 

Judge Dowd was nominated by 
President Reagan for appointment to 
the District Court for the District of 
Northern Ohio in 1982. He has ten 
years of service as a state prosecutor, 
having served eight years as an as­
sistant prosecuting attorney, and 
two as the Prosecuting Attorney for 
Stark County, Ohio. His prior judi­
cial experience includes five years on 
Ohio's Fifth District Court of Ap­
peals and one year as a justice of the 
Supreme Court of Ohio. 

After graduating from the College 
of Wooster with a B.A. degree in 
1951, Judge Dowd earned a J.D. de­
gree in 1954 at the University of 
Michigan Law School. f 

CALENDAR 
Apr. 5-8 Workshop for Docketing Super­

visors 
Apr. 6-8 Seminar for Magistrates of the 

Ninth and Tenth Circuits 
Apr. 7-8 Judicial Conference Advisory 

Committee on Civil Rules 
Apr. 13-15 Seminar for Bankruptcy 

Judges of Northeastern States 
Apr. 17-20 Fifth Cir. Judicial Conference 
Apr. 18-22 Orientation Seminar for New 

Probation/Pretrial Officers 
Apr. 20-22 Seminar for Bankruptcy 

Judges of Western States 
Apr. 25-26 Judicial Conference Subcom­

mittee on Statistics 
Apr. 25-27 Seminar for Judges of the First 

and Third Circuits 
Apr. 25-29 Orientation Seminar for New 

Probation/Pretrial Officers 
Apr. 25-29 Financial lnvestigationsTrain­

ers' Workshop 
Apr. 27-28 Judicial Conference Commit­

tee on the Administrative Office 
May 1-4 Eleventh Cir. Judicial Conferencr 
May 2-6 Supervisory Skills Seminar for 

Probation and Pretrial Officers 
May 3-6 Workshop for New Training 

Coordinators 



N OTEWORTHY 
Sanctions imposed on plaintiff for 

failure to improve his position at trial 
after rejecting mediation board's recom­
mendation. An unsuccessful plaintiff has 
been ordered to pay attorney's fees and 
some expenses of expert witnesses after 
he proceeded with his lawsuit following a 
mediation board's rejection of his claim. 
In Tiedel v. Beech Aircraft Corp., 118 F.R.D. 
54 (W.O. Mich. 1987), plaintiff was or­
dered to mediation under local rule 42 of 
the Western District of Michigan. A hear­
ing was held before a mediation panel, 
which returned a unanimous decision 
that plaintiff had no cause of action. 
Plaintiff rejected the panel's decision and 
the case proceeded to trial for 14 days 
before a jury. The jury returned a verdtct 
of "no cause of action." Defendant filed 
its taxed bill of costs and motion for attor­
neys' fees, and defendant's mo~io~ was 
granted and judgment entered m. tts fa­
vor, awarding costs and fees m the 
amount of $110,993.11 . 

Plaintiff filed a motion to vacate the 
order and judgment, challenging the con­
stitutionality and propriety of the imposi­
tion of sanctions under the local media­
tion rule, claiming that the rule exceeds 
the inherent authority of the court to 
promulgate rules, and that it is in viola­
tion of the right to trial by jury. He 
stressed that 28 U.S.C. § 2071 provides 
that "the rules adopted by district courts 
must be consistent with Acts of Congress 
and rules of practice and procedure pre­
scribed by the Supreme Court." As to the 
cost-shifting provisions of local rule 42, 
plaintiff argued that in imposing the ~re­
vailing party's actual costs on the losmg 
party, the rule is inconsistent with t_he 
Federal Rules of Civil Procedure and wtth 
28 U.S.C. § 1920, because neither the fed­
eral rules nor the statute contain any 
provision for including as "costs': the 
prevailing parties' actual expert wttness 
fees or attorneys' fees. 

The court upheld local rule 42 as "a 
valid exercise of the Court's inherent 
power." As to the award of attorney's 
fees, it pointed out that in diversity cases, 
state law controls the imposition of attor­
neys' fees, including those imposed as 
costs. Because Michigan's mandatory 
mediation scheme provides that attor­
neys' fees may be awarded as costs if a 

party fails to recover a verdict greater 
than that awarded by the mediation 
panel, the court reaffirmed the award of 
attorneys' fees to Beech. 

The court reduced the amount of the 
award for witness fees in light of 
Crawford-Fitting Co. v. J.T. Gibbons, 107 S. 
Ct. 2494 (1987), which held that absent an 
express statutory basis or other authority, 

· the taxation of such costs in excess of the 
statutory limits is not permitted. (28 
U.S.C. § 1821 provides for a $30 per day 
limit.) 

Court taxes inmate with costs of frivo­
lous appeal, conditions further ap~ea~s. 
The Fifth Circuit has upheld a dtstnct 
court's dismissal of a lawsuit by a pris­
oner, and has taxed the costs of the frivo­
lous appeal against the inmate and barred 
him from filing further appeals in forma 
pauperis until the inmate has paid the 
appellate costs taxed, unless the_ district 
court certifies the appeal to be m good 
faith. Lay v. Anderson, No. 87-3778 (5th 
Cir. Feb. 12, 1988). The district court had 
ordered the inmate to exhaust prison 
remedies, but he failed to do so, and the 
district court dismissed the action. 

The appeals court upheld the dismissal 
and stated its reasons for imposing addi­
tional sanctions: "This court, like the dis­
trict courts in our circuit, has recently 
witnessed a significant increase in the 
number of pro se, usually prisoner, civil 
rights actions .... The large majority of 
these cases are without even arguable 
legal footing. The judicial time and re­
sources they command are astonishingly 
large and divert considerable attention 
from other matters on our dockets. More­
over, there is a serious threat that legiti­
mate pro se petitions will drown in the 
cacophony of the groundless ones. Taxing 
costs against an unsuccessful in forma 
pauperis litigant at the conclusio~ o~ ~s 
appeal is one way to defray the JUdtctal 
and social burden imposed by these law­
suits." The appeals court noted that the 
inmate had filed at least six petitions for 
habeas corpus and several prisoner civil 
rights cases, and that during the course of 
the instant case he had "besieged the 
federal court with pleadings" over a IS­
month period, including two previous 
abortive interlocutory appeals. As a con­
sequence of his other cases, the appeals 
court had dealt with at least three other 
unsuccessful appeals. The inmate had 
previously been warned that his litigious-

See NOTEWORTHY, page 6 
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ness must be controlled. Therefore, until 
the inmate pays the costs taxed against 
him in the case, the appeals court bars 
him from any further appeal in forma pau­
peris, unless the district court expressly 
certifies that his appeal is in good faith. 
As funds accumulate in the inmate's 
prison account or he receives any other 
income, prison officials must forwa rd the 
money to the Clerk of Court to pay the 
$105 in court of appeals fees, the court 
ruled. 

U.S. Claims Court receives award for 
ADR program. The Center for Public 
Resources Awards Program for Excel­
lence and Innovation in Alternative Dis­
pute Resolution has given an award for 
"Significant Practical Achievement" to the 
U.S. Claims Court for its ADR initiatives. 
In April 1987 the Claims Court instituted 
a program featuring the use of settlement 
judges and minitrials (see The Third 

Branch, June 1987, at 1). Chief Judge 
Loren A. Smith and Judge Lawrence S. 
Margolis of the Claims Court attended 
the midyear meeting of the Center for 
Public Resources's Legal Program to ac­
cept the Claims Court's award. • 

SOURCE, from page 5 

Pittsburgh L. Rev. 963 (1987). 
Griswold, Erwin N. "Reflections on 

Justice White." 58 University of Colo­
rado L. Rev. 339 (1987). 

Hefl in, Howell T. "The Impeach­
m ent Process: Modernizing an Ar­
cha ic System." 71 Judicature 123 
(1 9 8 7 ). 

Hen sler, Deborah R., Mary E. 
Vaiana, James S. Kakalik, and Mark 
A. Peterson. Trends in Tort Litigation: 
The Story Behind the Statistics. Rand 
Corp., 1987. 

Positions Available 

Assistant to Circuit Executive, 8th 
Cir. Salary to $46,679, based on expe­
rience and qualifications. Assists with 
financial and case management, in­
cluding statistical compilation and 
evaluation; special research projects; 
space and facilities; other duties as 
assigned. Good written communica­
tion skills a must. Degree or experi­
ence in judicial administration or law 
desirable. Position located in St. Paul, 
MN. Send resume to Circuit Execu­
tive, Box 75428, St. Paul, MN 55175. 
Open until filled . 

Attorney-Adviser (General), De­
fender Services Division, Adminis­
trative Office. Salary $27,716-51,354. 
Assists in administering federal ap­
pointed-counsel program consisting 
of federal public defender and com­
munity defender organizations and 
CJA panel attorneys. Reviews existing 
and pending legislation, rules, and 
regulations pertaining to CJA or de­
fender services; drafts memoranda, 
opinions, and legislative proposals; 
conducts legal research; responds to 
telephone and written inquiries from 
judges, magistrates, clerks, federal 
defenders, CJA panel attorneys, and 
public concerning the appointment 
and payment of counsel and experts 

in federal criminal cases and the op­
eration of federal defender organiza­
tions; assists district courts with plans 
for implementing the CJA. Must have 
law degree from ABA- or AALS-ac­
credited school, be bar member, and 
have 1 year professional experience 
post-J.D. Send SF171 for vacancy an­
nouncement 88-39, most recent an­
nual performance appraisal (letter of 
recommendation for nonstatus appli­
cant), and writing sample to Adminis­
trative Office of the U.S. Courts, Per­
sonnel Division, Room 701, Washing­
ton, DC 20544. Open until filled. 

Clerk of Court, U.S. Bankruptcy 
Court, D. Mass. Salary $54,907-
71,377. Requires 10 years progres­
sively responsible administrative ex­
perience in public service or business, 
at least 3 in a position of substantial 
management responsibility. Under­
graduate education may be partially 
substituted for maximum of 3 years 
of required general experience; law 
degree may be substituted for an 
additional 2 years. Submit resume or 
SF171 to Mrs. Jean Bates, U.S. Bank­
ruptcy Court, 1101 Thomas P. O'Neill 
Federal Building, Boston, MA 02222-
1074, marked Confidential, by May 
16, 1988. 

EQUAL OPPORTUNITY EMPLOYERS 
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Kaufman, Irving R. "Congress as 
Court: The Role of the Judiciary in 
Protecting Witnesses' Rights." 71 Ju­
dicature 184 (1988) . 

Leubsdorf, John. "Theories of Judg­
ing and Judge Disqualification." 62 
New York University L. Rev. 237 (1987). 

Miner, Roger J. "Query-Should 
Lawyers Be More Critical of Courts?" 
71 Judicature 134 (1987). 

Nelson, Dorothy W., Thomas M. 
Rea vley, Thomas D. Lambros, et al. 
"The Future of ADR: A Prospective 
Look From Three Viewpoints-Jurist, 
Educator, and Practitioner." 14 Pep­
perdine L. Rev. 769 (1987). 

O 'Malley, Kevin F. "The Assess­
ment of Costs in Federal Criminal 
Prosecutions." 31 St. Louis University 
L.J. 853 (1987). • 
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1904 (see The Third Branch, January 
1988 at 2). The House passed H.R. 
1212 in November 1987. 

The Senate Judiciary Committee's 
Subcommittee on Courts and Admin­
istrative Practice held hearings on § 
614 of S. 1482, and on S. 1512 and S. 
1515, bills intended to address the 
issue of judicial immunity from liabil­
ity for attorneys' fees in actions seek­
ing declaratory and injunctive relief, 
an area of concern since the Supreme 
Court's Pulliam v. Allen decision. 
George E. Danielson, an associate 
justice of the California Court of 
Appeal and a member of the Com­
mittee on Federal-State Jurisdiction of 
the Judicial Conference of the United 
States, testified. 

The House Judiciary Committee's 
Subcommittee on Civil and Constitu­
tional Rights held an oversight hear­
ing on the National Crime Informa­
tion Center. 

The House passed a bill previously 
passed by the Senate, S. 557 (see The 
Third Branch, March 1988, at 2), which 
is intended to overturn the Supreme 
Court's Grove City College decision, 
which had limited the reach of title IX 
of the Education Amendments of 
1972, § 504 of the Rehabilitation Act 
of 1973, the Age Discrimination Act 
of 1975, and title VI of the Civil 
Rights Act of 1964 to the specific pro­
gram receiving federal funds. Presi­
dent Reagan vetoed the measure Mar. 
16, and Congress overrode the 
President's veto on Mar. 22. 

Rep. Patricia Schroeder (D-Colo.) 
introduced H.R. 4064, to authorize 
the appointment of an additional 
bankruptcy judge in each of the dis­
tricts of Colorado and Kansas. 

Senator John F. Kerry (D-Mass.) 
introduced S. 2109, a bill to amend 
title 18 of the U.S. Code to protect the 
civil rights of individuals from dis­
crimination on the basis of affectional 
or sexual orientation. 

Rep. Robert Kastenmeier (D-Wis.) 
introduced H.R. 4021, the Federal 
Prison Industries Reform Act of 1988, 

a bill to amend title 18 of the U.S. 
Code to permit Federal Prison Indus­
tries, Inc., to borrow from the Treas­
ury. Federal Prison Industries is a 
wholly-owned, self-sufficient govern­
ment corporation formed by an act of 
Congress and executive order in 1934. 
It operates 75 factories in 42 federal 
correctional institutions and provides 
employment and training opportuni­
tites for inmates. It has traditionally 
funded all capital expenditures from 
retained earnings. "Because of the 
unprecedented growth of the inmate 
population . .. and the concomitant 
demand for additional industrial pro­
grams," the program has undertaken 
an expansion program in recent 
years, according to Rep. Kastenmeier. 
Expansion requires steady cash flows, 
which can be provided by conferring 
borrowing authority, he said. 

Sen. Alan Dixon (D-Ill.) introduced 
S. 2059, to make international paren­
tal abduction of children a felony. He 
observed that the legislation would 
enable the United States to extradite 
parental child abductors in many 
cases where extradition treaties ap­
ply, and would strengthen the State 
Department's hand in negotiating for 
the return of abducted children. 

The Senate Judiciary Committee's 
Subcommittee on Courts and Admin­
istrative Practice held hearings on S. 
1347, to facilitate implementation of 
the Hague Convention on the Civil 
Aspects of International Child Ab­
duction. The Senate has already rati­
fied the Hague Convention; the legis­
lation would set specific procedures 
to implement provisions of the Con­
vention, which was written in general 
terms to take into account the differ­
ent legal systems of the signatory 
countries. The legislation provides for 
concurrent original jurisdiction in 
state and federal courts to hear return 
proceedings arising under the Con­
vention and the legislation; places the 
burden of proving an exception to the 
return obligation on the person op­
posing return; and specifies docu-
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Paul R. Michel, U.S. Circuit Judge, Fed. 
Cir., Feb. 29 

Death 
Luther M. Swygert, U.S. Circuit Judge, 

7th Cir., Mar. 16 

DISTRICT JUDGES 
Nominations 

Alex R. Munson, U.S. District Judge, 
Northern Mariana Islands, Feb. 25 

John C. Lifland, U.S. District Judge, 
D.N.J., Feb. 29 

James R. McGregor, U.S. District Judge, 
W.D. Pa., Mar. 14 

Confirmations 
Rudy Lozano, U.S. District Judge, N.D. 

Ind., Feb. 25 
Stephen M. Reasoner, U.S. District 

Judge, E.D. Ark., Feb. 25 
Malcolm J. Howard, U.S. Dis trict 

Judge, E.D.N.C., Feb. 25 

Appointment 
Malcolm J. Howard, U.S. Dis tric t 

Judge, E.D.N.C., Mar. 11 

BANKRUPTCY JUDGES 
Appointment 

Peter W. Bowie, U.S. Bankruptcy 
Judge, S.D. Cal., Mar. 2 

Law Day To Be Observed May 1 

May 1 is Law Day. This year's 
theme is "Legal Literacy," encourag­
ing citizens to increase their knowl­
edge and understanding of the law. 

The American Bar Association is 
national coordinator of Law Day 
USA, and offers a detailed planning 
guide to assist individuals and or­
ganizations conducting Law Day pro­
grams. In addition, the ABA makes 
available many promotional and edu­
cational materials. Further informa­
tion is available from Law Day USA, 
American Bar Association, 8th Floor, 
750 N. Lake Shore Dr., Chicago, IL 
60611 (tel. 312/988-6134). 

April1988 

APR 7 1988 



8 

THETHIRDBRANCH 
JUDICIAL CONFERENCE, from p. 2 

tion, community service, or any com­
bination of the three. 

• adopted a resolution encouraging 
the district courts to continue their 
guideline training efforts and to spon­
sor programs that will also educate 
the bar, whose knowledge of sentenc­
ing guidelines procedure is essential 
to effective implementation. 

• approved the establishment of the 
recommended "special" and "gen­
eral" alternative attorney compensa­
tion rates under the Criminal Justice 
Act, effective with respect to services 
performed on or after the date of the 
Judicial Conference action and subject 
to the availability of funds. 

• approved sustaining grants for 
fiscal years 1988 and 1989 for the four 
proposed death penalty resource cen­
ter/community defender organiza­
tions, subject to the availability of 
funds. The approval was also contin­
gent upon each proposed organiza­
tion obtaining the state and other 

nonfederal funds that the organiza­
tion has indicated are necessary to 
finance the state component of its 
proposed activities, and also contin­
gent upon final approval of all neces­
sary CJA plan amendments. (The 
four proposed death penalty resource 
center I community defender organi­
zations would be in Mississippi, Ten­
nessee, North Carolina, and Georgia). 

• voted that any judicial vacancy 
lasting longer than 18 months will be 
considered a judicial emergency, and 
urged all judges nearing retirement to 
notify the President and the AO as 
far in advance as possible of an an­
ticipated change in job status. (As of 
Mar. 15, 1988, there were 37 vacan­
cies on the district courts and 11 va­
cancies on the courts of appeals). 

• reaffirmed its opposition to re­
quiring counsel's participation in voir 
dire examination. 

• took the following positions on 
certain provisions of S. 1867, pro­
posed amendments to the Court In-
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terpreters Act, 28 U.S.C. § 1827: op­
posed the proposed requirement that 
eight unspecified languages be certi­
fied; opposed categorical requirement 
of electronic sound recording of inter­
pretations; approved prepayment for 
interpreting services at the court's 
discretion; and approved providing a 
uniform fee schedule for services. 

• approved memorial resolutions 
honoring the late Judge Carl 
McGowan (D.C. Cir.) and the late 
Judge Edward Weinfeld (S.D.N.Y.) .• 

LEGISLATION, from page 7 

ments that need not be authenticated 
or legalized. In the House, Rep. Tom 
Lantos {0-Cal.) has introduced H.R. 
3971 and H.R. 3972, bills to facilitate 
the implementation of the Conven­
tion. The Judicial Conference in 
March 1986 recommended that litiga­
tion under the Convention be exclu­
sively in state courts. • 

First 
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Center Surveying Personal Computer Use in 
Chambers, Compiling Software Catalog 

The Innovations and Systems Devel­
opment Division of the Center is con­
ducting a survey of the use of personal 
computer software in the federal 
courts, with emphasis placed on the 
current and anticipated uses of per­
sonal computers in chambers. Informa­
tion sought from the survey includes: 1) 
identification of commercially avail­
able programs found to be particularly 
beneficial to the operation of the cham­
bers; 2) identification of software pack­
ages developed in chambers or else­
where in the court that might be of 
interest to others; and 3) areas in which 
there is a need or potential for the 
application of personal computer tech­
nology that would be beneficial to the 
operation of chambers. In addition to 
these areas, the survey will solicit infor­
mation about training and support 
requirements for the efficient use of 
personal computers and the programs 
used. A written questionnaire will be 

distributed in May to the Clerk of each 
district and circuit for use in collecting 
the information from chambers. 

The results of the survey will be used 
tocreateacatalogofpersonalcomputer 
software resources used in the federal 
courts that might be of interest to other 
members of the judiciary. It is antici­
pated that the initial publication of the 
catalog will be distributed widely 
within the judiciary and that periodic 
updates will be provided. The catalog 
will also be made available as a com­
puter data base to allow automated 
searching of the descriptions of the 
software packages identified. In addi­
tion to providing this clearinghouse 
function for personal computer soft­
ware, the Center will provide limited 
copying and distribution services for 
court-developed software that is sub­
mitted by a court and requested by a 
member of the federal judiciary for use 
in the court or in chambers. • 

Rules Would Implement Law Ending "Race to Courthouse" 

Judicial Panel on Multidistrict Litigation Seeks 
Comments on Multicircuit Appeals Rules 

The Judicial Panel on Multidistrict 
Litigation, chaired by Judge Andrew A. 
Caffrey (D. Mass.), has proposed new 
rules relating to multicircuit appeals 
under the new law passed by Congress 
to deal with the "race to the court­
house" situation, and is accepting 
comments on these proposed rules 
until May 31. The new law, Pub. L. 100-
236, provides for random selection of 
the circuit in which an appeal will be 
heard when appeals from an agency 
decision are filed in more than one 
circuit. It was signed by the President 
Jn Jan. 8, 1988 (see The Third Branch, 
February 1988, at 7). 

The proposed new rules include 
rules providing for the filing of a notice 

of multicircui tpetitions for review with 
the Clerk of the Panel on Multidistrict 
Litigation; for the service of notices; for 
the form of such notices; and for the 
method of random selection of the cir­
cuit by the Clerk of the Panel or a 
designated deputy. 

Copies of the proposed multicircuit 
appeals rules can be obtained from the 
Clerk of the Judicial Panel on Multidis­
trict Litigation, 1120 Vermont Ave., 
N.W., Suite 1002, Washington, DC 
20005. They can also be found at 840 
F.2d no. 2 at ci-cxvii. Comments on the 
rules must be submitted in writing (in 
original form with 13 copies), and re­
ceivednolaterthanMay31,1988,atthe 
above address. • 

Courts' Local Rules on 
Sentencing Guidelines 
Have Varied Emphases 

Almost half of the district courts have 
so far implemented local rules, orders, 
and policy statements to accommodate 
the special needs of guideline sentenc­
ing. Some of these documents have not 
been formally adopted, pending re­
view by the bar or for other reasons. 
Local procedures for guideline sen­
tencing vary from one district to an­
other. 

Several procedures for sentencing 
are prescribed by statute or federal 
rules. Although the Sentencing Reform 
Act of 1984 did not significantly change 
the nature of sentencing proceedings, it 
does provide that the presentence re­
port is to be disclosed at least 10 days 
prior to the date set for sentencing, 
unless the defendant waives this mini­
mum period (18 U.S.C. § 3552(d)). Fed­
eral Rule of Criminal Procedure 32 
imposes other requirements, some of 
which were added by the Sentencing 
Reform Act. The Advisory Committee 
on Criminal Rules of the Committee on 
Rules of Practice and Procedure of the 
Judicial Conference of the United 
States is considering further revision of 
rule 32 in light of guideline sentencing 
and has solicited comments (see The 
Third Branch, January 1988, at 2). 

In formulating procedures for guide­
line sentencing, most courts have gen­
erally adopted the approach of the 

See LOCAL RULES, page 2 
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proposed model local rule for guideline 
sentencing that was circulated last 
August to all U.S. circuit and district 
judges by the former Probation Com­
mittee of the Judicial Conference (see 
The Third Branch, January 1988, at 2). 

The Sentencing Guidelines also con­
tain guidelines for sentencing proce­
dure in Part 6A and policy statements 
for accepting guilty pleas and plea 
agreements in Part 6B. The Probation 
Committee's commentary accompany­
ing the model local rule took the posi­
tion that judges were free to follow the 
procedures of the local rule rather than 
those of the guidelines because "the 
Sentencing Reform Act does not au­
thorize the Commission to prescribe 
procedural rules." Some districts' 
rules, however, adhere closely to the 
Part 6A guidelines. Some courts have 
adopted modified versions of the local 
rule, or have blended the approach of 
the model rule with that of Part 6A. 

The major difference between the 
approach of the guidelines and the 
approach of the Probation Committee's 
model local rule lies in the role of the 
probation officer. The model local rule 
assigns the probation officer a more 
active role in assisting the court in iden­
tifying disputed issues among the par­
ties over facts or the application of the 
statutes and guidelines to those facts. 
Thus, the model local rule directs the 
officer to consider objections of the 
parties to the preliminary presentence 
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report, to revise the presentence report 
as warranted by the parties' objections, 
and to submit a revised presentence 
report to the court. The model local rule 
also provides for an addendum to the 
presentence report, in which the officer 
identifies those parts of the report still 
disputed by either of the parties and 
that provides the officer's comments. 

Part 6A of the Sentencing Guidelines 
contemplates that, in addition to the 
presentence report filed by the proba­
tion officer, the parties will present 
unresolved disputes over sentencing 
facts and factors directly to the court. 
Guideline § 6A1.3 further contem­
plates that the court may provide the 
parties with its tentative findings on 
disputed matters, perhaps prior to the 
date of sentencing. 

All of the rules increase the statutory 
minimum number of 10 days between 
the disclosure of the presentence re­
port and sentencing. Many courts have 
adopted the 20-day minimum recom­
mended by the model local rule-10 
days for the parties to communicate 
objections to the officer and an addi­
tional 10 days for the officer to revise 
the report after receiving those objec­
tions. 

The commentary accompanying the 
model rule recommended that the pre­
sentence report be made part of the 
record of the case, but that it be placed 
under seal "in accordance with the 
long-standing practice of treating pre­
sentence reports as nonpublic in view 
of the sensitive and often confidential 
information they contain." Neither the 
model local rule itself, however, nor 
the Sentencing Guidelines include any 
specific provision on copying or fur­
ther disclosure of the report. 

It would appear that a majority of the 
courts' local rules do not specify 
whether copying of the report is per­
mitted, or what further disclosure may 
be made. A minority of the local rules in 
force prohibit the copying of the pre­
sentence report and provide that par­
tiesmustreturn the report to the proba­
tion officer. 

Under the old pre-Guidelines sys­
tem, the presentence report was not 

included in the record on appeal unles 
the presentence report was at issue. 
Section (c)(2) of 18 U.S.C. § 3472 now 
requires that it be included in the rec­
ord whenever a criminal appeal in­
cludes a challenge to the guideline 
sentence. At least one circuit, the 
Fourth, has adopted a policy according 
to which the district court, if it wishes 
the presentence report to be treated as 
a confidential document, must trans­
mit the report to the Court of Appeals 
under seal, and under which a party 
wishing the report to be treated as 
confidential must move the Court of 
Appeals to seal it. 

Some districts set a time period for 
the preparation of the presentence re-

See LOCAL RULES, page 8 
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Vincent R. Johnson and Lane V. Sunderland 
Chosen As Judicial Fellows for 1988-1989 

Vincent R. Johnson and Lane V. Sun­
derland have been chosen as Judicial 
Fellows for 1988-1989. Vincent R. 
Johnson is a professor of law at St. 
Mary's University School ofLawinSan 
Antonio, 
Texas. He re­
ceived a B.A. 
from St. Vin­
centCollegein 
1975, a J.D. 
from Notre 
Dame Law 
Schoolin 1978, 
and an LL.M. 
from Yale Law 
School in 1979. Vincent Johnson 
Mr. Johnson clerked for Judge Bernard 
S. Meyer at the New York Court of Ap­
peals from 1978 to 1980 and for Chief 
Judge Thomas E. Fairchild at the Sev­
enth Circuit from 1980 to 1982. Since 
1982, he has taught at St. Mary's Uni­
versity School of Law. The primary 
focus of his work has been tort law. He 
has also become involved in the field of 
legal ethics, 
teaching a 
course on pro­
fessional re­
sponsibility 
and lecturing 
to judges 
throughout 
Texas on judi­
cial ethics. Mr. 
Johnson is a 
cofounder and Lane Sunderland 

faculty member of St. Mary's summer 
law program at the University of 
Innsbruck, Austria. He has served as 
the national chairman of the Teaching 
Methods Section of the Association of 
American Law Schools. 

Lane V. Sunderland is Chairman of 
the Department of Political Science and 
Intern a tiona! Relations at Knox College 
in Illinois. He holds a B.A. from Kansas 
State University (1967), an M.A. in 
political science from the University of 
Washington (1968), and a Ph.D. in 

government from Claremont Graduate 
School (1972). From 1972 to the present, 
Mr. Sunderland has held various posi­
tions at Knox College, including Pre­
Law Ad visor and Associate Dean of the 
College of Academic Affairs. His schol­
arly interests have focused on constitu­
tional theory and the significance of the 
Supreme Court in American govern­
ment, and he has published numerous 
articles on these subjects. He served as 
Director of Educational Programs for 
the Commission on the Bicentennial of 
the Uni ted States Constitution in 1986, 
resigning that position in 1987 to return 
to teaching at Knox. Mr. Sunderland 
has traveled to Europe to lecture on the 
Constitution under the sponsorship of 
the Council of Europe and the Atlantic 
Council. 

Patterned after the White House and 
Congressional Fellowships, the Judi­
cial Fellows Program offers opportuni­
ties for highly talented professionals 
with multidisciplinary backgrounds to 
contribute to the federal system. • 

C ALENDAR 
May 1-4 Eleventh Circuit Judicial Confer­
ence 
May 2-6 Supervisory Skills Seminar 
May 3-6 Workshop for New Training Coor­
dinators 
May 8-10 Seventh Circuit Judicial Confer­
ence 
May 13 Federal Circuit Judicial Conference 
May 13-14 Judicial Conference Advisory 
Committee on Bankruptcy Rules 
May 16-18 Jury Utilization Seminar 
May 16-18 Workshop for Assistant Circuit 
Executives 
May 16-20 Seminar for Chief Probation/ 
Pretrial Clerks 
May 18-20 Seminar for Bankruptcy Judges 
May 19-20 Judicial Conference Advisory 
Committee on Criminal Rules 
May 22-24 D.C. Circuit Judicial Conference 
May 23-27 Orientation Seminar for New 
Probation/Pretrial Officers 
May 27 Judicial Conference Committee of 
the Pacific Territories 
June 2-3 Judicial Conference Committee on 
Administration of the Bankruptcy System 
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The following measures before Con­
gress are of interest to the judiciary. 

• Rep. Robert W. Kastenmeier (D­
Wis.) introduced H.R. 4340, the 
amended version of his earlier bill, H.R. 
2586, to provide for enhanced retire­
ment and survivors' annuities for 
bankruptcy judges and U.S. magis­
trates (see The Third Branch, April1988, 
at 3). 

• Rep.JamesM.Jeffords (R-Vt.) in tro­
d uced H.R. 4309, a bill that would make 
retroactive the survivor annuity pro­
gram improvements in Pub. L. 99-336, 
the Judicial Improvements Act of 1985 
(see The Third Branch, September 1986, 
at 9). That law set a floor for judicial 
survivors' benefits, but applied only to 
survivors of judges who qualified after 
Oct. 1, 1986. H .R. 4309 would include as 
beneficiaries of Pub. L. 99-336 surviv­
ing spouses of federal judges who 
qualified before that date. Because the 
number of affected persons is small, the 
bill would "provide substantial assis­
tance to the surviving spouses . .. at 
very little cost to the public," Rep. Jef­
fords stated. He had previously intro­
duced a similar bill in the 99th Con­
gress. 

• S. 951, as amended, the bill to estab­
lish the Federal Courts Study Commis­
sion, was ordered favorably reported 
by the full Senate Judiciary Committee. 

• The House has authorized the Com­
mittee on the Judiciary to spend 
$725,000 for investigations and studies 
of the two judicial impeachment pro­
ceedings presently before the Commit­
tee. Those proceedings involve Judge 
Alcee L. Hastings (S.D. Fla.) and Judge 
Walter L. Nixon, Jr. (S.D. Miss.). 

As previous! y reported, the Judicial 
Conference of the United States in 
March certified that Judge Nixon has 
engaged in conduct that might consti­
tute one or more grounds for impeach­
ment (see The Third Branch, April1988, 
at 1). On Mar. 17, following receipt of 
the Judicial Conference's certification, 

See LEGISLATION, page 6 
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N OTEWORTHY 
Judicial immunity for judge's law 

clerk upheld on appeal. The Second 
Circuit has affirmed a district court 
decision that a judge's law clerk is en­
titled to the protection of judicial 
immunity. Oliva v. Heller, 839 F.2d 37 
(2d Cir. 1988) (see The Third Branch, 
January 1988, at 5). 

House 
Judiciary 
Committee 
Chairman 
Rodino to 
retire. Rep. 
Peter W. 
Rodino, Jr. 
(0-N.J.) has 
announced 
that he will Rep. Rodino 

retire at the end of his current term in 
Congress. First elected to the House in 
1948, Rep. Rodino became chairman of 
the House Judiciary Committee in 
1973. 

Fifth Circuit holds district courts 
not authorized to refer appeal from 
bankruptcy court to magistrate. The 
Fifth Circuit has held that 28 U.S.C. § 
636 does not authorize the district 
courts to refer to a magistrate an appeal 
of a bankruptcy court decision. M inerex 
Erdoel, Inc. v. Sina, Inc., No. 86-1449 (5th 
Cir. Mar. 3, 1988). The court reviewed 
the legislative history of the 1984 Bank­
ruptcy Amendments and Federal 
Judgeship Act of 1984, and concluded 
that Congress provided an intricate, 
balanced, and elaborate scheme for 
bankruptcy appeals in 28 U.S.C. § 158. 
Under that scheme, appeals could be 
taken either to the district court or to a 
panel of bankruptcy judges. No other 
kind of appeal was recognized or per­
mitted under the scheme, nor does the 
legislative history indicate that any 
other type of appeal was contemplated, 
the court said. If Congress had meant 
for its appeal scheme to include the 
potential for a reference to a magistrate, 
it would have expressly so provided, 
the court said. 
May 1988 

Fourth Circuit holds public, press 
have right of access to names on jury 
venire list. The public and press have a 
right to the names and addresses of 
jurors selected for a trial, as well as the 
names of the venirepersons from 
whom the jury was selected, the Fourth 
Circuit has held. In re Baltimore Sun, No. 
87-1207 (4th Cir. Feb. 19, 1988). A 
newspaper covering a criminal trial in a 
district court requested access to the 
venire list prepared by the clerk of 
court. The 1 ist was used by the parties to 
the trial in exercising their peremptory 
strikes during jury selection. The list 
contained information on all jurors 
who were part of the venire; informa­
tion other than names was included on 
the list for the convenience of the attor­
neys and parties, but was apparently 
not required by any statute or rule. The 
information was taken from question­
naires filled out by the jurors. The dis­
trict court denied the newspaper's 
request for the list, and the newspaper 
applied to the Fourth Circuit for a writ 

of mandamus. The Fourth Circuit held 
that the information on the jury venin 
list is protected from disclosure by 28 
U.S.C. § 1867(f), because the section 
protects the "contents of records or 
papers used by ... the clerk in connec­
tion with the jury selection process." 
After the jury has been selected, how­
ever, theFourthCircuitheld, the names 
and addresses of those jurors are a part 
of the public record, and the names and 
addresses of those who have been 
stricken or otherwise not seated are 
likewise a matter of public record. The 
Fourth Circuit noted that it was not 
basing its holding on either the First 
Amendment or the Sixth Amendment, 
but rather on the discussion of the jury 
system in Press-Enterprise Co. v. Superior 
CourtofCal.,464 U.S. 501 (1984), which 
held that the voir dire examination of 
prospective jurors should ordinarily be 
open to the public and the press, and on 
Press-Enterprise Co. v. Superior Court of 
Cal. ("Press-Enterprise II"), 106 S. Ct. 
2735 (1986). • 

Positions Available 

Chief Deputy Clerk, D. Mass. Salary to 
$54,907. Applicant must have a minimum of 
6 years progressively responsible adminis­
tra ti ve experience in public service or busi­
ness. Bachelor's degree in judicial admini­
stration, public or business administration, 
political science, criminal justice, law, man­
agement, or related fields highly desirable. 
Send resumes by June 1 to Clerk, U.S. District 
Court, 1525 U.S. Courthouse, Boston, MA 
02109 Attention: CDC-88. 

Chief Deputy Clerk, 2d Cir. Salary 
$54,907 to $71,377. Responsible to Oerk for 
overall administration of office; acts for 
Oerk in her absence. Requires undergradu­
ate degree in management; judicial, busi­
ness, or public administration; criminal jus­
tice; or political science. Minimum of six 
years administrative or appropriate profes­
sional experience in public service or busi­
ness, demonstrated leadership ability, man­
agement skills. Graduate degree in law, 
public or business administration may be 
substituted for up to two years of experience. 
Send resumes by May 30 to Elaine B. Gold­
smith, Oer k, U.S. Court of Appeals, 1702 U .5. 
Courthouse,40 Foley Square, New York, NY 
10007. 

U.S. Magistrate, W.D. Mo. Salary $72,500. 

Jurisdiction specified in 28 U.S.C. § 636. Ap­
plicant must be member in good standing of 
the bar of the highest court of Missouri; have 
been engaged in the active practice of law for 
at least 5 years (some substitution possible); 
be less than 70 years old; not be related to a 
judge of the W.O. Mo.; reside in the general 
vicinity of Kansas City, Mo. Applications due 
June 3. Application forms and further infor­
mation available from R.F. Connor,Oerk, U.S. 
District Court, Room 201,811 Grand Avenue, 
Kansas City, MO 64106. 

Assistant Director for Planning and 
Evaluation, Administrative Office of the 
U.S. Courts (Announcement No. 88-S46). 
Salary $72,500. Principal advisor to AO Di­
rector on program evaluation, assessment, 
improvements, and planning. Applicants 
must have managerial and technical qualifi­
cations and experience sufficient for the job. 
For additional information, call (202) 633-
6116. Oosing date May 20. Applicants must 
submit completed SF-171 (no resumes) and 
one or more work-related letters of reference 
and/or most recent annual performance ap­
praisal to Administrative Office of the U.S. 
Courts, Personnel Div., Rm. 701,811 Vermont 
Ave., N.W., Washington, OC 20544. Attn: 
Stanley E. Riggenbach. 

EQUAL OPPORTUNITY EMPLOYERS 



- Defendant Ordered to Pay Costs, Fees After "Sham" 
Participation in Court-Ordered Arbitration 

A district court has ordered the de­
fendant airline in a civil suit to reim­
burse the plain tiffs for all costs and fees 
they incurred in preparing for and 
participating in the court's compulsory 
arbitration program, following a find­
ing by the arbitrator that the airline's 
participation in the arbitration was a 
"sham." Gilling v. Eastern Airlines, Inc., 
No. 85-4917 (D.N.J. Mar. 2, 1988). 

The plaintiffs sued the airline on a 
. variety of civil counts after being re­
moved from their flight during a stop­
over after incidents on board. General 
Rule 47 of the District of New Jersey 
required referral of the matter to com­
pulsory arbitration. The airline ap-_ 
pea red at the arbitration through coun­
sel, but no witnesses for the airline 
appeared. The arbitrator found for the 
plaintiffs. Within the 30 days allotted 
by rule 47(G)(1), the airline moved for a 
trial de novo. Plaintiffs opposed the 
motion, contending that the airline's 
failure to participate meaningfully in 
the arbitration should cost it the rightto 
demand a trial de novo. The court 
remanded the case to the arbitrator for 
a factual finding on the question of the 
meaningfulness of the airline's partici­
pation in the arbitration. The arbitrator 
found that the air line's attorney mere! y 
"went through the motions," reading a 
few interrogatories and parts of depo­
sition transcripts, and that 95 percent of 
her participation was stating position 
and fact summaries. 

General Rule 47(E)(3) provides that 
"in the event that a party fails to partici­
pate in the arbitration process in a 
meaningful manner, as determined by 
the arbitrator, the Court may impose 
appropriate sanctions, including, but 
not limited to, the striking of any de­
mand for a trial de novo filed by that 
party." 

The court found that the rule "ap­
?ears to place the determination of 
meaningfulness entirely in the hands 
and discretion of the arbitrator," with­
out setting any standard of review of 

the arbitrator's findings. The court 
concluded that the arbitrator's finding 
that the airline's participation in the 
arbitration was not meaningful "was 
supported by substantial evidence and 
was not clearly erroneous." 

The airline argued that denying its 
demand for a trial de novo would 
deprive it of its constitutional right to a 
jury trial and conflict with the Federal 
Rules of Civil Procedure. The court 
held thatitneednotreach that constitu­
tional claim, noting that while the 
"extreme sanction [of striking a de­
mand for a trial de novo] may be appro­
priate where a party absolutely refuses 
to participate in or even attend arbitra­
tion, ... the court declines to deprive 
defendants of their day in court be­
cause of their limited performance at 
arbitration, without in any way con­
doning it." The court ordered the air­
line to reimburse plaintiffs for all costs 
and fees incurred in preparing for and 
participating in the arbitration, as well 
as those incurred in opposing the 
demand for a trial de novo. "[C]ounsel 
should be on notice that a trial de novo 
will not be automatically permitted in 
those cases in which the party seeking it 
views the arbitration proceeding 
merely as a meaningless interlude in 
the judicial process," the court said. • 

THE SOURCE 
The publications listed below may be of 

interest to readers. 
Bon ventre, Vincent Martin. "A Classical 

Constitution: Ancient Roots of Our Na­
tional Charter." 59 New York State Bar J. no. 
8 at 10 (Dec. 1987). 

Brazil, Wayne D. "From the Bench: 
Making the Opening Settlement Offer." 14 
Litigation no. 2 at 3 (Winter 1988). 

Bremer, Celeste F., and W. Scott Simmer. 
"One Day in Court: Suggestions for Imple­
menting Summary Jury Trials in Iowa." 36 
Drake L. Rev. 297 (1986-1987). 

Carroll, Stephen J., et al. Assessing the 
See SOURCE, page 7 
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Center Releases Report on 
Jury's Role in Lengthy 

Civil Trials 
Concern over the role of the jury 

in lengthy civil trials has focused 
on the characteristics of the jurors, 
the burdens of lengthy jury service, 
and theabilityofjurorstodeal with 
massive amounts of evidence. A 
new report by the FJC, Jury Service 
in Lengthy Civil Trials, by Joe S. 
Cecil, E. Allan Lind, and Gordon 
Bermant, addresses the differences 
in the characteristics and experi­
ences of jurors serving in lengthy 
civil trials and jurors serving in 
similar trials of shorter duration. 

The report indicates that jurors 
serving in lengthy trials were more 
likely to be unemployed or retired, 
to be unmarried, to be women, and 
to lack a college education. While 
statistically significant, these dif­
ferences in demographic charac­
teristics were small in magnitude. 
Although the jurors in both long 
and short civil trials indicated 
some disruption in their normal 
lives, more than 80 percent indi­
cated that they would be willing to 
serve if they were called for jury 
service again. Jurors found the evi­
dence difficult to understand at 
times, and jurors in long trials were 
more likely to report experiencing 
difficulty with the evidence. Jurors 
in long trials also were more likely 
to indicate difficulty with the jury 
instructions. Despite these differ­
ences, it appears that jurors in 
lengthy civil trials experience less 
burden than expected, find the evi­
dence to be difficult but manage­
able, and deliberate in a manner 
that is conducive to arriving at a 
reasoned and principled decision. 

Copies of the report can be ob­
tained from Information Services, 
1520 H St., N.W., Washington, DC 
20005. Please send a self-addressed 
mailing label, preferably franked 
(4 oz.), but do not send an enve­
lope. 
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CALR Guidelines for 
Computer Use by Judges in 

Chambers Approved 
The Judicial Conference recently 

approved new guidelines for the ex­
pansion of computer assisted legal re­
search (CALR) into chambers. The 
Conference approved access to LEXIS 
in chambers for judges and magis­
trates who have LEXIS-compatible PC 
equipment and who are willing to 
cancel at least $1,000 of their annual 
library costs. 

Under the guidelines, CALR will be 
offered to those judicial officers who 
have existing equipment in chambers 
capable of accessing LEXIS without 
upgrading or replacing equipment, 
except for modems and data commu­
nication lines. 

Although the Five-Year Plan for 
Automation oft he U.S. Courts envisions 
providing CALR in all chambers, it 
cannot be done at this time because of 
budget constraints. 

P ERSONNEL 
CIRCUIT JUDGES 
Nomination 

Judith R. Hope, U.S. Circuit Judge, D.C. 
Cir., Apr. 14 

Confirmations 
Emmett R. Cox, U.S. Circuit Judge, 11th 

Cir., Apr. 15 
David M. Ebel, U.S. Circuit Judge, lOth 

Cir., Apr. 19 

Resignation 
Robert H. Bork, U.S. Circuit Judge, D.C. 

Cir., Feb. 5 

DISTRICT JUDGES 
Nominations 

William H. Erickson, U.S. District Judge, 
D. Colo., Mar. 23 

KarlS. Forester, U.S. District Judge, E.D. 
Ky., Mar. 30 

Simeon T. Lake III, U.S. District Judge, 
S.D. Tex., Mar. 30 

William G. Cambridge, U.S. District 
Judge, D. Neb., Apr. 13 

See PERSONNEL, page 7 
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Rep. Peter Rodino, Jr. (D-N.J.), Chair­
man of the House Judiciary Commit­
tee, joined by Reps. Don Ed wards (D­
Cal.), HamiltonFish,Jr. (R-N.Y.),andF. 
JamesSensenbrenner,Jr.(R-Wis.)asco­
sponsors, introduced H. Res. 407, call­
ing for the impeachment of Judge 
Nixon. Judge Nixon is presently in 
prison serving concurrent sentences 
for conviction on two counts of perjury, 
and has indicated that he will not re­
sign. Prior to receiving the Judicial 
Conference's certificate concerning 
Judge Nixon, the House had author­
ized the expenditure of$350,000 by the 
Committee on the Judiciary for im­
peachment investigation and study. 
On Mar. 29 the Subcommittee on Ac­
counts of the House Administration 
Committee reviewed Rep. Rodino's 
justification for additional funding for 
impeachment investigation and stud­
ies, and on Mar. 30 the House passed H. 
Res. 408, as amended, authorizing an 
additional $375,000 to be provided to 
the Committee on the Judiciary for such 
purposes. According to Rep. Joseph M. 
Gaydos (D-Pa.), the additional 
$375,000 "should enable the Judiciary 
Committee to hire temporary staff and 
to meet necessary travel, witness, tele­
phone, supply, and equipment ex­
penses" arising out of the Nixon inves­
tigation. 

• The Senate passed S. 952, a bill to 
provide the Supreme Court with 
greater discretion in deciding which 
cases it will review. The bill would sub­
stantiallyeliminate the Court's manda­
tory jurisdiction. The majority of cases 
subject to mandatory jurisdiction are 
those in which (1) a lower federal court 
invalidates an act of Congress in pro­
ceedings in which the United States is a 
party; (2) a court of appeals holds a state 
statute invalid because it violates the 
Constitution, treaties, or laws of the 
United States; and (3) the highest court 
of a state has either held a treaty or 
statute of the United States invalid or 
upheld the validity of a state statute in 
the face of a constitutional challenge. S. 
952 would provide for review of such 

cases by certiorari. An omnibus courl 
reform bill pending in the House, H.R. 
3152, also contains a provision to elimi­
nate the Court's mandatory jurisdic­
tion (see The Third Branch, October 
1987, at 1). The concept of affording the 
Court greater discretion in deciding 
which cases it will review has been 
supported by Chief Justice Rehnquist 
and former Chief Justice Burger, the 
Judicial Conference, the Department of 
Justice, and the ABA. Efforts to enact 
such a measure have been made peri­
odically for almost a decade. 

• TheHousehaspassedH.R.3971,an 
act to establish procedures for imple­
menting the 1980 Hague Convention 
on the Civil Aspects of International 
Child Abduction (see The Third Branch, 
April 1988, at 7-8). The Senate also 
passed the bill, after amending a sec­
tion of it to make clear that state and 
U.S. district courts will have concur­
rent original jurisdiction over actions 
arising under the convention. During 
debate on the Senate amendment, Sen 
Alan Dixon (D-Ill.) stated that the bill 
has been carefully drafted to avoid the 
possibility "that these cases would 
embroil the Federal courts in deciding 
child custody matters." He noted that a 
section of the bill provides that "the 
[Hague] convention and this act em­
power courts in the United States to 
determine only rights under the con­
vention and not the merits of any un­
derlying child custody claims." Sen. 
Orrin Hatch (R-Utah) noted that the 
Judicial Conference, the Conference of 
Chief Justices, and the Justice Depart­
ment favor vesting in the state courts 
exclusive jurisdiction of all legal ac­
tions under the Hague Convention. He 
pointed out that while "child custody 
has traditionally been a State court 
matter, the interpretation of treaties 
with foreign countries is a responsibil­
ity of the federal courts under section 2 
of article III of the Constitution," and 
that "the issues of treaty interpretation 
and child custody are inseparabl~ ' 
combined." Sen. Paul Simon (D-Ill. . 
and Sen. Dixon noted that the Hague 

See LEGISLATION, page 8 
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Richard A. Schell, U.S. District Judge, 
E.D. Tex., Apr. 13 

Confirmations 
Bernard A. Friedman, U.S. District 

Judge, E.D. Mich., Mar. 31 
Kenneth M. Hoyt, U.S. District Judge, 

S.D. Tex., Mar. 31 
Jack T. Camp, Jr., U.S. District Judge, 

N.D. Ga., Apr. 19 
Bernard A. Friedman, U.S. District 

Judge, E.D. Mich., Apr. 19 
Emilio M. Garza, U.S. District Judge, 

W.D. Tex., Apr. 19 
Lowell A. Reed, U.S. District Judge, E.D. 

Pa., Apr. 19 
Kimba M. Wood, U.S. District Judge, 

S.D.N.Y., Apr. 19 
Thomas S. Zilly, U.S. District Judge, W.D. 

Wash., Apr. 19 

Elevations 
James DeAnda, Chief Judge, S.D. Tex., 

Mar. 21 
Thomas C. Platt, Jr., Chief Judge, 

E.D.N.Y., Mar. 31 

.<.etirement 
John L. Kane, Jr., U.S. District Judge, D. 

Colo., Apr. 4 

Deaths 
Raymond E. Plummer, U.S. District 

Judge, D. Alaska, Dec. 26 
Fred M. Taylor, U.S. District Judge, D. 

Idaho, Feb. 16 
William Harold Cox, U.S. District Judge, 

S.D. Miss., Feb. 25 

Nomination Withdrawn 
Alfred C. Schmutzer, Jr., U.S. District 

Judge, E.D. Tenn., Mar. 28 

BANKRUPTCY JUDGES 
Appointments 

Arthur M. Greenwald, U.S. Bankruptcy 
Judge, C.D. Cal., Mar. 9 

Robin L. Riblet, U.S. Bankruptcy Judge, 
C. D. Cal., Mar. 30 

Alan M. Ahart, U.S. Bankruptcy Judge, 
C.D. Cal., Apr. 4 

Kathleen T. Lax, U.S. Bankruptcy Judge, 
C. D. Cal., Apr. 4 

Leslie J. Tchaikovsky, U.S. Bankruptcy 
·-:Ige, N.D. Cal., Apr. 14 
i..ynne Riddle, U.S. Bankruptcy Judge, 

C.D. Cal., Apr. 15 
Vincent P. Zurzolo, U.S. Bankruptcy 

Judge, C.D. Cal., Apr. 18 
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AO Direct or Mecham Announces Establishment 
Of Office of Planning and Eva luation 

Director L. Ralph Mecham has an­
nounced the establishment within the 
AO of the Office of Planning and 
Evaluation. The essential purpose of 
the new office will be to assist in the 
delivery of support services to the 
judiciary through enhanced planning, 
coordination, and resource manage­
ment. In addition, the new office will 
conduct periodic reviews of the AO's 
ongoing programs and will help to 
develop and implement the 
judiciary's work measurement sys­
tems. 

"Both prior to, and since my ap­
pointment as Director of the Admin­
istrative Office, a number of Judicial 
Officers and employees have sug­
gested that the Administrative Office 
needed to improve its planning and 
evaluation capability. I, too, recog-

SOURCE, from page 5 
Effects of Tort Reforms. Rand Corp., 1987. 

Colburn, Don. "The Jury That Knew Too 
Much-Jurors Are Sometimes Asked to 
Disregard Things They Know-But Can 
They?" Washington Post, Apr. 12, 1988, 
Health Section, p. 7. 

Committee on Federal Legislation. "An 
Analysis of the Need for Legislation to 
Remedy Grand Jury Irregularities." 43 The 
Record of the Association of the Bar of the City 
of New York 35 (1988). 

Committee on Federal Legislation. "A 
Proposal for Federal Legislation to Facili­
tate the Testimony of Child Witnesses." 43 
The Record of the Association of the Bar of the 
City of New York 54 (1988). 

Copple, Robert F. "From the Cloister to 
the Street: Judicial Ethics and Public Ex­
pression." 64 University of Denver L. Rev. 
549 (1988). 

Craig, Barbara Hinkson. Chadha-The 
Story of an Epic Constitutional Struggle. 
Oxford University Press, 1988. 

"The Federal Courts Since 1787: Stability 
and Change in 200 Years" (Panel discus­
sion, including Judge Stephen Reinhardt 
(9th Cir.)). 71 Judicature 116 (1987). 

Federal Sentencing Guidelines Manual. 
West Publishing Co., 1988. 

Fitzpatrick, Collins T. "Misconduct and 
Disability of Federal Judges: The Unre-

nized the desirability of such a capa­
bility .... Given the present shortage 
of resources, and the expectation that 
resource constraints will continue, es­
tablishment of a strong planning ca­
pability is essential if the Administra­
tive Office is to continue to provide 
adequate service to the Judiciary," 
Director Mecham said. 

Recruitment to fill the position of 
Assistant Director for Planning and 
Evaluation will commence immedi­
ately, Mr. Mecham said. Pending the 
selection of a permanent director of 
the office, Clarence "Pete" Lee will 
serve as Acting Assistant Director for 
Planning and Evaluation and will 
lead a task force to implement the 
reorganization. (For position an­
nouncement describing application 
procedure, see page 5). • 

ported Informal Responses ." 71 Judicature 
282 (1988). 

In Memoriam: Wade H. McCree, Jr. 32 
Law Quadrangle Notes no. 1, at 3 (Fall1987). 

Kaufman, Irving R. "Electoral Integrity 
vs. Free Speech." The New York Times, Mar. 
7, 1988, at A19. 

Mikva,AbnerJ. "A ReplytoJudgeStarr's 
Observations." 1987 Duke L.]. 380 (see infra 
under Starr). 

Miner, Roger J. "The Tensions of a Dual 
Court System and Some Prescriptions for 
Relief." 51 Albany L. Rev. 151 (1987). 

Moynihan, Cornelius J., Jr. "Making 
Greater Use of Federal Magistrate Civil 
Jurisdiction." 35 Federal Bar News & ]. 35 
(1988) . 

Ripple, Kenneth F. "On Becoming a 
Judge." 34 Federal Bar News & ]. 380 (1987). 

Rotunda, Ronald D. "Remembering 
Judge Walter R. Mansfield." 53 Brooklyn L. 
Rev. 271 (1987). 

Starr, Kenneth W. "Observations About 
the Use of Legislative History." 1987 Duke 
L.]. 371 (see supra under Mikva). 

Weis, Joseph F., Jr., and Gordon Ber­
mant. "Automation i 1 t!:l.e Federal Courts: 
Progress, Prospects and Problems." 26 
Judges']. no. 4, at 14 (Fall1987) . 

Zimmer, Markus B. "Promoting Team 
Management in Federal Trial Courts." 71 
Judicature 215 (1988) . 
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LEGISLATION, from page 7 

Convention and the implementing leg­
islation leave custody decisions con­
cerning abducted children to local 
courts and authorities, while provid­
ing a mechanism for the child's prompt 
return to the country of the child's 
habitual residence. 

• Rep. Rodino introduced H.R. 4243, 
to implement the International Con­
vention on the Prevention and Punish­
ment of Genocide. 

• Rep. Kastenmeier introduced H.R. 
4238, to authorize appropriations for 
carrying out the activities of the State 
Justice Institute for FY 1989, 1990, and 
1991, with authorization levels of $15 
million, $15 million, and $20 million, 
respectively. He noted that the 
Institute's program guideline for both 
FY1987 and 1988 designated projects 
that would "improve the administra­
tion of justice in the State courts and at 
the same time ... reduce the work 
burdens of the Federal courts" as being 

of "special interest" to the Institute. The 
guideline cited the following areas as 
particularly suited for such projects: 
state court civil cases where a party is 
also subject to a federal bankruptcy 
proceeding; the adjudication of federal 
law questions by state courts; and bet­
ter allocation of judicial burdens be­
tween state and federal courts. Rep. 
Kastenmeier noted that the Institute, in 
its first round of FY1987 funding, 
funded a number of projects that 
should be of "substantial value to the 
Federal courts," and that many of the 
proposals in its final FY1987 funding 
round also seek to conduct research or 
demonstration projects in state courts 
that would benefit the federal courts, 

• The House passed the Federal 
Employee Leave Transfer Act, H.R. 
3757, a bill that would permit federal 
employees to donate annual leave to 
co-workers who face a prolonged ab­
sence from work due to a personal 
emergency. • 
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LOCAL RULES, from page 2 
port. The period between plea or ver­
dict and sentencing varies from no 
more than 60 days in some districts to 
no less than 90 days in one district. 
Almost all of the rules authorize the 
judge to modify the time period for 
good cause. 

Rulesdifferin the various procedures 
they establish for the form and manner 
of filing objections to the presentence 
report; in setting out a standard of 
proof; in the disposition to be made of 
the presentence report after sentencing 
or if an appeal is taken; and on other 
matters. 

The legislation authorizing and giv­
ing effect to the Sentencing Guidelines 
significantly expands the grounds for 
appellate review of criminal sentences. 
A future Third Branch article will dis­
cuss rules, orders, and procedures 
adopted by the courts of appeals for 
handling appeals from guideline sen­
tences. • 
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THE THIRDsRANcH~:h~~g~!l 
Congress Weighs Impeachment Study Bill, 
Bankruptcy Judges' and Magistrates' Benefits 

The following measures before 
Congress are of interest to the judici­
ary. 

• Rep. Robert Kastenmeier (D-Wis.) 
introduced H.R. 4393, the Judicial 
Discipline and Impeachment Reform 
Act of 1988, a bill to amend provi­
sions of 28 U.S.C. relating to judicial 
discipline. The bill would establish a 
13-member commission to study for 
one year the constitutional issues 
involved in the impeachment of an 
Article III judge and then to report on 
whether changes are needed. (A joint 
resolution introduced in the House in 
1987, H.R.J. Res. 364 (see The Third 
Branch, November 1987, at 3) pro­
poses amending the Constitution to 
permit bodies in the judicial branch to 
emove judges for cause.) 

• H.R. 4340, providing enhanced re-

tirement and survivors' benefits for 
bankruptcy judges and magistrates 
(see The Third Branch, May 1988, at 3), 
was reported by the House Judiciary 
Committee. 

• H.R. 3971, establishing procedures 
to implement the 1980 Hague Con­
vention on the Civil Aspects of Inter­
national Child Abduction, was signed 
by the President on Apr. 19 as Pub. L. 
100-300. 

• S. 952, a bill giving the Supreme 
Court greater discretion in deciding 
what cases it will review, was re­
ported by the House Judiciary Com­
mittee. 

• The House Judiciary Committee's 
Subcommittee on Courts, Civil Liber­
ties, and the Administration of Jus­
tice, chaired by Rep. Kastenmeier, 

See LEGISLATION, p. 2 

Center Prepares Additional Materials for 
Guideline Training of Court Personnel, Bar 

The Federal Judicial Center is de­
veloping additional resources for use 
in guideline sentencing training in the 
district courts. These include video 
programs depicting a presentence 
report conference between a proba­
tion officer and counsel and the sub­
sequent sentencing hearing in the 
same fictitious case. A set of these 
video programs and related written 
material was shipped in mid-April to 
each district court, in care of the pro­
bation office. 

In cooperation with the Defender 
Services Division of the Administra­
tive Office, the Federal Judicial Cen­
ter is also producing a training pack­
age especially for defense attorneys 
that district courts may use in spon-
oring seminars for panel attorneys 

and other members of the defense bar 
in their districts. AO Director L. 
Ralph Mecham recently provided 

chief judges more information about 
the dissemination of this package, 
which consists of four video pro­
grams, written materials, and sugges­
tions for the materials' use. The video 
programs cover Statutory Changes, 
Basic Guidelines Application and 
Departures, Multiple Counts and 
Criminal History, and Appeals. 

The Judicial Conference of the 
United States adopted a resolution on 
Mar. 15, 1988 that encourages district 
courts to "continue their guideline 
training efforts and to sponsor pro­
grams that will also educate the bar, 
whose knowledge of sentencing 
guideline procedures is essential to 
effective implementation." About 
5,000 judges, probation officers, other 
court personnel, and members of the 
bar participated in over 200 in-district 
guideline orientation programs from 
October 1987 through March 1988. • 

Judge Richard J. 
Daronco Slain at 
Home in New York 

Judge Richard J. Daronco 
(S.D.N.Y.) was fatally shot at his 
home in Pelham, New York, on May 
21. Immediately after the slaying, the 
killer, the father of a litigant in a case 
that had been before Judge Daronco, 
committed suicide. 

Judge Daronco's death marked the 
second time this century that a fed-

Don Hogan Olarles/NYf PICfURES 

eral judge has been assassinated. Dis­
trict Judge John H . Wood, Jr., 
(W.D.Tex.) was slain in May of 1979. 

Judge Daronco, nominated by 
President Reagan Jan. 2, 1987, took 
his seat on the bench June 8, 1987. 
Prior to becoming a federal judge, he 
served in the state judiciary of New 
York-from 1971 to 1974 as a family 
court judge, and from 1974 to 1979 as 
a county judge on the Westchester 
County Court. From 1979 he was a 
Supreme Court Justice for the Ninth 
Judicial District of New York. 

Judge Daronco was born in New 
York City in 1931 and graduated 
from Providence College and Albany 
Law School. He served in the U.S. 
Army, and then was engaged in the 
practice of law in White Plains, N.Y. 
from 1958 until 1971. 

Judge Daronco is survived by his 
wife, Joan O'Rourke Daronco, and 
five children. • 
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continued markup of H.R. 3152, the 
Court Reform and Access to Justice 
Act of 1987 (see The Third Branch, 
October 1987, at 1). The bill includes 
numerous features that have been 
proposed by the Judicial Conference 
in the past. Among the bill's features 
are court-annexed arbitration provi­
sions, pay raises for circuit execu­
tives, elimination of the Board of 
Certification for Circuit Executives, a 
number of proposals affecting jury 
selection, provision for the establish­
ment of a foundation that could ac­
cept gifts on behalf of the Federal 
Judicial Center, and other amend­
ments relating to the FJC. The sub­
committee approved an amendment 
by Rep. Benjamin L. Cardin (D-Md.) 
that would eliminate federal diversity 
jurisdiction. This amendment re­
placed a provision in the bill that 
would have raised the jurisdictional 
amount in diversity cases from the 
present $10,000 to $50,000. 

• The Criminal Justice Subcommit­
tee of the House Judiciary Committee 
held hearings regarding the impeach­
ment resolution in the matter of 
Judge Alcee L. Hastings (S.D. Fla.) 
(see The Third Branch, November 
1987, at 9). 

• Rep. Lynn M. Martin (R-Ill.) intro­
duced H.R. 4576, to amend title VII of 
the Civil Rights Act of 1964 to pro­
hibit in the legislative or judicial 
branches of the federal government 
employment discrimination based on 
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LENDAR 
June 2-3 Judicial Conference Commit­

tee on the Administration of the Bank­
ruptcy System 

June 3 Judicial Conference Committee 
on lntercircuit Assignments 

June 6-10 Financial Investigations: 
Training-for-Trainers 

June 6-12 Fordham Graduate Program 
for Probation Officers 

June 7-8 Judicial Conference Commit­
tee on Judicial Resources 

June 12-25 National Criminal Defense 
College Trial Practice Institute, Session I 

June 13-14 Judicial Conference Com­
mittee on Space and Facilities 

June B-15 Workshop for Clerks of 
District Courts 

June 13--17 Seminar for Pretrial Chiefs 
and Supervisors 

June 15-17 Judicial <;:onference Com­
mittee on Defender Services 

June 16 Seminar for Sr. Staff Attorneys 

race, color, religion, sex, handicap, 
national origin, or age. The bill would 
establish an employment review 
board composed of senior federal 
judges, which would have authority 
to adjudicate claims regarding such 
discrimination. 

• Sen. Pete Wilson (R-Cal.) intro­
duced S. 2251, a bill to provide the 
death penalty for the killing of any 
federal, state, or local law enforce­
ment officer or corrections officer 
involved in drug law enforcement. 

• Rep. Thomas J. Manton (D-N.Y.) 
introduced H .R. 4278, to amend the 
Controlled Substances Act to provide 
for the imposition of the death pen­
alty for the intentional killing of a law 
enforcement officer and for certain 
continuing criminal enterprise drug 
offenses. The bill would provide the 
death penalty for the murderer of a 
law enforcement officer and for the 
"drug kingpin" who orders the kill­
ing of any individual. Sen. Alphonse 
M. D' Amato (R-N.Y.) introduced a 
companion measure, S. 2206. 

• Rep. Don Sundquist (R-Tenn.) in­
troduced H.R. 4289, to amend title 18 
to provide penalties for knowingly 

June 19-24 Orientation Seminar fm 
Newly Appointed Bankruptcy Judges, 
Section II 

June 20-21 Judicial Conference Com­
mittee on the Administration of the 
Magistrates System 

June 20-23 Video Orientation Seminar 
for Newly Appointed District Judges 

June 22-24 Judicial Conference Com­
mittee on Criminal Law and Probation 
Administration 

June 22-24 Seminar for Magistrates of 
the Sixth, Seventh, and Eighth Circuits 

June 23 Judicial Conference Commit­
tee on the Judicial Branch 

June 27-28 Judicial Conference Com­
mittee on Court Security 

June 27-28 Judicial Conference Com­
mittee on Federal-State Jurisdiction 

June 27-29 Judicial Conference Com­
mittee on Judicial Improvements 

June 27-29 Training Coordinators for 
Fourth and Tenth Circuits 

June 30-July 2 Fourth Circuit Judicial 
Conference 

engaging in conduct that is likely to 
transmit AIDS. 

• The Senate Judiciary Committee's 
Subcommittee on Courts and Admin­
istrative Practice held hearings on S. 
1961, to establish a uniform system of 
procedures to facilitate the collection 
of debts owed to the United States. 

• The Senate Committee on Veter­
ans Affairs held hearings on S. 11, the 
Veterans Administration Procedure 
and Judicial Review Act, introduced 
by Sen. Alan Cranston (D-Cal.). The 
bill would authorize judicial review 
of certain financial decisions of the 
Administrator of Veterans' Affairs 
and provide for the payment of rea­
sonable attorneys' fees in Veterans 
Administration cases. The Committee 
also held hearings on S. 2292, intro­
duced by Sen. Frank H. Murkowski 
(R-Alaska), which would provide for 
judicial review of rulemaking by the 
Veterans' Administration and would 
allow attorneys' fees. 

Judges Stephen S. Breyer (1st Cir.) 
and Morris S. Arnold (W.D. Ark.) 
testified at the hearing on behalf of 

See LEGISLATION, page 6 
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Summary Jury Trial 
Requirement Upheld by 
E.D. Kentucky 

The district court has the power 
under a local rule to order parties to 
participate in nonbinding summary 
jury trials, the Eastern District of 
Kentucky has held. Williams v. Hall, 
No. 84-149 (E.D. Ky. Apr. 5, 1988). 
The decision is contrary to the recent 
opinion of the Seventh Circuit in 
Strandell v. jackson County, 838 F.2d 
884 (7th Cir. 1988) (see The Third 
Branch, March 1988, at 3). 

The plaintiffs in Williams claimed 
that the defendant company had dis­
charged them due to their unwilling­
ness to cooperate in schemes that 
amounted to the bribery of foreign 
officials. The case was set for a six­
week trial. Over the plaintiffs' objec­
tion, the court ordered a five-day 
summary jury trial under local rule 
23 of the Joint Local Rules for the U.S. 
District Courts of the Eastern and 
Western Districts of Kentucky. That 
rule provides that "[a] judge may, in 
his discretion, set any civil case for 
summary jury trial or other alterna­
tive method of dispute resolution." 
After the Seventh Circuit's decision in 
Strandell, the Williams plaintiffs 
moved for reconsideration of the 
order setting their case for summary 
jury trial. 

The court found that the local rule 
was intended to authorize mandatory 
summary jury trial. Fed. R. Civ. P. 83 
authorizes district courts to adopt 
local rules consistent with the federal 
rules. The Supreme Court has upheld 
the validity of local rules that are not 
outcome-determinative, the court 
noted. Thus, case law has upheld the 
validity of local rules requiring man­
datory arbitration, and even of a local 
rule requiring mandatory mediation 
and providing for sanctions in the 
event a party did not better its posi­
tion at trial by 10 percent over the 
evaluation set by the mediators. "A 
See SUMMARY JURY, page 8 
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Senate Judiciary Committee Approves Bill 
Banning Weapons in Federal Courthouses 
15,000 Illegal Weapons Found at Federal Courts' Doors in '87 

The Senate Judiciary Committee 
recently approved legislation pro­
posed by the U.S. Marshals Service 
that would prohibit the possession of 
firearms and other dangerous weap­
ons in federal courthouses. The meas­
ure was included by the committee as 
a part of S. 2180, the Undetectable 
Firearms Act of 1988. 

Stanley E. Morris, Director of the 
U.S. Marshals Service, said that the 
legislation was proposed to help 
"combat a disturbing trend" in the 
number of dangerous weapons dis­
covered by court security officers at 

lating that regulation is only 30 days' 
incarceration and a $50 fine. For an 
appropriate criminal sanction to ap­
ply given "the absence of meaningful 
federal law," Mr. Morris said, per­
sons attempting to carry weapons 
into federal courtooms must be ar­
rested and charged under state law. 
"This resort to state law makes for a 
lack of uniformity among the 94 fed­
eral judicial districts which the Mar­
shals serve, both in terms of the pro­
cedures our personnel must follow 
upon detecting a weapon and the 
certainty and severity of punishment 

"These figures are especially ominous in light of the 
increasing frequency of highly sensitive federal trials 
involving major drug traffickers, terrorists, and other 
extremely dangerous criminals." 

Stanley E. Morris, Director, U.S. Marshals Service 

courthouse entrances. Last year 
alone, Marshals Service court security 
officers prevented more than 75,000 
weapons-over 15,000 of which were 
illegally possessed-from being car­
ried into federal courtrooms, accord­
ing to Mr. Morris. "These .figures are 
especially ominous in light of the in­
creasing frequency of highly sensitive 
federal trials involving major drug 
traffickers, terrorists, and other ex­
tremely dangerous criminals," Mr. 
Morris said. 

There is currently no federal crimi­
nal statute that specifically prohibits 
the possession of a dangerous 
weapon in a federal courthouse. The 
only federal law relating to the sub­
ject is a General Services Administra­
tion regulation that prohibits the pos­
session of weapons on federal prop­
erty. The maximum penalty for vio-

for offenders," Mr. Morris said. 
S. 2180 would make the carrying or 

attempted carrying of a firearm or 
other dangerous weapon, such as a 
bomb or long-bladed knife, into a 
federal courthouse punishable by up 
to one year in jail and a $100,000 fine. 
Possessing, or attempting to possess, 
such a weapon in the courtroom itself 
or in offices or areas that provide ad­
ministrative or operational support 
for the court-including the judge's 
chambers, clerk's office, and U.S. 
Attorney's and Marshal's offices­
would be a felony punishable by im­
prisonment for up to two years and a 
fine of up to $250,000. Possession of a 
firearm or other dangerous weapon 
in a courthouse with intent to use the 
weapon to commit a crime would be 
punishable by up to five years' im­
prisonment and a felony-level fine. • 

June 1988 
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N OTEWORTHY 
Seventh Circuit holds that judge need 

not recuse himself because of son's rep­
resentation of party in unrelated matter. 
The Seventh Circuit has held that a dis­
trict judge properly refused to recuse 
himself in a case where the judge's son, a 
lawyer, had represented the petitioners' 
insured for about a month on an unre­
lated matter. In re National Union Fire Ins. 
Co. of Pittsburgh, 839 F.2d 1226 (7th Cir. 
1988). After the judge refused to recuse 
himself, counsel for insurers filed a peti­
tion for a writ of mandamus, seeking his 
removal on the ground that his "imparti­
ality might reasonably be questioned" 
under 28 U.S.C. § 455(a). The judge's son 
had been hired by the petitioners' in­
sured, a bank, to represent it in a transac­
tion other than the matter before the 
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judge. The Seventh Circuit noted that the 
judge's son had recently represented 
another bank in a similar transaction and 
had been hired to avoid the time and 
expense of educating the bank's regular 
counsel about the "unusual" type of 
transaction involved, the son's firm had 
not been hired at a greater rate than it 
usually charged, and the son's engage­
ment did not create a likelihood of his 
doing significant future work for the 
client. The Seventh Circuit held that the 
engagement of the judge's son on a single 
matter "is not similar in quality or quan­
tity to the sort of disqualifying interests 
listed in § 455(b), and therefore does not 
call for di squalification under § 455(a)." 

Tenth Circuit offers "Dial-a-Ruling" 
service. Tape recordings of recent rulings 
of the Tenth Circuit and a brief explana­
tion of the legal reasoning of the decisions 
can be heard by telephone in Denver. 
Two phone answering machines are used, 
each with a seven-minute capacity, ac­
cording to Clerk of Court Robert 
Hoecker. The judge who writes the ruling 
prepares the telephone synopsis, which is 
kept on the tape for seven days. Lawyers 
and news reporters use the service in­
stead of trying to speak with an individ­
ual in the clerk's office. The service is 
believed to be the only one of its kind in 
the federal system. 

District court authorizes plaintiff 
newspaper to seek costs and fee from 
defendant state judge. A U.S. district 
court in New York has held that a county 
judge's action in closing pretrial proceed­
ings in a criminal case violated the 
public's qualified right of access to the 
courts and has permitted the plaintiff to 
recover costs from the judge. Johnson 
Newspaper Corp. v. Morton, No. CIV-85-
1168E (W.D.N.Y. Mar. 3, 1988). A county 
judge in New York, concerned about the 
possible prejudicial effect of pretrial pub­
licity, ordered pretrial proceedings in a 
criminal case closed to the public and the 
press. Plaintiff newspaper brought sui t in 
federal district court under 42 U.S.C. § 
1983, claiming that the judge's action had 
deprived the newspaper of its First and 
Fourteenth Amendment rights. It sought 
a declaration that the order violated its 
right of access to the courts. It also sought 
prospective relief directing the judge, 
when considering future motions for clo­
sure of hearings, to refrain from ordering 
closure unless such a step is necessary, is 
the least restrictive available remedy, and 

there exists no other reasonably available 
venue in the state where a fair trial could 
be conducted. The defendant judge in 
recognition of the holding in Pulliam v. 
Allen, 466 U.S. 522 (1984), did not claim 
judicial immunity, but did rai se Eleventh 
Amendment, mootness, and abstention 
arguments. The district court held that the 
action for prospective relief was not pre­
cluded by the Eleventh Amendment, that 
the issue was not moot because it was 
capable of evading repetition yet would 
likely evade review in the future, and that 
abstention was not appropriate. 

The district court further found that the 
judge's order closing the hearing to the 
press had violated the public's qualified 
constitutional standards, relying in part 
on Press-Enterprise Co. v. Superior Court of 
Cal. ("Press-Enterprise II"), 106 S. Ct. 2735 
(1986), whose decision postdated the 
county judge's ruling that was at issue. 

The district court granted the plaintiff's 
motion for summary judgment declaring 
the judge's action unconstitutional, but 
did not issue a permanent injunction, say­
ing that to do so would be "intrusive and 
unworkable." The district court's order 
permits the plaintiff to apply for fees anc' 
costs under 42 U.S.C. § 1988 and to re­
cover them from the defendant judge. 

Three bills pending in the Senate, S. 
1512, S. 1515, and S. 1482, address the 
issue of judicial immunity in the wake of 
Pulliam v. Allen. A Senate Judiciary 
Committee subcommittee held a hearing 
on the bills recently (see The Third Branch, 
April 1988, at 7). 

Ninth Circuit Historical Society 
launches new journal. The Ninth Judicial 
Circuit Historical Society has published 
the first issue of Western Legal History. 
The journal, to be issued twice yearly, 
will contain illustrated articles, annotated 
reviews of historical documents, book 
reviews and notices, and other informa­
tion relating to all aspects of the history of 
law in the American West. The Society 
has more than 1,500 members, including 
individuals, universities, law schools, law 
firms, and libraries. The Society occasion­
ally publishes books, produces exhibits, 
collects oral histories, and in other ways 
preserves the West's legal history. In 1987 
it gathered the oral histories of a number 
of eminent lawyers and judges, and will 
publish in book form an edited collectior 
of excerpts from some of the interviews. 
It is also working on a guide to lega l 

See NOTEWORTHY, page 7 



Court Technology Conference Co-sponsored by AO, 
FJC, and Other Organizations Held in Denver 

The Second National Conference 
on Court Technology, co-sponsored 
by the National Center for State 
Courts and its Institute for Court 
Management, the FJC, the AO, and 
more than 20 other organizations, 
was held in Denver, Colorado, Apr. 
25-27. Almost 1,500 persons attended 
the conference, including nearly 100 
persons from the federal courts. Over 
55 different sessions were conducted 
during the conference on topics rang­
ing from desktop publishing to litiga­
tion support, video arraignments, 
optical disk storage of court records, 
and court security. Among the topics 
that received the most attention were 
alternative records storage strategies, 
public access to court information, 
and successful approaches to design­
ing, funding, and acquiring auto­
mated court management systems at 
the local level. 

Of particular interest was a session 
entitled "Ten Technology Solutions 
for Judges," which was conducted by 
Judges David L. Phares (Maricopa 
Cty., Ariz.) and R. Ryan Reinhold 
(Navaho Cty., Ariz.). In this session 
attendees learned about opportunities 
for judges to use automation in cham­
bers to improve the quality of their 

work product and to manage their 
workload better. During the second 
half of the session attendees were 
paired to work directly on personal 
computers using software that the 
presenters had identified as being 
very useful to judges. At the end of 
the session the attendees were given 
copies of all of the software used 
during the session to take home with 
them and use in their courts. 

John Greacen, Clerk of the U.S. 
Court of Appeals for the Fourth Cir­
cuit, made a presentation at two ses­
sions entitled Federal Automated Case 
Management Software: Is There Any­
thing Here for State and Local Courts? 
He reviewed the development and 
the far-reaching capabilities of the 
electronic docketing system used in 
many federal courts and planned for 
national expansion in the next few 
years. The federal software and docu­
mentation is in the public domain, he 
noted, and available at a nominal cost 
to state and local courts that might 
want to implement it. Although no 
federal support could be provided to 
any recipient court, Mr. Greacen rec­
ommended strongly that courts con­
sidering the development and im-

See TECHNOLOGY, page 8 

Applications for 1989-1990 Judicial Fellows Program In vited 

The Judicial Fellows Commission invites applications for the 1989-90 Judicial 
Fellows Program. The program seeks to attract and select outstanding individuals 
from a variety of disciplinary backgrounds who have an interest in judicial ad­
ministration and who show promise of making a contribution to the judiciary. 

Two fellows will be chosen to spend a year, beginning in September 1989, at the 
Supreme Court of the United States or the Federal Judicial Center. Candidates 
should be familiar with the federal judicial system, have at least one postgraduate 
degree, and two or more years of successful professional experience. Fellowship 
stipends are based on salaries for comparable government work and on salary 
histories of the fellows but will not exceed the GS 15, step 3 level (presently 
$58,567). 

The Judicial Fellows program was established in 1972 and is patterned after the 
White House and Congressional Fellowships. 

Information about the program and on application procedures is available from 
Noel J. Augustyn, Executive Director, or Vanessa Yarnall, Associate Director, 
Judicial Fellows Program, Supreme Court of the United States, Washington, D.C. 
20543. (202) 479-3374. Applications should be submitted by Nov. 15, 1988. 
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Administrative Office 
Releases Data on 
Courts' 1987 Workload 

The Administrative Office has 
released Federal Judicial Workload Sta­
tistics December 1987, a report contain­
ing a statistical summary of the busi­
ness of the courts for the twelve­
month period ending Dec. 31, 1987. 

During 1987, filings and termina­
tions reached record high levels in the 
12 regional courts of appeals. Total 
annual filings rose 3 percent, to 
35,700 appeals, up from 34,753 ap­
peals in 1986. Most of the increase 
occurred in federal and state prisoner 
petitions, which combined increased 
by more than 1,100 cases. The num­
ber of dispositions increased by 4 
percent, from 33,936 appeals in 1986 
to 35,276 in 1987. This growth in dis­
positions reflects increases both in 
terminations on the merits after sub­
mission on briefs (up 11 percent) and 
in procedural terminations by staff 
(up 7 percent). For the past two years, 
merit dispositions after submission 
on briefs have grown steadily and 
each year comprised a larger portion 
of the overall termination workload 
in the regional courts of appeals. Due 
to the large number of terminations, 
the overall pending caseload grew 
less than 2 percent, to 26,894 appeals. 
The increase for cases pending in 
1987 represents the lowest numerical 
and percentage growth in the re­
gional courts since 1982. 

During 1987, a total of 233,292 civil 
cases were filed in the district courts, 
a 4 percent decrease from the 1986 
filings. The largest decrease in civil 
filings occurred in VA cases, which 
dropped from 24,516 to 17,122. Fil­
ings in Social Security disability in­
surance cases increased from 8,542 to 
11,275 and prisoner civil rights peti­
tions from 22,553 to 24,082. Social 
Security supplemental security in­
come case filings rose from 2,155 to 
2,935 and ERISA filings from 5,777 to 
6,468. • 

June 1988 
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the Judicial Conference of the United 
States. Judge Breyer is the Judicial 
Conference's representative to the 
Administrative Conference of the 
United States. Judge Arnold is a 
member of the Committee on Fed­
eral-State Jurisdiction of the Judicial 
Conference. The Judicial Conference 
opposes judicial branch review of 
veterans' claims for benefits as con­
tained in S. 11. If Congress deems 
review of veterans' claims to be abso­
lutely necessary, the judges sug­
gested, such review should remain 
with the Board of Veterans Appeals 
or be conferred upon a new Article I 
executive branch court. "Judicial re­
view should be limited to the review 
of constitutional issues and statutory 
interpretations, as is contemplated in 
S. 2292. Appellate-type review could 
be had either in the district court on 
the limited basis of reviewing the 
record, as is done in Social Security 
cases, or in the court of appeals, as 
contained in S. 2292. The Judicial 
Conference will oppose any provi­
sions requiring judicial review of any 
factual determination of the Veterans 
Administration," Judge Arnold testi­
fied. 

• An amended version of S. 1934, a 
bill authorizing the construction of a 
building for federal judicial agencies 
and retired Supreme Court justices, 
was reported by the Senate Commit­
tee on Environment and Public 
Works. The amended version, intro­
duced by Sen. Daniel Patrick 
Moynihan (D-N.Y.) would limit the 
height of the building to 80 feet, 
rather than the 94 feet previously 
proposed. The amended version 
would also specify that space not 
used as judiciary offices must be 
rented to other government (~gencies 
rather than to private tenants. 

• Rep. Joseph J. DioGuardi (R-N.Y.) 
introduced H.R. 4406, a bill to amend 
18 U.S.C. to provide for mandatory 
random drug testing of federal proba­
tioners. 

• Rep. Jim Olin (D-Va.) introduced 
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on Public Right." 10 University of Arkansas 
at Little Rock L.J. 317 (1987-88). 

Galligan, Thomas C., Jr. "Article III and 
the 'Related to' Bankruptcy Jurisdiction: 
A Case Study in Protective Jurisdiction." 
11 University of Puget Sound L. Rev. 1 
(1987). 

Goldberg, Arthur J. "Death and the 
Supreme Court." 15 Hastings Constitu­
tional L.Q. 1 (1987). 

Goldstein, Steven M. "Application of 
Res Judicata Principles to Successive Fed­
eral Habeas Corpus Petitions in Capital 
Cases: The Search for an Equitable Ap­
proach." 21 U.C. Davis L. Rev. 45 (1987). 

Logan, David A. "Judicial Federalism 
in the Court of History." 66 Oregon L. Rev. 
454 (1988). 

Lubet, Steven. "Regulation of Judges' 
Business and Financial Activities." 37 

H.R. 4464, a bill to amend the Federal 
Rules of Civil Procedure with respect 
to sanctions for the violation of rule 
11. The bill would amend the last 
sentence of rule 11 to read: "For a 
wilful violation of this rule, an attor­
ney may be subjected to appropriate 
disciplinary action." The amendment 
would restore language that was in 
the rule prior to its 1983 amendment. 
The bill "will allow judges to impose 
sanctions at their discretion but no 
longer requires them to impose sane-

Emory L.J. 1 (1988). 
Maatman, Gerald L., Jr,. and Gigi Ann 

Gilbert. "Summary Jury Trial: The Long 
& Short of It." CBA Record, April 1988, at 
18. 

MacCoun, Robert J. Getting Inside the 
Black Box: Toward a Better Understanding of 
Civil Jury Behavior. Rand Corp., 1987. 

McFeeley, Neil D. "En Bane Proceed­
ings in the United States Courts of Ap­
peals." 24 Idaho L. Rev. 255 (1987-88). 

Re, Edward D. "The Presumption of 
Judicial Review in International Trade 
Disputes." 10 Boston College International 
and Comparative L. Rev. 173 (1987). 

Redlich, Norman. "In Memoriam: 
Judge Edward Weinfeld." 62 New York 
University L. Rev. 927 (1987). 

Ross, William G. "The Questioning of 
Supreme Court Nominees at Senate Con­
firmation Hearings: Proposals for Accom­
modating the Needs of the Senate and 
Ameliorating the Fears of the Nominees." 
62 Tulane L. Rev. 109 (1987). 

Sanctions: Rule 11 and Other Powers, 
Second Edition . ABA Section of Litigation, 
1988. 

Schwarzer, William W. "Rule 11 Revis­
ited." 101 Harvard L. Rev. 1013 (1988). 

Smith, Christopher E. "Who Are the 
U.S. Magistrates?" 71 Judicature 143 
(1987). 

Strauss, Peter L. "One Hundred Fifty 
Cases per Year: Some Implications of the 
Supreme Court's Limited Resources for 
Judicial Review of Agency Action." 87 
Columbia L. Rev. 1093 (1987) . 

Wald, Patricia M. "Life on the District 
of Columbia Circuit: Literally and Figura­
tively Halfway Between the Capitol and 
the White House." 72 Minnesota L. Rev. 1 
(1987). 

Western Legal History. Winter /Spring 
1988. Ninth Judicial Circuit Historical 

tions," Rep. Olin said. In his view, the 
current rule 11 "has not had the de­
sired effect" of limiting the number of 
frivolous lawsuits, but has "added to 
the problem, adding new cases to the 
judges' dockets" in the form of litiga­
tion over rule 11. 

• The House Foreign Affairs Sub­
committee on Human Rights ap­
proved H.R. 1417, a bill that woulc' 
permit torture victims who live in the 
United States to bring civil suits 
against their torturers. • 



Bankruptcy court clerks George B. Cauthen (D.S.C.) and Beth A . Dick (N.D. Ohio) 
discuss the development of a long-range training plan for bankruptcy court personnel at 
a recent meeting of the Bankruptcy Education and Training Committee. 
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history resources to aid researchers. The 
Board of the Society is chaired by Chief 
Judge James R. Browning (9th Cir.). For 
further information, contact Chet Orloff, 
Director, Ninth Judicial Circuit Historical 
)ociety, P.O. Box 2558, Pasadena, CA 
91102-2558 tel. (818) 405-7059). 

Presentence report released to third 
party where presumption of confidenti­
ality overcome. A defendant's privacy 
interest in presentence report does not 
survive his death, and third-party peti­
tioners overcame the presumption of 
confidentiality and were entitled to the 
release of such a report, the Ninth Circuit 
recently held. U.S. v. Schlette, No. 87-1106 
(9th Cir. Mar. 31, 1988). Schlette, while on 
probation, killed the state district attorney 
who had successfully prosecuted him 
many years before, then committed sui­
cide. The estate of the murder victim and 
a newspaper applied to the district court 
for release of Schlette's presentence inves­
tigation report. The government opposed 
disclosure on the grounds of confidential­
ity. The district court denied disclosure 
under both FOIA and Fed. R. Crim. P. 
32(c). The estate and the newspaper 
sought a writ of mandamus ordering the 
district court to release the report. 

The Ninth Circuit noted the strong 
presumption in favor of confidentiality 
and also noted that no reported cases had 
ound disclosure of such a report to a 

rhird party necessary to serve the ends of 
justice. The court discussed a Federal Ju­
dicial Center study of rule 32(c) that led to 
a 1983 amendment of the rule to further 

increase disclosure of reports to defen­
dants. The court noted that while privacy 
concerns may militate against disclosure 
in a given case, when the defendant is 
dead this ground for nondisclosure is 
foreclosed, as privacy interests do not 
survive death. The newspaper argued 
that both the First Amendment and the 
public interest supported disclosure. 
Without reaching the First Amendment 
argument, the court held that the com­
mon-law right of access to judicial rec­
ords was sufficient to warrant disclosure 
here, where no legitimate reason for pre­
serving secrecy had been articulated by 
the district court or by the government. 

The estate argued that it required access 
to the presentence report and related 
documents so that it could determine 
whether it had a cause of action for neg­
ligence based upon the probation 
service's failure to warn the former prose­
cutor of the threat posed to him by 
Schlette. "We express no opinion on 
whether the estate may state a claim 
based upon this theory," the court wrote, 
but since "the requested documents are 
relevant to a contemplated claim and . .. 
the information ... in them cannot be ob­
tained elsewhere," the estate had made a 
sufficient showing of need for disclosure 
of the presentence report, and the psychi­
atric and postsentence probation reports. 
The Ninth Circuit remanded the case to 
the district court to redact information 
from the documents, "consistent with 
this opinion, which the district court de­
termines is the kind of information . 
which should remain confidential." • 
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RSONNEL 
CIRCUIT JUDGES 
Nomination 
Pamela A. Rymer, 9th Cir., Apr. 26 

Confirmations 
Emmett R. Cox, 11th Cir., Apr. 15 
David M. Ebel, lOth Cir., Apr. 19 

Elevation 
Albert J. Engel, Chief Judge, 6th Cir., 

Apr. 1 

Nomination Withdrawn 
David C. Treen, 5th Cir., May 10 

DISTRICT JUDGES 
Nominations 
Norwood C. Tilley, Jr., M.D.N.C., Apr. 26 
Charles R. Butler, Jr., S.D. Ala., Apr. 28 
Fern M. Smith, N.D. Cal., May 9 
Jan E. DuBois, E.D. Pa., May 10 

Confirmations 
Jack T. Camp, Jr., N.D. Ga., Apr. 19 
Bernard A. Friedman, E.D. Mich., Apr. 19 
Emilio M. Garza, W.O. Tex., Apr. 19 
Lowell A. Reed, E.D. Pa., Apr. 19 
Kimba M. Wood, S.D.N.Y., Apr. 19 
Thomas S. Zilly, W.O. Wash., Apr. 19 

Appointment 
Stephen M. Reasoner, E.D. Ark., Apr. 9 

Deaths 
Burnita Shelton Matthews, D.D.C., Apr. 

25 
Robert Van Pelt, D. Neb., Apr. 27 
Caleb R. Layton, D. Del., May 6 
Richard J. Daronco, S.D.N.Y., May 21 

BANKRUPTCY JUDGES 
Appointments 
Leslie J. Tchaikovsky, N.D. Cal., Apr. 14 
Lynne Riddle, C.D. Cal., Apr. 15 
Vincent P. Zurzolo, C.D. Cal., Apr. 18 
Louis M. Phillips, D. La., May 2 

Elevation 
Ray Reynolds Graves, Chief Judge, E.D. 

Mich., Apr. 14 

MAGISTRATES (FULL-TIME) 
Appointments 
William G. Hussmann, Jr., S.D. Ind., 

Apr. 4 
Kenneth R. Fisher, W.D.N.Y., Apr. 20 
Paul Taylor, W.D.N.C., Apr. 29 
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summary jury trial is far less intru­
sive ... than the local rules upheld by 
the above authorities. No presump­
tion of correctness attaches to the 
verdict of the summary jury, nor is 
any sanction imposed for failure to 
accept its advisory verdict. It is 
merely a useful settlement device." 
Thus, as a summary jury trial "is 
essentially nonbinding arbitration 
with an advisory jury instead of arbi­
trators," local rule 23 must be held 
valid. 

The court distinguished the case 
before it from Strandell on the 
grounds of the existence of the local 
rule expressly providing for the use 
of summary jury trials; no such local 
rule existed in Strandell. The district 
court in Strandell had held the use of 

the summary jury trial procedure to 
be authorized by Fed. R. Civ. P. 16, 
the court's inherent authority, and a 
resolution of the Judicial Conference 
of the United States endorsing the 
experimental use of the procedure. 
Strandell v. Jackson County, 115 F.R.D. 
333 (S.D. Ill . 1987). The Williams court 
"respectfully disagreed" with the 
Seventh Circuit's opinion in Strandell, 
finding that the district court opinion 
in Strandell expresses "the better 
view" on the court's authority to 
order summary jury trial. Williams 
expressed support for the view that 
even where there is no local rule 
expressly providing for the use of 
summary jury trials, requiring the 
procedure would be properly within 
the court's discretion, for the reasons 
given by the district court in Strandell. 
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TECHNOLOGY, from page 5 

plementation of records-replacement 
electronic docketing systems examine 
the federal software before proceed­
ing · with their own development. 
Demonstrations of the appellate 
(New AIMS) and district court 
(CIVIL) versions of the software were 
provided to interested attendees us­
ing the computer and courtroom fa­
cilities at the federal courthouse in 
Denver. Almost 100 persons attended 
the demonstrations of the federal 
case management systems. 

Over 30 vendors were represented 
at the conference, who demonstrated 
the latest technology for the courts, 
ranging from case management and 
other computer software systems to 
electronic scanners and video confer­
encing systems. • 
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Courts of Appeals Adopting Rules and 
Procedures for Sentencing Appeals 

A number of the courts of appeals 
have adopted special rules or speci­
fied in their internal operating proce­
dures or in "notices to counsel" the 
procedures to be followed in appeal­
ing sentences under the guideline 
sentencing system. Other appeals 
courts are presently handling such 
appeals under their existing proce­
dures, with the option of implement­
ing special rules or procedures at a 
later time. 

Docketing statements and trans­
mittal sheets. Some appeals courts 
have adopted new criminal appellate 
docketing statements, which are to be 
filed in the clerk's office of the ap­
peals court at the same time as or 
shortly after the notice of appeal is 
.. ,.,d in the district court. These state­
__ , nts assist the appeals courts in 

identifying cases under the guidelines 
and the issues raised on appeal. For 
example, the docketing statement 
adopted by the Eleventh Circuit re­
quires counsel to indicate whether the 
appeal challenges the conviction, the 
sentence, or both. Where the appeal 
challenges the sentence, or the convic­
tion and sentence, counsel in the 
Eleventh Circuit indicate whether the 
appellant claims errors in the district 

FJC Announces Seminar 
for District Judges 

Judge John C. Godbold, FJC Di­
rector, has announced that a seminar 
for newly appointed district judges 
will be held in Washington, D.C., 
starting Nov. 28 and concluding Dec. 
2, 1988. All sessions will be at Dolley 
Madison House, the Center's head­
quarters. 

A reception for the new judges 
,\\nd their families is scheduled for 
Sunday, Nov. 27, and a dinner will 
be held at the Supreme Court on 
Nov. 30. 

court's findings of fact or in its appli­
cation of the guidelines. Counsel 
must show on the docketing state­
ment which guidelines the district 
court applied and which guidelines 
the appellant contends the court 
should have applied. These designa­
tions by counsel generally track the 
language of 18 U.S.C. § 3742(d), 
which specifies the standard for re­
viewing guideline sentences. (A pro­
posed amendment to this and other 
sections of the sentencing statute is 
contained in S. 2485, a bill recently 
passed by the Senate. See story on 
legislation, p. 5). Some courts' docket­
ing statements already required the 
parties to set forth the issues that will 
be raised on appeal; these statements 
have not been modified. The Fourth 
Circuit, for example, did not amend 
its docketing statement, but in order 
to help the appeals court identify pre­
and post-guidelines cases, it amended 
the transmittal sheet that is com­
pleted by the district court staff when 
the notice of appeal is transmitted to 
the court of appeals. 

Expedited appeals. Some appeals 
courts have adopted rules or proce­
dures permitting counsel to move for 
an expedited appeal where there is a 
risk that a short sentence would al­
ready have been served before the 
ordinary appeals process had run its 
course. For example, the Eleventh 
Circuit's "Notice Concerning Appeals 
from Criminal Convictions" informs 
counsel that appeals from sentences 
or from convictions and sentences 
pursuant to 18 U.S.C. § 3742 "will 
generally proceed in the same man­
ner as other appeals and will not 
automatically be expedited or given 
preference." However, when the ap­
peal is only from the sentence im­
posed, "the court will consider impo-

See APPELLATE RULES, page 2 

Sup. Court to Consider 
Constitutionality of 
Guide lines Next Term 

On June 13 the Supreme Court 
granted the Solicitor General's and 
the defendant's petitions for writs of 
certiorari before judgment in a case 
raising the issue of the constitutional­
ity of the Sentencing Guidelines. U.S. 
v. Mistretta, No. 87-1904, Mistretta v. 
U.S., No. 87-7028. The defendant in 
the case pled guilty but challenged 
the constitutionality of the guidelines 
on delegation and separation of pow­
ers grounds. The district court upheld 
the constitutionality of the guidelines. 
U.S. v. Mistretta, 682 F. Supp. 1033 
(W.D. Mo. 1988). 

The Solicitor General's petition 
noted the split among the district 
courts that have decided the issue. 
Until the Supreme Court resolves the 
constitutionality issue, the petition 
said, Congress's intent to avoid un­
warranted sentencing disparity "will 
be frustrated as individual district 
judges independently decide whether 
to sentence defendants under the pre­
or post-Act sentencing system." 

The petitions for certiorari identify 
the questions presented by the case as 
whether the Sentencing Guidelines 
are invalid because the Sentencing 
Commission is constituted in viola­
tion of separation of powers prin­
ciples; whether they are invalid be­
cause the Sentencing Reform Act of 
1984 improperly delegates legislative 
authority to the Sentencing Commis­
sion; and whether, if they are invalid, 
the 1984 amendments to the statutes 

See GUIDELINES, page 8 

Inside ... 

Judges Surveyed on Salaries, 
Other Issues .. .................. p. 3 

Effect of Guidelines on Pretrial 
Services Weighed............ p. 3 
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sition by the lower court of a 'short' 
sentence of incarceration or probation 
(under six months in duration) as a 
basis for expedited consideration 
provided that appellant otherwise 
demonstrates that he will be injured if 
the appeal is not expedited." The ap­
pellant should seek expedited consid­
eration by motion after filing the no­
tice of appeal, but "[p]arties are cau­
tioned that the court disfavors bifur­
cation of issues concerning sentencing 
from those concerning conviction and 
generally will consider all issues on 
appeal together." 

Similarly, in the Sixth Circuit the bi­
furcation of verdict and sentence 
appeals will be discouraged. Where 
separate appeals are filed from the 
conviction and sentence, they will be 
consolidated and processed as a 
single unit, with the exception of 
appeals that challenge sentences of in­
carceration of less than one year. 
Such cases will be closely proctored 
in the clerk's office to ensure an accel­
erated disposition. 

In the D.C. Circuit, expedited treat­
ment will be given to appeals from 
sentences for a term of eight months 
or less where the defendant is in 
custody pursuant to the sentence 
appealed; such expedited appeals 
from the sentence imposed will be 
heard separately from the appeal of 
the underlying merits in the D.C. 
Circuit. 
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The Fifth Circuit's rule governing 
appeals raising Sentencing Guidelines 
issues provides that if the appeal is 
from the sentence only, the docketing 
statement will serve as the brief on 
appeal unless the appellant elects 
otherwise. 

The rule adopted in the Tenth Cir­
cuit provides that where the sentence 
is less than one year and neither pro­
bation nor release pending appeal is 
granted, the appellant may move for 
an expedited appeal. The Tenth 
Circuit's docketing statement is de­
signed to permit this motion to be 
made on the docketing statement it­
self by affirmatively responding to 
one of the questions on the statement. 

Preparation of the transcript of the 
sentencing hearing. 18 U.S.C. 
§ 3553(c) requires the court at the 
time of sentencing to state the reasons 
for its imposition of the particular 
sentence and to state its reasons for 
departing from the guidelines if this 
is done. The relevant district court 
proceedings, such as the sentencing 
hearing, must be transcribed and 
made part of the record on appeal. 
Under the regular procedures in the 
Third Circuit, transcripts in criminal 
appeals are required to be filed 
within 30 days of the completion of 
the transcript purchase order. Adher­
ing to this 30-day time period would 
delay an expedited case, so the Third 
Circuit's Judicial Council entered an 
order authorizing the clerk of the 
court of appeals to enter any order 
appropriate to ensure expedited 
transcription. Under the Judicial 
Council's order, the clerk of the court 
of appeals can order court reporters 
to give priority to the transcript of the 
sentencing proceeding. This order 
would require the completion of the 
pertinent transcripts within 14 days, 
the filing of appellant's brief within 
14 days of the filing of transcripts, the 
filing of appellee's brief within 14 
days of appellant's brief, the filing of 
any reply brief within 14 days of 
appellant's brief, and the filing of any 
reply brief 10 days thereafter. Simi-

larly, the Sixth Circuit's internal opf 
ating procedures now provide thc. 
the court of appeals may direct the 
preparation of a transcript "out of the 
order otherwise prescribed by rule." 

Presentence report. Under the pre­
guideline system, the presentence 
report was not included in the record 
on appeal unless the presentence re­
port was at issue. Section 3742(c)(2) of 
18 U.S.C. now requires it to be in­
cluded in the record whenever a 
criminal appeal includes a challenge 
to the guidelines sentence. Some local 
rules of the district courts do not 
specify whether copying of the pre­
sentence report is permitted, and 
some local rules prohibit the copying 
of the presentence report. In some 
circuits, the presentence report must 
be transmitted under seal from the 
district court to the court of appeals. 
For example, internal operating pro­
cedures adopted in the Sixth Circuit 
provide that both the presentence 
report and any objections to it sh?'. 
be placed under seal by the distr. 
court and forwarded to the court of 
appeals, "which shall maintain the 
seal." Review of these documents by 
the court of appeals is conducted in 
an in camera manner "to ensure the 
confidentiality of the report, and no 
copying or viewing by counsel shall 
be had except by order of the court." 
The Fifth Circuit's "Rule Governing 
Appeals Raising Sentencing Guide­
lines Issues" provides that the presen­
tence report transmitted to the court 
of appeals "shall be transmitted sepa­
rately from other parts of the record 
on appeal and shall be labeled as a 
sealed record if sealed by the district 
court." Presentence reports filed in 
the Fifth Circuit as part of a record on 
appeal "will be treated as matters of 
public record except to the extent that 
the report . . . has been sealed by 
order of the district court." Counsel 
may file a motion for access to sealed 
presentence reports in the Fifth Cir­
cuit; if the motion is granted, coun 
may not duplicate the report, anu 
must return it to the court. • 



lctive Article III Judges 
Surveyed on Salaries, 
Other Issues by 
Judicial Conference 
Committee 

The Judicial Conference Committee 
on the Judicial Branch, chaired by 
Judge Frank M. Coffin (1st Cir.), has 
surveyed federal judges concerning 
their length of service, their attitudes 
toward th~ir office, their compensa­
tion, and the considerations entering 
into their choice to accept a judge­
ship. The anonymous responses to the 
survey questionnaire will be tabu­
lated and the results presented to the 
1988 Commission on Executive, Leg­
islative, and Judicial Salaries. 

The survey, which was sent to all 
710 active Article III judges, was con­
ducted with the assistance of the Of­
fice of the General Counsel of the Ad­
ministrative Office of the U.S. Courts. 
\1ore than 600 responses had been re­
_eived by mid-June. • 

Updated FJC Study of 
Issues in Job Bias 

Cases Released 

The FJC has published Major Is­
sues in the Federal Law of Employ­
ment Discrimination (2d ed.) by Pro­
fessor George Rutherglen of the 
University of Virginia School of 
Law. An update of Professor 
Rutherglen's previous monograph 
for the Center, the book is in three 
sections. The first two sections sur­
vey the substantive and procedural 
provisions of title VII of the Civil 
Rights Act of 1964; the third dis­
cusses other federal remedies for 
employment discrimination. The 
book also includes an annotated 
bibliography of books, articles, and 
student comments and notes on the 
subject. 

Copies of the monograph may be 
obtained from Information Serv­
ices, 1520 H St., N.W., Washington, 
DC 20005. Please enclose a self­
addressed mailing label, preferably 
franked (8 oz.). Do not send an en­
velope. 
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Judge Joseph Hatchett (11th Cir.), chairman of ~he Judicial Conference's Magistrates Commit­
tee, and three U.S. magistrates met recently with the ChiefJustice to discuss items of mutual 
interest concerning the operation of the federal magistrate system. From left, John Thomas 
Jones, Chief, Division of Magistrates, AO; Harvey E. Schlesinger, U.S. Magistrate, M.D. Fla. 
(Jacksonville); John Paul Godich, U.S. Magistrate, S.D. Ind. (Indianapolis); Judge Hatchett; lla 
Jeanne Sensenich, U.S. Magistrate, W.O. Pa . (Pittsburgh). 

Guidelines' Effect on Pretrial Services Under 
Consideration by JCUS Subcommittee 

Pursuant to a recommendation of 
the Subcommittee on Pretrial Services 
of the Judicial Conference's Criminal 
Law and Probation Committee, the 
pretrial services "advice of rights" 
form was provisionally amended ear­
lier this year in light of the Sentencing 
Guidelines. The Subcommittee has 
considered the overall impact of the 
guidelines on the implementation of 
the Pretrial Services Act of 1982, and 
will make further recommendations 
in the near future. 

The "advice of rights" form signed 
by defendants at the time of pretrial 
services interviews was amended 
because of the possibility that infor­
mation disclosed by a defendant dur­
ing such an interview may later be 
used in the computation of the 
defendant's sentence under the sen­
tencing guidelines system. The 
amended form now includes the lan­
guage, "In the event I am found 
guilty, the information I provide will 
be made available to a U.S. Probation 
Officer for the purpose of preparing a 
presentence report and may affect my 
sentence." 

Information provided during pre­
trial services interviews is used by the 
court to determine whether and un­
der what conditions a defendant will 
be released or detained pending trial. 
Such information is not used against 
defendants on the issue of guilt in any 
judicial proceeding (except prosecu­
tions for perjury or false statements 
made in the course of obtaining re­
lease and prosecutions for failure to 
appear at the criminal proceeding for 
which pretrial release was granted). 

Under the Sentencing Guidelines, 
information disclosed during a pre­
trial services interview pertaining to 
the defendant's drug use, prior crimi­
nal history, and financial data could 
become part of a guideline computa­
tion. For certain offenses, such as 
property crimes, tax crimes, fraud, 
and drug crimes, the guidelines that 
apply are determined with reference 
to the quantity of money or drugs 
involved in the case. Behavior that 
was not included in the offense of 
conviction or even in the charging 

See PRETRIAL, page 8 

July 1988 



4 

THETHIRDBRANCH 

T HE S OURCE 
The publications listed below may be of 

interest to readers. Only those preceded by a 
checkmark are available from the Center. 
When ordering copies, please refer to the 
document's author and title or other 
description . Requests should be in writing, 
accompanied by a self-addressed mailing 
label, preferably franked (but do not send an 
envelope), and addressed to Federal Judicial 
Center, 1520 H St., N. W., Washington, DC 
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A Survey of State Judicial Fringe Bene­
fits. ABA, Judicial Administration Di­
vision (1988). 

Crump, Susan. "Jury Misconduct, 
Jury Interviews, and the Federal Rules 
of Evidence: Is the Broad Exclusionary 
Principle of Rule 606(b) Justified?" 66 
North Carolina L. Rev. 239 (1988). 

PERSONNEL 
CIRCUIT JUDGES 
Nominations 
Richard L. Nygaard, 3d Cir., May 25 

Appointments 
Paul R. Michel, Fed. Cir., Mar. 8 
Wade Brorby, 10th Cir., Mar. 31 
Stephen Trott, 9th Cir., Apr. 19 

Elevations 
Alfred T. Goodwin, Chief Judge, 9th Cir., 
June 15 

Death 
Oscar H. Davis, Fed. Cir., June 19 

DISTRICT JUDGES 
Nominations 
Herbert J. Hutton, E.D. Pa., May 17 
Robert P. Patterson, Jr., S.D.N.Y., June 14 
Robert C. Bonner, C.D. Cal., June 15 
Adriane J. Dudley, D. V.I., June 20 
Lewis T. Babcock, D. Colo., June 23 
Melinda Harmon, S.D. Tex., June 23 

Confirmations 
David A. Ezra, D. Haw., May 19 
John C. Lifland, D.N.J., May 19 
William G. Cambridge, D. Neb., May 27 
Richard A. Schell, E.D. Tex., May 27 
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Dunn, Mark T. "Chapter 12 of the 
U.S. Bankruptcy Code: Recent Issues 
and Cases." 76 Illinois Bar ]. 376 
(1988). 

Easterbrook, Frank H. "The Role of 
Original Intent in Statutory Construc­
tion." 11 Harvard ]. of Law & Public 
Policy 59 (1988). 

Edwards, Harry T. "The Future of 
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President Signs Supreme Court Docket Bill; 
Congress Considers Government Pay Raise 

Congress has taken action this 
summer on legislation concerning the 
Supreme Court's discretion over its 
appellate docket, salary increases, a 
new building for the judiciary in 
Washington, and other matters of in­
terest to the judiciary. 

• S. 952, a bill to abolish the Su­
preme Court's mandatory appellate 
jurisdiction, was passed by the House 
and Senate and signed by President 
Reagan. Chief Justice Rehnquist, in a 
letter to Rep. Robert W. Kastenmeier 
(D-Wis.) dated May 11, 1988, thanked 
Rep. Kastenmeier for his role in expe­
diting the bill's passage. Rep. Kasten­
meier chairs the House Judiciary 
Committee's Subcommittee on 
Courts, Civil Liberties, and the Ad­
ministration of Justice. The Chief Jus­
tice in his letter characterized the ef­
fective elimination of the Supreme 
Court's mandatory jurisdiction that 
S. 952 would provide as "the pri­
mary legislative goal of the Court." 

• As part of its general governmen­
tal appropriations bill, the House 
voted a 4 percent pay raise for federal 
government employees, but the raise 
would not apply to high-level execu­
tives or judges. The Senate has ap­
proved a 4 percent raise that would 
include the executives and judges. A 
conference committee will now take 
up the matter. 

• S. 1934, to provide for a building 
for agencies of the judiciary and re­
tired Supreme Court Justices in 
Washington, D.C. (see The Third 
Branch, June 1988, at 6), passed the 
Senate. The bill authorizes the Archi­
tect of the Capitol and a commission 
representing the Supreme Court, 
House, and Senate to oversee a de­
sign competition for the building, to 
select the successful bidder, and to 
enter into an agreement to construct 
the building. The bill as passed pro­
vides that the judiciary will initially 
occupy about two-thirds of the build­
ing, with plans to occupy more space 

as time passes. The remaining space 
will be offered first to other federal 
government tenants (other than con­
gressional committee staff or the per­
sonal staff of Senators and Repre~n­
tatives). Only if there are insufficient 
government tenants will space be of­
fered to private tenants. 

The 12-member commission re­
sponsible for supervising the design, 
construction, maintenance, and secu­
rity of the building will include two 
persons to be appointed by the Chief 
Justice from among the Justices of the 
Supreme Court and federal judges. 
The commission will also include 
members of the House Office Build­
ing Commission (or their designees); 
the majority leader and minority 
leader of the Senate (or their desig­
nees); the chairman and ranking mi­
nority member of the Senate Commit­
tee on Rules and Administration (or 
their designees); the chairman and 
ranking minority member of the Sen­
ate Committee on Environment and 
Public Works (or their designees); 
and the chairman and ranking minor­
ity member of the House Committee 
on Public Works and Transportation 
(or their designees). 

• H.R. 3152, the omnibus or ''house­
keeping" bill containing numerous 
provisions called for by the Judicial 
Conference of the United States (see 
The Third Branch, June 1988, at 2) was 
reintroduced as a new bill, H.R. 4807. 

• S. 2485, the Minor and Technical 
Criminal Law Amendments Act of 
1988, was passed by the Senate. Title 
I of the bill would make numerous 
corrections to existing criminal stat­
utes. One section would create three 
additional RICO predicates: murder­
for-hire; sexual exploitation of chil­
dren; and fraud in connection with 
credit cards, electronic banking cards, 
and similar "access devices." Other 
sections of title I would permit Fed­
eral Prison Industries, Inc., to borrow 
funds from the Treasury to finance 
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June 30-July 2 Fourth Circuit Judicial 
Conference 

July 6-8 Tenth Circuit Judicial Conference 
July 6-9 Sixth Circuit Judicial Conference 
July 7-8 Judicial Conference Advisory 

Committee on Bankruptcy Rules 
July 11-15 Orientation Seminar for New 

Probation & Pretrial Officers 
July 14-17 Eighth Circuit Judicial Confer­

ence 
July 17-20 Judicial Conference Committee 

on Judicial Ethics 
July 17-30 National Criminal Defense 

College Trial Practice Institute, Sess. II 
July 18-19 Judicial Conference Committee 

on Rules of Practice and Procedure 
July 18-19 Judicial Conference Committee 

on Codes of Conduct 
July 25-27 Workshop for Administrative 

Managers 
July 28-29 Judicial Conference Committee 

on the Bicentennial of the Constitution 
July 29-30 Judicial Conference Committee 

on the Budget 
Aug. 1-5 Orientation Seminar for New 

Probation/Pretrial Officers 

capital expansion; would increase the 
penalty for possession of explosives 
in a federal building; and would 
amend Fed. R. Crim. P. 11(c) to re­
quire a federal district court, before 
accepting a plea of guilty or nolo 
contendere, to advise the defendant 
of the possible imposition of a period 
of supervised release after imprison­
ment (as authorized by 18 U.S.C. 
§ 3583) effective as to crimes com­
mitted on or after Nov. 1, 1987. Rule 
11 currently requires advice as to the 
effect of any possible term of special 
parole. 

Title II of the bill, the Ancillary 
Debt Collection Amendments Act of 
1988, is intended to be a supplement 
to the Debt Collection Act, which was 
previously introduced as S. 1961 (see 
The Third Branch, February 1988, at 4). 

Title III of S. 2485 would amend 18 
U.S.C. pertaining to sentencing proce­
dures under the Sentencing Guide­
lines. Section 311 of title III would 

See LEGISLATION, page 6 
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N OTEWORTHY 
Marshal properly removed from 

office; office not 11quasi-judicial." 
The fact that the judiciary benefits 
from the law enforcement activities of 
U.S. marshals does not make their 
office quasi-judicial and limit the 
President's plenary power to remove 
them from office, the Third Circuit 
has held. Chabal v. Reagan, 841 F.2d 
1216 (3d Cir. 1988). A marshal was 
removed from office by the President. 
He brought suit against the United 
States, President Reagan, the Depart­
ment of Justice, the U.S. Marshals 
Service, and several other federal offi­
cials. He alleged that the President 
had removed him in violation of the 
First and Fifth Amendments and 
sought declaratory relief, reinstate­
ment, back pay, and damages. After 
remand from the court of appeals, the 
district court transferred one of the 
plaintiff's claims for money damages 
to the U.S. Claims Court and dis­
missed the remaining claims for fail­
ure to state a claim on which relief 
can be granted. Chabal v. Reagan, 633 
F. Supp. 1061 (M.D. Pa. 1986). On 
appeal, the Third Circuit affirmed, 
observing that officers exercising 
purely executive powers are remov­
able at will by the President. The 
marshal claimed that because mar­
shals provide a variety of services for 
the judiciary, some of them arguably 
essential to the functioning of the 
courts, the office of marshal is not 
merely executive but quasi-judicial as 
well, and that this limits the 
President's removal power. The court 
of appeals rejected this argument, 
stating that it "confuses the question 
of who benefits from the marshals' 
law enforcement activities with the 
question of whether those activities 
involve executive power." 841 F.2d at 
1221. The conclusion that Congress 
has not attempted to restrict the 
President's removal power is rein­
forced by Congress's express decision 
to subject marshals to the supervision 

July 1988 

and direction of the Attorney Gen­
eral, the court noted. 

D.C. Cir. upholds constitutionality 
of Federal Salary Act. The 1967 act 
that established the Commission on 
Executive, Legislative, and Judicial 
Salaries is constitutional, the D. C. 
Court of Appeals has ruled. 
Humphrey v. Baker, No. 87-5310 (D.C. 
Cir. May 31, 1988). The law had been 
challenged on separation of powers 
and other grounds by several mem­
bers of Congress (see The Third 
Branch, May 1987, at 6). 

Bureau of Justice Statistics reports 
comprehensive data on crime. The 
Justice Department's Bureau of Jus­
tice Statistics has released a compre­
hensive report on crime, Report to the 
Nation on Crime and Justice. According 

LEGISLATION, from page 5 

clarify language in 18 U.S.C. that 
imposed certain recordkeeping re­
quirements on trial courts. Under 18 
U.S.C. § 3553(c), a court must state 
"the reasons" for its imposition of a 
particular sentence, and a transcript 
of every statement of reasons must be 
prepared and transmitted to the Pro­
bation Service and, where a term of 
imprisonment is imposed, to the Bu­
reau of Prisons. An analysis of S. 2485 
provided by Sen. Robert Byrd (D­
W.Va.) concluded that the present 
statutory requirement that transcripts 
be prepared in every case "places a 
tremendous burden on court person­
nel, especially court reporters. The 
requirement may impede the efficient 
preparation and transmittal of tran­
scripts in those cases in which tran­
scripts would be valuable .... " Thus, 
under§ 311 of the bill, the sentencing 
court would still be required to state 
publicly the reasons for imposing a 
particular sentence, and the statement 
of reasons would still be transmitted 
to the appropriate agencies. The 
amendment would permit the court 
to determine whether a transcript is 
the most suitable form of transmittal 
in a particular case, or if a different 
form of transmittal is appropriate. 

to the report, in 1985 violence or theft 
touched about one fourth of all 
American households. A violent 
crime by strangers or a burglary 
struck 8 percent of all households in 
1985. The chance of being a victim of 
a violent crime, with or without in­
jury, is greater than that of being hurt 
in a traffic accident. More than 1.5 
percent of the adult population in the 
United States is under some form of 
correctional sanction, but three out of 
four adults under correctional care or 
custody are not incarcerated. Over 
the past several years, probation 
populations have increased by more 
than 18 percent, compared with about 
15 percent in jail and prison popula­
tions and nearly 13 percent in the 
number of parolees. • 

Section 312 of title III would clarify 
18 U.S.C. § 3742, Appellate Review of 
Sentences. One provision of § 312 
would specify the standard to be 
applied by the court of appeals in 
reviewing the district court's determi­
nation of mixed questions of law and 
fact. 

Another provision of title III ad­
dresses a concern related to the time 
limits for appeals set forth in Fed. R. 
App. P. 4(b). Rule 4(b) provides that 
in a criminal case a defendant has 10 
days in which to file an appeal and 
the government has 30 days. In both 
cases the time period runs from the 
entry of the judgment. A defendant 
who received a light sentence could 
allow the 10-day period to lapse with­
out filing an appeal, only to find that 
the government later chose to file an 
appeal within its 30-day limit. In such 
a case a defendant would be fore­
closed from filing a cross-appeal. The 
amendment proposed by § 320 would 
permit either party to start counting 
the period for filing an appeal on the 
day an appeal is filed by the opposing 
party. 

• H.R. 2182 passed the House on 
June 22 and is pending before the 
Senate Judiciary Committee. One title 

See LEGISLATION, page 7 
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of the bill would revise the procedure 
by which amendments to federal 
rules are drafted and take effect, and 
is intended to increase participation 
in the rulemaking process by all seg­
ments of the bench and bar (see de­
tailed description in The Third Branch, 
August 1987, at 3). 

• S. 2455, a bill that would authorize 
the death penalty in drug-related kill­
ings, was passed by the Senate June 
10. S. 2455 is based on provisions of 
two previously introduced bills: S. 
2206, Senator Alfonse M. D' Amato's 

Positions Available 
Clerk, E.D. Tenn., Knoxville. Salary 

$54,907-$71,377. Requires minimum 10 
years' progressively responsible admin­
istrative experience in public service or 
business, at least 3 in position of substan­
tial management responsibility; thor­
ough understanding of court manage­
ment. Attorneys in active practice of law 
in public or private sector may substitute 
active practice on a year-for-year basis 
for experience requirement. Education 
may be substituted for experience on 
following basis: bachelor's degree for 3 
years; postgraduate degree in public, 
business, or judicial administration for 1 
additional year. Law degree may be con­
sidered as qualifying for 2 additional 
years' experience. Law degree, legal 
practice, and training or experience in 
judicial administration highly desirable. 
Send 4 copies of cover letter and resume 
by Sept. 15 to Chief Judge Thomas G. 
Hull, Room 221, U.S. Courthouse, 101 
Summer St. W., Greeneville, 1N 37743. 

Chief Deputy Clerk, U.S. Bankruptcy 
Court, N.D. Ga., Atlanta. Salary from 
$27,716-$54,907, depending on experi­
ence. Serves as office manager; respon­
sible to clerk for administration and 
supervision of office. Must be high 
school graduate or equivalent and have 
3 years' progressively responsible gen­
eral experience (administrative, profes­
sional, investigative, technical, or other) 
and 3 years' progressively responsible 
specialized experience in administrative, 
supervisory, managerial, or professional 
work. Open until filled . Submit resume 
or typed SF171 to Oerk, U.S. Bankruptcy 
Court, 1340 U.S. Courthouse, 75 Spring 
Street, S.W. Atlanta, GA 30303, Atten­
tion: Linda Cooke, marked "Confiden­
tial." 

EQUAL OPPORTUNITY 
EMPLOYERS 

bill to provide the death penalty for 
the murder of a law enforcement offi­
cer and for "drug kingpins" who 
order the killing of any individual; 
and S. 2251, the Law Enforcement 
Officers' Protection Act, introduced 
by Sen. Pete Wilson (R-Cal.), to pro­
vide the death penalty for the killing 
of any law enforcement officer or 
corrections officer involved in drug 
law enforcement (see The Third 
Branch, June 1988, at 2). S. 2455 would 
provide for the possible imposition of 
the death penalty on the killers of 
judges and prosecutors as well as law 
enforcement and corrections officers. 

• The House Judiciary Committee's 
Subcommittee on Courts, Civil Liber­
ties, and the Administration of Justice 
marked up H .R. 4021, the Federal 
Prison Industries Reform Act of 1988 
(see The Third Branch, April 1988, at 
7). The bill would permit Federal 
Prison Industries, Inc., to borrow 
from the Treasury. 

• The House Judiciary Committee's 
Subcommittee on Civil and Constitu­
tional Rights, chaired by Rep. Don 
Ed wards (D-Cal.), held hearings in 
the inquiry into the conduct of Judge 
Walter L. Nixon, Jr. (S.D. Miss.). Rep. 
Peter W. Rodino, Jr. (D-N.J.) had in­
troduced H. Res. 407, calling for the 
impeachment of Judge Nixon, on 
Mar. 17, 1988, following certification 
by the Judicial Conference of the 
United States that Judge Nixon had 
engaged in conduct that might consti­
tute grounds for impeachment (see 
The Third Branch, April 1988, at 1). 
Judge Nixon was convicted of two 
counts of perjury in the Southern 
District of Mississippi. 

• In the matter of the resolution 
calling for the impeachment of Judge 
Alcee L. Hastings, the House Judici­
ary Committee's Subcommittee on 
Criminal Justice concluded its hear­
ings. Judge Hastings was found not 
guilty in 1983 on charges of conspir­
ing to receive a bribe. After an inves­
tigation by the Investigating Commit­
tee of the Judicial Council of the Elev­
enth Circuit, the Circuit Judicial 
Council certified to the Judicial Con-
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ference of the United States that 
Judge Hastings had "engaged in con­
duct which might constitute grounds 
for impeachment." The Judicial Con­
ference in March 1987 certified to the 
Speaker of the House that "considera­
tion of impeachment may be war­
ranted" (see The Third Branch, April 
1987, at 5). 

• HR. 1212, a bill limiting poly­
graph use by forbidding private 
employers to use such tests in preem­
ployment testing of job applicants 
and setting certain restrictions on the 
testing of employees, was cleared for 
signature by the President. H.R. 1212, 
as passed, incorporated S. 1904 and 
represents a compromise with the 
Senate on some issues. The bill does 

See LEGISLATION, page 8 
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document can be taken into account 
in applying the guidelines. For ex­
ample, if a defendant is convicted of 
a drug trafficking offense, all evi­
dence of drug sales or usage-such as 
admissions made during a pretrial 
services interview or to a probation 
officer about how heavy the 
defendant's drug use had been over a 
certain period of time--could be fac­
tored in. 

In addition, one of the factors de­
termining the applicable guideline 
range is the defendant's conviction 
record as a juvenile or adult. Prior 
criminal history information volun­
teered by the defendant but not ap­
pearing in official records-such as 
an admission of a conviction that the 
probation officer would not other­
wise be aware of-could thus con­
ceivably affect the defendant's sen­
tence. 

Similarly, Section 4Bl.3 of the Sen­
tencing Guidelines, the "criminal 
livelihood" provision, in essence pro­
hibits probation for an individual 
convicted of an offense that was part 
of a "pattern of criminal conduct 

from which he derived a substantial 
portion of his income." A defendant's 
statements about his or her finances 
made during the pretrial interview 
could be used in assessing whether 
this provision applies. 

In light of the Sentencing Guide­
lines, some defense attorneys have 
advised clients against answering 
certain pretrial services questions, 
while others have advised against an­
swering any questions. • 

LEGISLATION, from page 7 

not apply to governmental employers 
or to employers offering security 
services. In cases involving economic 
loss, tests could be administered to 
employees with access to lost prop­
erty and to those whom the employer 
reasonably suspects of theft. The bill 
establishes a civil penalty of up to 
$10,000 for violations. 

• Sen. Rudy Boschwitz (R-Minn.) 
introduced S. 2428, to amend title VII 
of the Ci vii Rights Act of 1964 to pro­
hibit employment discrimination in 
the legislative or judicial branches of 
government, which are not covered 
by the act. The bill is a companion 
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measure to the previously introduced 
H.R. 4576 (see The Third Branch, June 
1988, at 2). • 

GUIDELINES, from page 1 

governing parole and "good time" 
credits are severable and thus should 
apply to defendants sentenced for 
crimes committed after Nov. 1, 1987. 

The Solicitor General's petition also 
noted that the longer the question of 
the constitutionality of the guidelines 
remains unsettled, the greater will be 
the number of defendants who may 
have to be resentenced. The Sentenc­
ing Commission has estimated that 
the costs of resentencing to the fed­
eral courts, the U.S. Attorneys' of­
fices, counsel appointed under the 
Criminal Justice Act, the U.S. Mar­
shals Service, and the Probation Serv­
ice will be millions of dollars. The 
Solicitor General's petition also noted 
the impact resentencing hearings will 
have on district court calendars. 

Appeals raising the constitutional­
ity issue have been filed in all of the 
regional circuit courts of appeals ex­
cept the First and D.C. Circuits. • 
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Magistrates' and Bankruptcy Judges' Retirement 
and Survivors Bill Closer to Passage 

A bill to provide enhanced retire­
ment and survivors' annuities for 
bankruptcy judges and magistrates, 
H.R. 4340, was passed by the House 
on July 11. The same day, the House 
amended S. 1630, the Senate version 
of the bill, to contain the language of 
H.R. 4340 as passed, and passed 
S. 1630. The bill will now be taken up 
by a House-Senate conference. 

Two bills to provide enhanced re­
tirement and survivors' annuities 
were introduced in 1987-H.R. 2586, 
by Rep. Robert W. Kastenmeier (D­
Wis.), and S. 1630, by Sen. Howell T. 
Heflin (D-Ala.). Representatives of 
the Judicial Conference of the United 
States testified at congressional hear­
ings in support of those bills (see The 
Third Branch, December 1987, at 1). 
the bills as originally introduced 
would not have required contribu­
tions by the bankruptcy judges or 
magistrates; the House version was 
later amended to require contribu­
tions and reintroduced as H.R. 4340; 
the Senate version passed in its origi­
nal form (see The Third Branch, April 
1988, at 3). 

The bill as passed by the House July 

11 would require contributions of 3 
percent of salary by bankruptcy 
judges or magistrates; would vest full 
retirement benefits after 15 years; and 
would provide that retirement bene­
fits are to equal 100 percent of the 
bankruptcy judge's or magistrate's 
salary, but that an individual who 
leaves office before age 65 has his or 
her pension reduced by 2 percent per 
year for each year under 65 he or she 
was at the time of leaving office. The 
bill would provide that cost-of-living 
increases shall not be paid to those re­
tired magistrates and bankruptcy 
judges who are practicing law and 
thus not eligible for recall to judicial 
service. Annuities for retirees with 8-
14 years of service would be com­
puted proportionally by dividing the 
years of service by 14, and would be 
payable at age 65 for life. The bill 
would also permit bankruptcy judges 
and magistrates to participate in the 
Judicial Survivors' Annuity System 
QSAS). 

Rep. Kastenmeier, presenting what 
he termed the "fiscally realistic pack­
age" of H .R. 4340, stated that 

See LEGISLATION, page 4 

Rep. Carlos J. Moorhead (R-Cal.), Chief Judge Charles Clark (5th Cir.), and Chief 
Jstice Rehnquist at a reception at the Supreme Court to mark the signing into law by 

President Reagan on June 27 of S. 952 (Pub. L. 100-352), giving the Supreme Court 
more control over its docket through greater discretion in selecting the cases it will 
review. More photographs on pages 4-5. 

Bankruptcy Courts in 
Three Districts Use 
Computer-Synthesized 
Voice System for Calls 

Bankruptcy courts in three federal 
districts are now able to answer tele­
phone inquiries for case information 
by means of a new computer service, 
the Voice Case Information System 
(VCIS), a computer-generated syn­
thesized voice that answers callers' 
questions. Personnel from the FJC's 
Innovations and Systems Develop­
ment Division installed VCIS this 
summer in the Western District of 
Washington (which includes Seattle 
and Takoma), the Western District of 
New York (which includes Buffalo 
and Rochester), and the Western Dis­
trict of Texas (which includes San 
Antonio and Austin). 

Callers dial the special VCIS tele­
phone number, using any touch-tone 
telephone, and enter the name of an 
individual or organization. Names 
are entered by pressing the telephone 
keys that correspond to the letters in 
the debtor's or party's name. The 
caller then presses the "pound" key 
("#") to indicate that the name has 
been entered. The voice synthesizer 
responds a few seconds later with 
such information as the case number; 
which chapter of the Bankruptcy 
Code is the basis for jurisdiction; the 
debtors' names (and if an adversary 
proceeding, names of principal ad­
versaries); the debtor's attorney's 
name, telephone number (if avail-

See VOICE SYSTEM, page 2 
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able), or city; the trustee's name; the 
presiding judge's name; the case 
status; the date and location of the 
341 creditor meeting (if available); 
and the discharge and closing dates. 
All updates to existing cases are in­
stantaneously available upon entry by 
court personnel. The system is acces­
sible seven days a week. 

VCIS saves staff time and offers an 
inexpensive way to obtain case infer­
rna tion. There is no charge to callers 
for using the service. The number of 
calls to the VCIS systems in the West­
ern District of Washington and the 
Western District of Texas has been 
averaging over 400 per day. Charles 
W . Vagner, Clerk of the Western Dis­
trict of Texas, said that use of VCIS 
has reduced calls for bankruptcy in­
formation taken by staff by "more 
than half," and that the calls the staff 
has continued to receive are now re­
ferred to the new number, so that a 
further reduction in calls is expected. 
Lewis P. Stephenson, Bankruptcy 
Clerk in the Western District of 
Washington, said, "Thus far the re­
sults have been most promising in 
giving better public access to bank­
ruptcy information. The system has 
significantly reduced the time spent 
by the court phone receptionist in 
anwering these routine calls and al­
lowed a more thorough response to 
non-routine calls." 

VCIS operates as part of the BAN­
CAP software package developed by 
the Center for use by the bankruptcy 
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courts. BANCAP is part of the Inte­
grated Case Management System 
(ICMS) developed by the Center. 
ICMS also includes the CIVIL pro­
gram, used by the district courts, and 
New AIMS, used by the appellate 
courts. For more information about 
VCIS, call Michael Greenwood or 
John Hillenbrand of the Center's In­
novations and Systems Development 
Division at (202) 633-6400. 

The Center will further evaluate 
and refine this service for the remain­
der of 1988. Over time, VCIS may be 
made available to other bankruptcy 
courts installing the BANCAP sys­
tem. 

VCIS is the first of several technolo­
gies the Center is evaluating that may 
improve public access to court infor­
mation. Future issues of The Third 
Branch will describe the Center's 
evaluation of other useful technolo­
gies such as dial-in access to informa­
tion, electronic bulletin boards, touch­
screen information access by court 
visitors, a nd electronic filing of docu­
ments. • 

RSONNEL 
CIRCUIT JUDGES 
Nominations 
John M. Duhe, Jr., 5th Cir., June 28 
Jacques L. Wiener, Jr., 5th Cir., June 28 

DISTRICT JUDGES 
Nominations 
Marvin J. Garbis, D. Md., July 6 

Appointment 
Lowell A. Reed, E.D. Pa., May 6 

Senior Status 
Daniel H. Huyett III, E.D. Pa., May 1 

BANKRUPTCY JUDGE 
Appointment 
Bernice B. Donald, W.D. Tenn., June 27 

MAGISTRATES (FULL-TIME) 
Appointment 
John W. Primomo, W.D. Tex., July 18 
Deborah A. Robinson, D.D.C., July 18 

Retirement 
Jamie C. Boyd, W.D. Tex., June 30 
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Aug. 22-26 Supervisory Skills Semi­
nar 
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ABA, Administrative Office's Defender Services 
Division Hold Death Penalty Conference 

A national death penalty resource 
planning conference, intended to 
help develop permanent ways of 
ensuring effective representation in 
postconviction capital cases, was 
held recently in Oakland, Cal. The 
conference was presented by the 
ABA's Postconviction Death Penalty 
Representation Project in coopera­
tion with the Administrative Office's 
Defender Services Division. 

Approximately 125 judges, pro­
fessors, practitioners, and other in­
terested persons from the federal 
court system and from states with 
the death penalty shared specific in­
formation and guidance on the de­
velopment, funding, and implemen­
tation of death penalty resource cen­
ters and other sources of support. 
The Judicial Conference of the 
United States has determined that 
funding can be made available un­
der the Criminal Justice Act to death 
penalty resource centers that can 
provide counsel in individual cases, 
as well as guidance and support to 
appointed attorneys in death penalty 
cases. 

role of the federal judge. Participants 
were provided with materials for 
death penalty resource planning, 
such as sample resource center pro­
posals, a "model addendum" for use 
in amending district CJA plans to 
designate resource centers as com­
munity defender organizations, and 
the grant terms and conditions that 
death penalty resource centers 
would be expected to meet in order 
to receive sustaining grants. 

In 1986, a committee of the Judi­
cial Conference began a study of the 
impact of the projected influx of 
death penalty cases reaching the 
postconviction stage in federal 
courts. In 1987, the Judicial Confer­
ence approved changes in the Guide­
lines for the Administration of the 
Criminal Justice Act in light of that 
committee study and of reports of 
task forces established by the chief 
judges of the courts of appeals (see 
The Third Branch, January 1988, at 1). 
The ABA's Postconviction Project 
was established in 1986 because of 
the ABA's concern about the grow­
ing need for counsel in death penalty 
cases. • 
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John Hehman Chosen 
As Circuit Executives 
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Linda J. Finkelstein has been ap­
pointed Circuit Executive for the 
Court of Appeals for the District of 
Columbia, 
and John P. 
Hehman has 
been ap­
pointed Cir­
cuit Executive 
for the Third 
Circuit. 

Finkelstein 
previously 
served as di- Linda J. Finkelstein 

rector of the Multi-Door Dispute 
Resolution Program of the D.C. Supe­
rior Court, a 
program she 
developed, 
and as direc­
tor of that 
court's Di vi­
sion of Re­
search, Evalu­
ation, and 
Special Proj-
ects . The John P. Hehman 

See EXECUTIVES, page 7 Judge Stephanie K. Seymour (lOth 
Cir.), Chair of the Defender Services 
Committee of the Judicial Confer­
ence, and Robert D. Raven, Presi­
dent-elect of the ABA, welcomed 
conferees to the two-day meeting. 

Appeals Up, Civil Filings Down, AO Data Show 

Chief Judges Odell Horton (W.D. 
Tenn.) and Lawrence K. Karlton 
(E.D. Cal.) and Judge Eugene P. 
Spellman (S.D. Fla.) participated in a 
presentation on coordination be­
tween the federal judiciary and the 
state systems and coordination 
within federal circuits in providing 
representation to persons sentenced 
to death. 

The conference also included 
workshops on securing state and 
private funding; federal funding 
policies and procedures; building 
support for death penalty case re­
sources on the state level; and the 

The AO's Statistical Analysis and 
Reports Division has released the 
report Federal Judicial Workload Statis­
tics-March 1988, summarizing the 
workload of the courts for the year 
ended Mar. 31, 1988. During that pe­
riod, filings in the 12 regional courts 
of appeals rose more than 6 percent to 
36,871. Much of the increase occurred 
in appeals of federal and state pris­
oner petitions, which rose by more 
than 1,000 cases. Dispositions of ap­
peals rose 5 percent during the year, 
and terminations of appeals on the 
merits rose 6 percent. 

The number of civil filings in U.S. 
district courts dropped 2 percent from 
the previous year, to 236,459 cases, 
continuing a trend of reduction that 

began approximately two years ago. 
For the one-year period, there was a 
drop in U.S. plaintiff filings for recov­
ery of overpayments of veterans' bene­
fits from 22,925 in 1987 to 15,595 in 
1988. Cases involving claims of per­
sonal injury product liability decreased 
by 1,910 filings. Claims for disability 
insurance and for supplemental secu­
rity income rose, as did prisoner civil 
rights suits and Employment Retire­
ment Income Security Act cases. Pend­
ing civil cases in the district courts in­
creased by 1 percent for the year. 
Criminal cases filed in the district 
courts increased 4 percent. 

Bankruptcy petitions filed increased 
7 percent, and bankruptcy termina­
tions increased 27 percent. 

August 1988 
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20005. 

Blackmun, Harry A. "John Jay and 
the Federalist Papers." 8 Pace L. Rev. 
237 (1988). 

Bloomenstein, Adam H. "Develop­
ing Standards for the Imposition of 
Sanctions Under Rule 11 of the Fed­
eral Rules of Civil Procedure." 21 Ak­
ron L. Rev. 289 (1988). 

Boren, Don. "Suits Against States 
in Federal Court: The Current Elev­
enth Amendment Controversy." 25 
American Business L.J. 701 (1988) 

Brazil, Wayne D. Effective Ap-

LEGISLATION, from page 1 
"chances of the measure ... [to] be 
enacted would be enhanced," and 
that because the Senate-passed ver­
sion contained the originally intro­
duced formula, "any compromise in 
conference would be even more gen­
erous" than H.R. 4340. 

The following measures pending 
before Congress are also of interest to 
the judiciary. 

• The Senate passed S. 11, which 
would authorize judicial review of 
decisions of the Administrator of the 
Veterans Administration on claims 
for benefits and would repeal the 
prohibition on fees in excess of $10 
for attorneys representing veterans in 
benefit claim cases. A separate bill 
passed the same day by the Senate, 
S. 533, would establish a Cabinet­
level Department of Veterans Affairs. 

• Sen. Howell Heflin (D-Ala.) intro­
duced S. 2601, a bill to amend 28 
U.S.C. § 371 to allow a federal judge 
who is at least 60 years of age and has 

August 1988 

proaches to Settlement: A Handbook for 
Lawyers and Judges. Prentice Hall, 
1988. 

Bucklo, Elaine E. "Can a Party Be 
Required to Attend Trial?" 14 Litiga­
tion No. 3 at 33 (Spring 1988). 

Coffin, Frank M. "Judicial Balanc­
ing: The Protean Scales of Justice." 63 
New York University L. Rev. 16 (1988). 

Cooper, Philip J. Hard Judicial 
Choices: Federal District Court Judges 
and State and Local Officials. Oxford 
University Press, 1988. 

Corr, John B., and Ira P. Robbins. 
"In terjurisdictional Certification and 
Choice of Law." 41 Vanderbilt L. Rev. 
411 (1988). 

DiPippa, John M. A. "Suspending 
Imposition and Execution of Criminal 
Sentences: A Study of Judicial and 
Legislative Confusion." 10 University 
of Arkansas at Little Rock L.J. 367 (1987-
88). 

Guynes, Randall, and Neal Miller. 
"Improving Court Productivity: Two 
New Jersey Experiences." NIJ Reports, 
March/ April 1988, at 2. 

completed 20 years of service to take 
senior status. Sens. Dennis DeConcini 
(D-Ariz.), Edward M. Kennedy (D­
Mass.), and Arlen Specter (R-Pa.) are 
cosponsors of the bill. S. 2601 would 
permit election of senior status by a 
judge between the ages of 60 and 65 if 
the judge's age and years of service 
equal 80. Sen. Heflin said that his bill 
would be "more equitable for those 
judges who enter judicial service at 
an earlier age." A similar measure, 
H.R. 3726, has been introduced in the 
House (see The Third Branch, February 
1988, at 7). 

• The House Judiciary Committee 
July 26 ordered reported H. Res. 499, 
impeaching Judge Alcee L. Hastings 
(S.D. Fla.). The full House is sched­
uled to consider the resolution on 
Aug. 3. 

• H.R. 4842, an anti-drug bill, was 
introduced by Rep. Robert Michel (R­
Ill.). The bill also contains provisions 
that would abolish diversity jurisdic­
tion and enlarge the rule of U.S. v. 

Hartmann, Allen. '"Judges May 
Differ': Another Look at Judicial De­
cision-Making." 76 Illinois Bar J. 540 
(1988). 

Klein, Andrew R. Alternative Sen­
tencing: A Practitioner's Guide. Ander­
son, 1988. 

Litan, Robert E. and Clifford Win­
ston, eds. Liability: Perspectives and 
Policy. Brookings Institution, 1988. 

Marse!, Robert S. "The Constitu­
tional Jurisprudence of Justice Potter 
Stewart: Reflections on a Life of Pub­
lic Service." 55 Tennessee L. Rev. 1 
(1987). 

Mello, Michael. "Facing Death 
Alone: The Post-Conviction Attorney 
Crisis on Death Row." 37 American 
University L. Rev. 513 (1988). 

Mengler, Thomas M. "Consent De­
cree Paradigms: Models Without 
Meaning." 39 Boston College L. Rev. 
291 (1988). 

Mikva, Abner J. "Jumping at Con­
stitutional Questions Is Risky Busi­
ness." 14 Litigation No. 3 at 5 (Spring 
1988). 

See SOURCE, page 5 

Leon, 468 U.S. 897 (1984), to warrant­
less searches. Leon established a 
"good faith" exception to the Fourth 
Amendment exclusionary rule where 
police act in objective good faith and 
in reliance on a warrant. H.R. 4807, 
the renumbered "clean bill" based on 
H.R. 3152, also contains provisions 
that would essentially abolish diver­
sity jurisdiction (see The Third Branch, 
June 1988, at 2). 

• The Subcommittee on Public 
Buildings and Grounds of the House 
Public Works Committee held a hear­
ing on S. 1934, the bill that would 
provide for construction of an office 
building for federal judicial agencies 
and retired Supreme Court Justices in 
Washington, D.C. The subcommittee 
approved S. 1934, as amended, for 
full committee action. S. 1934 has al­
ready passed in the Senate (see The 
Third Branch, July 1988, at 5). 

• A House committee approved 
H.R. 1115, a bill to establish a federal 
standard in products liability cases. • 
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The Supreme Court hosted a reception for legislators and other guests at the Court to mark the signing into law by 
President Reagan on June 27 of S. 952 (Pub. L. 100-352), an act giving the Court greater discretion in selecting the cases 
it will review by eliminating mandatory review in several areas (see The Third Branch, May 1988, at 6). Among those 
in attendance were (from left) ABA President Robert Macerate; Justice Antonin Scalia; Justice Lewis F. Powell (ret.); 
Sen. Howell Heflin (D-Ala.); Chief Justice William H. Rehnquist; Sen. Dennis DeConcini (D-Ariz.); Justice Anthony 
Kennedy; Rep. Robert Kastenmeier (D-Wis.); Justice John Paul Stephens; and Rep. Carlos Moorhead (R-Cal.). Chief 
Justice Rehnquist had previously described the bill's passage as "the primary legislative goal of the Court" (see The 
Third Branch, July 1988, at 5). 

Rep. Robert Kastenmeier (D-Wis.), 
Chairman of the House Judiciary 
Committee's Subcommittee on 
Courts, Civil Liberties and the Ad­
ministration of Justice, and Sen. 
Howell Heflin (D-Ala.), Chairman of 
the Senate Judiciary Committee's 
Subcommittee on Courts and Ad­
ministrative Practice, principal co­
sponsors of the bill that became Pub. 
L. 100-352, at the reception. 

SOURCE, from page 4 

Miner, Roger J. "Federal Courts at 
the Crossroads." 4 Constitutional Com­
mentary 251 (1987). 

"1987 Survey of Books Relating to 
the Law." 85 Michigan L. Rev. Nos. 5 
& 6 (1987). 

Norgren, Jill, and Serena Nanda. 
American Cultural Pluralism and Law. 
Praeger, 1988. 

Payor, Susan Margaret. "Post-Judg­
ment Interest in Federal Courts." 37 
Emory L.J. 495 (1988). 

Posner, Richard A. 'The Jurispru­
dence of Skepticism." 86 Michigan L. 
Rev. 827 (1988). 

Rehnquist, William H. "The Su­
preme Court: 'The First Hundred 
Years Were the Hardest'." 42 Univer­
sity of Miami L. Rev. 475 (1988). 

Resnik, Judith. Due Process: A Public 
Dimension. Rand Corp., Institute for 
Civil Justice (1988). 

Rieger, Carol T. "The Judicial 
Councils Reform and Judicial Con-

duct and Disability Act: Will Judges 
Judge Judges·?" 37 Emory L.J. 45 
(1988). 

Rowland, C.K., Donald Songer, and 
Robert A. Carp. "Presidential Effects 
on Criminal Justice Policy in the 
Lower Federal Courts: The Reagan 
Judges." 22 Law & Society Rev. 191 
(1988). 

Stephens, Pamela J. "Controlling 
the Civil Jury: Towards a Functional 
Model of Justification." 76 Kentucky 
L.J. 81 (1987-88). 

"Symposium-Perspectives on Pro­
posals for a Constitutional Amend­
ment Providing Victim Participation 
in the Criminal Justice System." 34 
Wayne L. Rev. 1 (1987). 

Tabb, Charles Jordan. "The Bank­
ruptcy Reform Act in the Supreme 
Court." 49 University of Pittsburgh L. 
Rev. 477 (1988). 

Torry, Saundra. "Lawyers Scramble 
to Fill Void in Death Row Appeals." 

See SOURCE, page 7 
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Rule 16 does not authorize court 
to require represented parties to 
appear at settlement conferences, 
Seventh Circuit says. Fed. R. Civ. P. 
16(f) does not provide the authority 
for a district court to order repre­
sented parties to appear at settlement 
conferences, the Seventh Circuit held 
recently. G. Heileman Brewing Co. v. 
Joseph Oat Corp., No. 86-3118 (7th Cir. 
June 13, 1988). Both the magistrate 
and the district court found authority 
in rule 16 to order defendant Oat to 
send someone other than its counsel 
to the conference. Oat sent its attor­
ney to the settlement conference, but 
he had authority to settle only if Oat 
would not be required to pay money 
as a condition of settlement. The mag­
istrate conducting the settlement con­
ference decided that Oat had violated 
his order that each party be repre­
sented at the conference by counsel 
and by a representative having full 
authority to settle. The magistrate 
sanctioned Oat under rule 16(f), and 
after a hearing ordered Oat to pay the 
expenses incurred by other parties in 
attending the conference, including 
attorneys' fees. Oat asked the district 
court to reconsider the magistrate's 
order. The district court upheld the 
sanctions, reasoning that it needed 
the ability to conduct productive set­
tlement conferences to manage its 
caseload effectively, and that settle­
ment conferences without the parties 
present are not productive. G. Heile­
man Brewing Co. v. Joseph Oat Corp., 
107 F.R.D. 275 (W.D. Wis. 1985). 

On appeal, the Seventh Circuit 
noted that "Rule 16(f) does not state 
that the court may actually order a 
represented party to appear. Rule 
16(a), however, specifically addresses 
who the district court may order to 
appear. Rule 16(a) states that those 
people are attorneys and unrepre­
sented parties. . . . But nothing in 
Rule 16(f) specifically authorizes a 
district court to order a represented 

August 1988 

party to appear at a settlement con­
ference." The Seventh Circuit said 
that this result was "consistent with 
other cases from this circuit indicat­
ing that Rule 16's specific language 
limits a court's authority over pretrial 
proceedings," including Strandell v. 
Jackson County, 838 F.2d 884 (7th Cir. 
1988), which held that district courts 
do not have the authority to order 
litigants or their attorneys to partici­
pate in summary jury trials (see The 
Third Branch, March 1988, at 3). 

Court may require parties to par­
ticipate in summary jury trial, M.D. 
Fla. rules. A district court in the 
Middle District of Florida has held 
that it is within the court's powers 
under the Federal Rules of Civil Pro­
cedure and Article III of the 
Constitution to require parties to 
participate in a summary jury trial. 
Arabian American Oil Co. v. Scarfone, 
119 F.R.D. 448 (M.D. Fla. Apr. 4, 
1988). Defendants, in support of their 
motion to be excused from participa­
tion in the summary jury trial, cited 
the Seventh Circuit's Strandell deci­
sion (see item above). One defendant 
also stated that he lived and worked 
abroad and that it would be very 
expensive for him to attend the sum­
mary jury trial. The court did not find 
Strandell persuasive; it noted that the 
district has a backlog of cases await­
ing trial and has used the summary 
jury trial device since 1985. The sum­
mary jury trial would take two days, 
while the parties had estimated that 
the actual trial of the case would 
require seven weeks. The court 
pointed to Fed. R. Civ. P. 16 as one 
basis for summary jury trials, noted 
that Fed. R. Civ. P. 1 requires courts 
to secure to litigants just, speedy, and 
inexpensive determination of their 
claims, and stressed the court's inher­
ent authority under Article III to per­
form the task of administering justice. 
Moreover, the court noted, if the 
summary jury trial does not lead to 
settlement, the parties are still en­
titled to all of their substantive rights, 
including the right to a binding trial. 
The court left open the possibility that 

defendants could be excused from 
participating in the summary jury 
trial due to inability to appear for 
financial reasons, saying that such 
reasons should be addressed by the 
magistrate before whom the sum­
mary trial was scheduled. 

At least one other district court, 
also disagreeing with Strandell, has 
upheld a requirement that parties 
participate in a summary jury trial. 
Williams v. Hall, No. 84-149 (E.D. Ky. 
Apr. 5, 1988) (discussed in The Third 
Branch, June 1988, at 2). 

Successor judge must retry case 
when previous judge had not yet 
made findings of fact and conclu­
sions of law. Where a district judge 
recused himself before making find­
ings of fact or issuing any rulings, the 
successor judge could not make nec­
essary credibility detenninations and 
therefore was required to retry the 
case, the Eleventh Circuit has held. 
Emerson Electric Co. v. General Electric 
Co., 846 F.2d 1324 (11th Cir. 1988). In 
a contract action, the district judge 
conducted a bench trial and took the 
case under submission. Before mak­
ing any findings of fact or issuing any 
rulings, the judge recused himself 
because he owned stock in one of the 
parties. The case was reassigned to a 
different judge, who issued a memo­
randum opinion and entered judg­
ment in favor of Emerson on the basis 
of the trial transcript. General Electric 
filed a motion for new trial or, in the 
alternative, to alter or amend the 
judgment, asserting that the district 
court had been required to resolve an 
issue of credibility without having 
had the opportunity to observe the 
demeanor of witnesses. The district 
court denied the motion, and General 
Electric appealed. 

The Eleventh Circuit discussed 
Fed. R. Civ. P. 63, which does not 
explicitly cover instances in which the 
presiding judge recuses himself be­
fore filing findings of fact and conclu­
sions of law. Courts have, however 
read into rule 63 the inference that if 
the presiding judge in a civil case has 

See NOTEWORTHY, page 7 
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yet to issue findings of fact and con­
clusions of law, a successor judge 
must retry the case, the court noted. 
Two exceptions to this interpretation 
have developed: where all parties 
consent to the successor judge's mak­
ing findings of fact and conclusions of 
law based on the trial transcript; and 
where the trial transcript serves es­
sentially as "supporting affidavits" 
for summary judgment purposes and 
no credibility determinations are re­
quired. Since both parties had not 
consented to resolution based on the 
transcript, and credibility determina­
tions were required, the case must be 
retried, the Eleventh Circuit held. 

Judge not present during trial 
may impose sentence where suffi­
cient familiarity with trial existed. A 
judge who was not present during 
the trial and who had been unable to 
review the trial transcript prior to 
sentencing could nonetheless impose 
sentence in a complex criminal case 
where he was sufficiently familiar 
with the trial, the Eleventh Circuit 
has held. U.S. v. Caraza, 843 F.2d 432 
(11th Cir. 1988). Defendants were 
convicted of violating federal drug 
laws. They were sentenced by a judge 
other than the one who presided over 
the trial. At the time of the sentencing 
hearing, the trial transcript was un­
available. On appeal, defendants ar­
gued that a judge who was not pres­
ent during the trial of a complex case 
may not impose sentence without 
first having read the trial transcript. 
The court of appeals noted that the 
sentencing judge was quite familiar 
with the trial. He had ruled on nu­
merous pretrial motions while the 
case was pending before him. He met 
with the presiding judge to discuss 
the trial during its progression. The 
district court's order noted that the 
sentencing judge would consult with 
the presiding judge before the impo­
sition of sentence. The Eleventh Cir­
r.uit distinguished the case relied on 
by the appellants, in which the record 
disclosed nothing to indicate that the 

sentencing judge had familiarized 
himself with the trial. In the instant 
case, there was "ample evidence that 
[the sentencing judge] was familiar 
enough with the trial to impose sen­
tence," the court held. 843 F.2d at 
437. 

Magistrate may preside over jury 
selection, Second Circuit holds. It is 
permissible for a magistrate to pre­
side over jury selection in a felony 
trial, the Second Circuit has held, 
thus reaching a conclusion different 
from that of the Fifth Circuit. U.S. v. 
Garcia, No. 87-1243 (2d Cir. June 1, 
1988); contra, U.S. v. Ford, 824 F.2d 
1430 (5th Cir. 1987), cert. denied, 108 S. 
Ct. 741 (1988) (see The Third Branch, 
October 1987, at 2). A magistrate 
presided over jury selection, and a 
trial of defendants was held before a 
district judge on various narcotics 
charges. On appeal, defendants ar­
gued that 28 U.S.C. § 636 precludes 
the delegation of jury selection to a 
magistrate, and that such a delegation 
contravenes Article III of the 
Constitution. The court of appeals 
rejected these arguments. Jury selec­
tion delegation is within the scope of 
28 U.S.C. § 636(b)(3) and is consistent 
with the Federal Magistrates Act, and 
such delegation is permissible even 
absent a defendant's consent, the 
Second Circuit held. Moreover, such 
a delegation does not violate Article 
III where the district court affords de 
novo review of unsustained chal­
lenges to jurors for cause. • 
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Multi-Door Dispute Resolution pro­
gram offers a variety of alternatives to 
litigation and is a national model proj­
ect of the ABA. Finkelstein was also 
involved in other dispute resolution 
programs at the D.C. Superior Court, 
including Settlement Week. She has 
also worked at the White House, the 
U.S. Department of Education, and 
the Office of Personnel Management. 
She is a graduate of Simmons College 
and did graduate work at Boston 
College. 

Hehman had served as Clerk of the 

7 
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SOURCE, from page 5 

Washington Post, July 24, 1988, at All. 
Uviller, H. Richard. Tempered Zeal: 

A Columbia lAw Professor's Year on the 
Streets With the New York City Police. 
Contemporary, 1988. 

U.S. Courts-District of Columbia 
Circuit Report 1987. Chief Judge and 
Circuit Executive of the D.C. Circuit. 

U.S. Courts-Eighth Circuit Annual 
Report 1987. Chief Judge and Office 
of the Circuit Executive. 

U.S. Government Accounting Of­
fice. Product Liability: Extent of Litiga­
tion Explosion in Federal Courts Ques­
tioned. GAO, 1988. 

Watson, AndrewS. "Some Psycho­
logical Aspects of the Trial Judge's 
Decision-Making." 39 Mercer L. Rev. 
937 (1988). 

Whitten, Ralph U. "Separation of 
Powers Restrictions on Judicial Rule­
making: A Case Study of Federal 
Rule 4." 40 Maine L. Rev. 41 (1988). 

Wilkins, William W., Jr. "Plea Ne­
gotiations, Acceptance of Responsibil­
ity Role of the Offender, and Depar­
tures: Policy Decisions in the Promul­
gation of Federal Sentencing Guide­
lines." 23 Wake Forest L. Rev. 181 
(1988). 

"Women and the Constitution: 
Presentations from the 1987 Eighth 
Circuit Judicial Conference, Colorado 
Springs, Colorado, July 17, 1987" 
(including presentations by Judges 
Ruth Bader Ginsburg, Constance 
Baker Motley, and Diana E. Murphy). 
6 lAw & Inequality 1 (1988). • 

Court of Appeals for the Sixth Circuit 
since 1974. He is a graduate of the 
U.S. Air Force Academy and Salmon 
P. Chase College of Law, and a fellow 
of the Institute for Court Manage­
ment. He has served on the Board of 
Directors of the American Judicature 
Society and as a member of the Advi­
sory Council of the Institute for Court 
Management. He chaired the U.S. 
Appellate Courts Clerks' Standing 
Committee, chaired the New AIMS 
users group, and has served as a 
member of the Steering Council of the 
Federal Court Clerks Association. • 

August 1988 

AUG 5 1988 
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Clerk of U.S. Bankruptcy Court, D-Vt., 
Rutland. Starting salary to $46,679. Ap­
pointed pursuant to 28 U.S.C. § 156. Requires 
bachelor's degree; graduate degree in public 
or business administration or law desirable. 
Must possess executive ability demonstrated 
by progressively responsible administrative 
experience. Starting date Nov. 1, 1988. Submit 
cover letter addressing scope of the 
applicant's managerial achievement, and res­
ume (in triplicate, showing size of current 
organization's budget, and number and com­
position of personnel) by Aug. 31, 1988, to Se­
lection Committee, c/o Hon. Francis G. 
Conrad, U.S. Bankruptcy Court, P.O. Box 
6648, Rutland, Vt 05701-6648. 

Special Master, U.S. Claims Court, Wash­
ington, DC. Salary $54,907 to $72,500 (subject 
to funding; statute under which work is to be 
performed becomes effective Oct. 1, 1988). 

Positions Available 
Special master to serve as adjunct to the court 
under the National Childhood Vaccine Injury 
Act of 1986. Must be member of bar with at 
least 5 years' active practice of law; time spent 
as a judge, judicial law clerk, attorney for fed­
eral or state agency, and other qualifying legal 
experience may count toward the 5 years. Send 
resume to Gary Gol.kiewicz, Esq., Chief of Staff, 
U.S. Oaims Court, 717 Madison Place, N.W., 
Washington, DC 20005. 

Clerk/Court Executive Officer, N.D. Cal. 
Entry level salary $64,397 per year. Provides all 
administrative support services required by the 
court; supervises a staff of 107 employees and 
provides support services to over 300 judicial 
officers and staff. Must have 10 or more years' 
progressively responsible management experi­
ence, thorough understanding of automation 
concepts and applications, and undergraduate 
degree, preferably in public or business admini-

EQUAL OPPORTUNITY EMPLOYERS 
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Washington, DC 20005 

Official Business 
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stration or related area; law degree or gradu­
ate degree in court or public administration 
desirable and may be substituted for 2 years 
of the required experience. To obtain applica­
tion write to William L. Whittaker, Clerk, U.S. 
District Court, 450 Golden Gate Ave., San 
Francisco, CA 94102 (415) 556-2338. Applica­
tions must be received by Sept. 15, 1988; in­
cumbent to retire in March 1989. 

Chief Deputy Clerk, U.S. Court of Ap­
peals, Sixth Cir. Salary $27,716 to $54,907. Re­
quirements: 6 years' progressively responsible 
managerial or administrative experience, law 
degree from accredited law school; degree in 
public, business, or judicial administration or 
in law may be partially substituted for there­
quired experience. Send resume with cover 
letter by Sept. 1, 1988, to Leonard Green, 
Oerk, 538 USPO & Courthouse Building, Gn­
cinnati, OH 45202. Open until filled . 

First 
Class 
Mail 

U.S. MAIL 

Postage and 
fees paid 

United States 
Courts 
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Retired Chief Justice Warren Burger Reflects on 
Developments in the Judiciary During His Tenure 

Warren E. Burger was appointed Chief 
Justice of the United States by President 
Nixon in 1969. He retired from the position 
in 1986 to serve full time as Chairman of the 
Commission on the Bicentennial of the U.S. 
Constitution. In the following interview, he 
discusses some of the changes in the federal 
judiciary during his years in service, accom­
plishments in the field of judicial admini­
stration, and unfinished items on his agenda 
for the courts. 

One hallmark of 
your tenure as Chief 
Justice was your sus­
tained attention to 

on the D.C. Court of Appeals, I sat as a 
visiting judge in a number of circuits. 
That gave me a valuable opportunity to 
see how our system was working. 

But didn't you bring a series of spe­
cific proposals to the American Bar 
Association meeting in Dallas a few 
weeks after your appointment? 

Yes, and we should be grateful for the 
ABA's work. It immediately acted on 

those proposals and 
others later on. 

What were those 
1969 proposals? 

One was to create an 
the administrative organization to train 
aspects of the judi- court administrators. 
cial system-State In 1969 there was only a 
and Federal. Were handful of people in 
the changes you the country that could 
sponsored starting in be considered profes-
1969 part of a pro- sional and qualified 
gram that you had in court administrators. 
mind before you be- And they were self-
came Chief Justice or trained; there were no 
did they evolve as training facilities. I put 
you went along? the question to the 

I can't say that I had lnsti tute of Judicial 
any preconceived Warren E. Burger Administration break-
plan because my appointment came as a fast meeting -"Court Administrators: 
total surprise. But I was convinced that Where Would We Find Them?"-and 
the system was not working as well as it proposed creation of the Institute for 
should. I'd been saying tpat as early as Court Management. Bernard Segal, the 
1957 when I spoke at the New York Uni- ABA's incoming President, got the cor­
versity Law School about "The Courts poration organized within 90 days. 
on Trial." And I had been a close friend Former Attorney General Herbert 
of Warren Olney since we served to- Brownell became Chairman of the Insti­
gether in the Justice Department. When tute and the Institute sessions began in 
he was Director of the Administrative Denver with a full-time, one-year pro­
Office of the Courts, I worked with him gram funded largely by L.E.A.A. and 
on some of the projects he began to foundation grants-including the 
sponsor such as experimenting with American Bar Association, the Ameri­
serninars for new judges. can Judicature Society, and the Institute 

My view of the system and its needs of Judicial Administration. The upshot 
... lso came from observations in private is that today hundreds of ICM gradu­
practice and the cases I argued in vari- ates are working in the courts-mostly 
ous circuits over the years. Then, while See BURGER, pages 

Center to Conduct Time 
Study of Bankruptcy 
Judges' Work 

Acting on a request from the Commit­
tee on the Administration of the Bank­
ruptcy System of the Judicial Confer­
ence of the United States, the Federal 
Judicial Center will conduct a thorough 
study of the work of bankruptcy judges. 
The purpose of the study is to improve 
the formula for determining the re­
quired number of bankruptcy judge­
ships. 

Every bankruptcy judge will be asked 
to keep careful records of work day ac­
tivities, using special diary forms sup­
plied by the Center for that purpose. 
Both case-related and non-case-related 
time will be recorded, so that the full 
range of judicial activity can be de­
scribed. 

The study will be conducted in five 
waves of 10 weeks each, with approxi­
mately one-fifth of the judges being ask­
ed to participate in each wave. Multi­
judge courts will be represented in sev­
eral waves. The firstwaveof thestudyis 
scheduled to begin in the second week 
of October, with requests for participa­
tion going out approximately one 
month earlier. The starting dates for the 
second through the fifth waves are Dec. 
26, Mar. 6, May 15, and July 31. 

By collecting information over an 
entire year, and by having each region 

See TIME STUDY, page 11 
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L EGISLATION 

The following measures before Con­
gress are of interest to the judiciary. 

• The House Judiciary Committee's 
Subcommittee on Courts, Civil Liber­
ties, and the Administration of Justice 
held a hearing on a number of bills to 
revise the geographical or organiza­
tional configuration of individual judi­
cial districts; on HR. 3726, a proposal to 
revise the "rule of eighty'' applied to 
eligibility for senior judge status; and on 
bills that would establish a Federal 
Courts Study Commission. 

Chief Judge Alexander Harvey II (D. 
Md.) and Judge Edward R. Becker (3d 
Cir.) testified on behalf of the Judicial 
Conference at the hearing, and ad­
dressed the relevant statutory provi­
sions of title 28 and Judicial Conference 
policies. The proposed changes in the 
configuration of individual judicial dis­
tricts would affect the Districts of N.J., 
W.D. Ky., Md., M.D. Fla., S.D. Fla., and 
E.D. Pa., and ranged in scope from the 
addition of a statutorily designated lo­
cation for the holding of court in a given 
district to the creation of a new division. 
Judges Harvey and Becker's testimony 
pointed out that statutorily designating 
a community in 28 U.S.C. §§ 81-131 is 
not a necessary prerequisite to a court's 
sitting in a community, but is a pre­
requisite to building a courthouse there 
or leasing commercial space for court­
rooms, chambers, and offices. Noting 
that there are currently "dozens of 
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courthouses that are utilized less than 
30 days per year," the judges pointed 
out the costs of building unnecessary 
courthouses and leasing unneeded 
commercial space, which can be 
avoided by not "statutorily designat­
ing" a community unless there is 
"strong evidence of a great deal of court 
work to be done there." They summa­
rized the Judicial Conference's policies 
on changing districts' configurations, 
and noted that the Conference has a 
"general record" of approval of consoli­
dation of district court divisions and of 
reduction of numbers of places of hold­
ing court. 

H.R. 3726 would permit federal 
judges between ages 60 and 64 to take 
senior status if they have been on the 
bench for 20 years or more. The Judicial 
Conference has long supported the 
concept embodied in the bili. A similar 
bili, S. 2601, is pending in the Senate. 
Judges Harvey and Becker testified that 
H.R. 3726 would encourage younger 
people to accept judgeships and to 
remain on the bench, and would aug­
ment the federal judiciary by creating a 
small group of federal judges who could 
take senior status from one to five years 
earlier than is currently allowed. (A 
judge's assumption of senior status cre­
ates a vacancy in the judgeship for 
which the President may nominate a 

Center Releases Bankruptcy 
Mediation Report 

Alternative Dispute Resolution in a 
Bankruptcy Court: The Mediation Pro­
gram in the Southern District of Califor­
nia, by Steven Hartwell of the Univer­
sity of San Diego School of Law and 
Gordon Bermant of the Center's Re­
search Division, is now available. The 
publication reports on California 
Southern' s mediation program for ad­
versary proceedings and contested 
matters, which was established in 
1986. 

The authors describe and analyze 
the program as it developed through 
the assignment of its first 80 adversary 
proceedings to mediation. The report 
is based on interviews with 26 partici­
pants in the program and on study of 
the case files, which the authors de­
scribeand from which theydrawinfer­
ences. 

Copies of the report can be obtained 
from Information Services, 1520 H 
Street, N.W., Washington, DC 20005. 
Please enclose a self-addressed mail­
ing label, preferably franked (8 oz.), 
but do not send an envelope. 

successor.) H.R. 3726 would affect only 
eligibility for senior status under 28 
U.S.C. § 371(b), and would not change 
current law that applies to a retirement 
from office under 28 U.S.C. § 371(a). 

See LEGISLATION, page 12 

AO Task Force Revises Bankruptcy Forms 
The Administrative Office has re­

leased two new manuals containing 
procedural forms issued under the au­
thority of Bankruptcy Rule 9009, in­
structions for using the forms, and other 
bankruptcy-related materials. Volume 
I, Fonns and Instructions for the Courts, is 
designed for court use. Volume II, Fonns 
and Instructions for the Public, an 
abridged version of Volume I, is de­
signed to assist the general public. 

Volume I contains copies of the Offi­
cial Bankruptcy Forms promulgated by 
the Judicial Conference, statistical re­
porting forms that the bankruptcy 
clerks submit to the AO, internal clerk's 
office forms, procedural forms issued 
under Bankruptcy Rule 9009, and other 
materials. Volume II is intended to be 

kept at the intake counter so that it may 
be consulted and photocopied by the 
public. Instructions are provided for 
each form, tailored to meet the needs of 
the expected users. Frequent citations 
are made to the applicable Bankruptcy 
Rules and Bankruptcy Code sections. 
Procedural hints are offered where 
appropriate. Both volumes contain in­
dices with extensive cross-references. 

The revised forms are the product of a 
special task force of bankruptcy judges 
and clerks and AO staff, chaired by 
Peter G. McCabe, Assistant Director for 
Program Management of the AO. J. Ted 
Donovan, Assistant Chief of the Bank­
ruptcy Division, edited the forms and 
prepared the instructions with the assis­
tance of visiting estate administrators. 
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District Court in District of Columbia Using 
Touch-Screen Computer to Inform Court Visitors 

A touch-screen system that allows number. The inquirer will"then be able 
court visitors to obtain information to access case information. The touch­
from the computer system maintained screen system is designed for use by 
by the court was installed in the District members of the public who may not 
Court for the District of Columbia ear- have much experience in requesting 
lier this summer by Federal Judicial information from the courts. It is located 
Center personnel. The system is part of in the public area of the clerk's office. 
a pilot program of testing technologies "Everybody who has used the system 
that also includes the computer-synthe- likes it," according to Civil New Case 
sized voice system being used in three Clerk Yvonne Estrada-Perez. "Attor­
bankruptcycourts(seeTheThird Branch, neys who have computers themselves 
August 1988, at 1), and a project allow- like the fact that the courts are coming 
ing computer users to dial in for access around to the type of technology they 
to information. have." 

The touch-screen system consists of a Persons who would like more infor-
screen attached to a personal computer mation about the touch-screen system 
that contains a copy of the court's data- maycontactMikeGreenwoodorRobert 
base. The screen is divided into zones Borochoff of the Center's Innovations & 
and displays some graphics. Visitors Systems Development Division, (202) 
touch the portion of the screen display 633-6400. 

BULLETIN OF THE J\\h 
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Yvonne Estrada-Perez, Civil New Case Clerk 
(left), and Mary Thomas, secretary to Clerk of 
Court James F. Davey, inspect the touch-screen 
system in use in D.D.C. 

offering the desired information, and --------------------------------
the next screenful of information ap­
pears in response to the touch. A visitor 
knowing a case number can quickly 
access the short title of the case, the 
cause of action, the nature of the suit, the 
judge's name, the filing date, the case's 
termination date, and the reopening 
date. A visitor who knows only the 
name of a party can enter that name into 
the system, which will then display an 
indexed list of all parties, giving the role 
in the case of that party and the case 

Ninth Circuit Holds 
Sentencing Guidelines 

Unconstitutional 
The Ninth Circuit has affirmed two 

lower court holdings that the Sentenc­
ing Guidelines are unconstitutional on 
separation of powers grounds because 
the Sentencing Reform Act places the 
Commission in the judicial branch and 
requires that three Article III judges 
serve as members of the seven-person 
Sentencing Commission that drafted 
the guidelines. Gubiensio-Ortiz v. Ka­
nahele, No. 88-5848 (9th Cir. Aug. 23, 
1988). The Supreme Court has already 
granted certiorari before judgment in a 
district court case raising the constitu­
tionality issue, and will hear arguments 
in that case Oct. 5 (see The Third Branch, 
July 1988, at 1). 

ABA Discusses Resolutions on Federal Court 
Issues at Annual Meeting Held in Toronto 

Several issues relating to the federal 
courts were discussed at this yea(s 
annual meeting of the American Bar 
Association, held last month in Toronto, 
Canada. Some resolutions presented in 
the House of Delegates and actions 
taken thereon are listed below. 

Changes to 28 U.S.C. Three major 
resolutions to change 28 U.S. C., all from 
the Committee on Federal Judicial Im­
provements, were submitted to the 
House of Delegates. One was a resolu­
tion requiring certification by a district 
court that a judgment or order is a final 
decision (except for taxation of costs and 
enforcement proceedings). This resolu­
tion was sent back to the Committee for 
reconsideration. 

The second resolution, which was 
withdrawn, would have modified the 
definition of corporate citizenship for 
diversity jurisdiction purposes; in­
cluded in this second proposal was a 
proviso that the citizenship of a legal 
representative of an estate of a decedent, 
an infant, or an incompetent must be 
deemed to be in the home state of the 
decedent, the infant, or the incompe­
tent. These changes are part of a bill 

pending in Congress, H.R. 4807. (The 
last ABA action on diversity jurisdiction 
was taken in 1987, when the House ap­
proved a recommendation to increase 
the amount in controversy requirement 
to $50,000.) 

A third resolution recommended that 
Congress create a new multiparty, 
multiclaim jurisdiction in diversity of 
citizenship cases. This was also referred 
back to the Committee. 

Resolutions from Criminal Justice 
Section. The Criminal Justice Section 
submitted several resolutions for ABA 
endorsement. One related to electroni­
cally monitored home confinement. 
This resolution recommended that 
three conditions be met when such a 
sentence is imposed: (1) that the judge 
find, on the record, that such electroni­
cally monitored home confinement is 
the least restrictive alternative that can 
be imposed consistent with the protec­
tion of the public and the gravity of the 
offense; (2) that the judge or a probation 
office not automatically require elec­
tronic monitoring as a condition of pro­
bation; and (3) that an individual's abil-

See ABA MEETING, page 11 

September 1988 
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ERSONNEL 
CIRCUIT JUDGES 

Nominations 
Guy G. Hurlbutt, 9th Cir., Aug. 11 

Appointment 
David M. Ebel, 10th Cir., Apr. 20 

DISTRICT JUDGES 

Nominations 
Robert Leon Jordan, E.D. Tenn, July 25 
D. Brooks Smith, W.O. Pa., July 28 
Jay C. Waldman, E.D. Pa., Aug. 3 

Confirmations 
Jan E. Dubois, E.D. Pa., July 26 
KarlS. Forester, E. D. Ky., July 26 
Fern M. Smith, N.D. Cal., July 26 
Herbert J. Hutton, E.D. Pa., Aug. 11 
Simeon Timothy Lake III, S.D. Tex., 

Aug. 11 

Appointments 
George M. Marovich, N.D. Ill., Aprill 
Kimba M. Wood, S.D.N.Y., Apr. 20 
David A. Ezra, D. Haw., May 20 
John C. Lifland, D.N.J., May 20 
William G. Cambridge, D. Neb., June 6 
Richard A. Schell, E. D. Tex., June 6 
KarlS. Forester, E. D. Ky., July 27 

Senior Status 
William R. Collinson, W.D. Mo., Apr. 1 
Hiram H. Ward, M.D.N.C., Aug. 19 

Resignation 
Gabrielle K. McDonald, S.D. Tex., Aug. 

14 

Nomination Withdrawn 
Robert Roberto, Jr., E.D.N.Y., July 26 

BANKRUPTCY JUDGES 

Appointments 
Walter Shapero, E. D. Mich., July 15 
David F. Snow, N.D. Ohio, July 25 
Lionel H. Silberman, M.D. Fla., July 27 
James R. Grube, N.D. Cal., Aug. 12 

Elevations 
Irvin N. Hoyt, Chief Bankruptcy Judge, 

D.S.D., July 1 

U.S. MAGISTRATES (FULL-TIME) 

Resignation 
Richard H. Ralston, W.D. Mo., Aug. 1 

September 1988 

AO to Update Work Measurement Formulas 
In light of significant changes in the 

work performed by court staff, the 
Budget Committee of the Judicial Con­
ference has asked the AO's Office of 
Planning and Evaluation to give prior­
ity to updating the work measurement 
formulas that are used in allocating 
positions to the clerks, probation, and 
pretrial services offices and in making 
budget projections and allocating re­
sources. Accordingly, beginning in 
January 1989, that office will initiate a 
three-year project to reevaluate the cur­
rent staffing formulas. 

Approximately 13,800 positions in 
the budget projection for the judiciary 
for fiscal1989 are based on work meas­
urement formulas. Several of the for-

mulas have not been significantly al­
tered since the early 1980s. In the mean­
time, factors such as varying local rules 
and management practices, workload 
changes, introduction of automation, 
and new legislation and Judicial Con­
ference mandates have had an impact 
on the processes and levels of effort re­
quired of court personnel. There has 
beengrowingconcern within the judici­
ary regarding the present formulas, and 
Congress has expressed concern about 
their accuracy and credibility. 

The three-year formula reevaluation 
project will be conducted by AO staff, 
court personnel, and contractors, using 
advisory committees, questionnaires, 
and on-site visits to selected courts. • 

Positions Available 

Librarian, Supreme Court of the 
United States. The librarian is respon­
sible for the management of the Supreme 
Court Library. Responsibilities include 
general supervision of 22 employees, 
management of a collection of approxi­
mately 250,000 volumes, budgeting, pro­
curement, space planning, and manage­
ment of automated information systems. 
Law degree and advanced degree in li­
brary science preferred. A minimum of 6 
years of progressively more responsible 
law library experience is required. Man­
agement experience, competence with 
automated information systems, strong 
interpersonal skills, and budgeting expe­
rience are all required. Salary commensu­
rate with qualifications and experience. 
Closing date Oct. 14, 1988. Send SF 171 to 
Personnel Office, Supreme Court of the 
United States, Room 3, Washington, DC 
20543. Tel. 202/479-3404. 

Clerk of Bankruptcy Court, S.D.N.Y. 
Salary $46,679-$72,500. Requires mini­
mum of 10 years' progressively respon­
sible administrative experience, at least 
three in a position of substantial manage­
ment responsibility. The active practice of 
law may be substituted on a year-for-year 
basis for experience. Education may be 
substituted as follows: bachelor's degree 
equals 3 years; postgraduate degree in 
public, business, or judicial administra-

tion equals 1 additional year; law degree 
may be considered as qualifying for 2 
additional years. Law degree, legal prac­
tice, and training or experience in judicial 
administration are highly desirable. Send 
3 copies of cover letter and resume by Oct. 
7 to Chief Bankruptcy Judge Burton R. Li­
fland, U.S. Custom House, One Bowling 
Green, New York, NY 10004-1408. 

Chief Deputy Clerk, W.O. Wash. Sal­
ary $39,501-$54,907. Responsible to the 
Clerk for the supervision and manage­
mentof40courtemployees. Must possess 
bachelor's degree and minimum of six 
years' administrative or supervisory ex­
perience in business or a public organiza­
tion, three years of which must have been 
progressively responsible, culminating in 
a responsible management position, pref­
erably in a federal, state, county, or local 
court. Favorable consideration given to 
automation experience and to advanced 
degree in management, law, public ad­
ministration, or criminal justice. Send 
comprehensive resume and cover letter, 
thoroughly specifying work experience, 
education, skills, abilities, accomplish­
ments, and salary progression to Mrs. 
F. D. Fields, Chief Deputy Clerk, U.S. Dis­
trict Court, 308 U.S. Courthouse, Seattle, 
WA 98104. Applications must be received 
by Sept. 23, 1988. 

Supervisory Deputy Clerk_ Court of Ap-

EQUAL OPPORTUNITY EMPLOYERS 
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BURGER, from page 1 

in the state courts, since there are only 
about 18 Federal Circuit and District 
Court positions. We need at least 40. 

Did you think the Federal Courts 
also needed court administrators? 

Definitely. We really need about 40. 
Congress authorized 11 Circuit Execu­
tives in 1971. Initially we tried to get 
Congress to provide similar positions 
for all metropolitan district courts, but 
that was not done. Later Congress gave 

in prisons, haven't you? 
I've said for 30 years that it makes no 

sense to put people in prison and not 
train them to do something construc­
tive-and make them better human 
beings while there and when they get 
out. We need "factories with fences," 
not human warehouses. We need to 
train them in some marketable skills. 
Also that every prison should have a 
grievance procedure along the lines that 
labor unions have to resolve prisoner 

University Law School. I worked on the 
faculty of the New York University 
Seminarfor Appellate Judges from 1957 
to 1969 and learned from the State Su­
preme Court Justices some of their prob­
lems. 

How did the National Center for 
State Courts come about? 

"I've said for 30 years that it makes no sense to put people in 
prison and not train them to do something constructive." 

In 1971 we convened a Conference on 
the Judiciary at Williamsburg and there 
proposed that the Center be created 
along the lines of the Federal Judicial 
Center. The National Center for State 
Courts now has a $4-5 million head­
quarters at Williamsburg and has made 
enormous contributions to improving 
the work of the State Courts. That con­
ference was developed by a team that 
included Justice Tom Clark, Justice Paul 
Reardon of the Supreme Judicial Court 
of Massachusetts and Justice Louis 
Burke of the Supreme Court of Califor­
nia. 

us six such positions, on a temporary 
basis. Every district having more than 
eight or ten judges needs an administra­
tor to keep things moving. The prob­
lems in the large districts like New York, 
Los Angeles, Atlanta, or Chicago are 
very different from those in the smaller 
districts of Minnesota or Kansas. Court 
administrators deal essentially with 
"traffic management" problems. 

What were the State-Federal Coun­
cils that began in 1969? 

At the 1969 ABA Annual Meeting I 
spoke to the Conference of Chief Jus­
tices and asked each State Chief Judge to 
meet with the ranking Federal judge in 
each state to create a small, informal 
group to iron out tensions between the 
two systems-for example coordinat­
ing trial calendars and jury calls. These 
councils were especially important for 
the large states. There are about 35 such 
councils now, and new methods of co­
operation have also developed. 

Weren't prisons on your 1969 agenda 
at the ABA? 

Yes, and the Association created a 
commission of lawyers and members of 
other professions-Dr. Karl Menninger 
of the famous Menninger Clinics, for 
example. Chief Justice Hughes of New 
Jersey was the first Chairman, and 'they 
came up with some valuable proposals. 
Part of the value was developing a na­
tional interest. 

You've had a long-standing interest 

complaints. When this was done there 
was a sharp drop in Federal cases on 
minor grievances. 

What are some of the other changes 
you urged? 

I think it would be more beneficial to 
talk about the failures I encountered­
what still needs to be done. 

We can get to those, but what about 

What else? 
I think we made some progress, at 

least in some districts, in countering this 
idea that any new lawyer can walk out 
of a law school with a degree, pass the 
state bar exam, and then walk into any 

"I would say ... that-more so now than 20 years ago-judges 
and lawyers tend to view the judicial process as a system, and 
to realize that we all have an obligation to the consumers of our 
legal system and the taxpayers who support it." 

the accomplishments? 
The National Center for State Courts, 

like the Institute for Court Manage­
ment, was long overdue. Now that the 
State Justice Institute is in place, it will 
also provide assistance to the state 
courts. 

Why were you concerned with the 
state courts? 

That is where more than 90 percent of 
all litigation arises. The State and Feder­
al Courts are simply different pews in 
the same church. I first came to see the 
need in 1957 when I was involved in 
helping develop an idea conceived by 
then Justice Fred Hamley of the Su­
preme Court of Washington (later on 
the Ninth CircuitCourtof Appeals) and 
Russell Niles, Dean of the New York 

federal court in the country and be 
admitted, very often engaging in on­
the-job training at the expense of their 
clients and the system as a whole. The 
Judicial Conference created a special 
committee chaired by Judge Edward 
Devitt made up of trial judges, lawyers 
with trial experience, and law teachers 
which studied that whole problem. 
Because of their work, at least in some of 
the courts, new lawyers must show they 
have a basic knowledge of the Federal 
procedural rules and the rules of evi­
dence. Every Federal court should re­
quire some kind of minimal exami­
nation for admission. 

What were other projects? 

See BURGER, page 6 
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ABA Committee role in judicial selec­
tion not subject to Federal Advisory Com­
mittee Act, D.D.C. holds. The District 
Court for the District of Columbia has held 
that although the ABA Standing Commit­
tee on the Federal Judiciary is an advisory 
committee "utilized" by the Department of 
Justice within the meaning of the Federal 
Advisory Committee Act (FACA), 5 U.S.C. 
App. II, that act cannot be applied to the 
ABA Committee without violating the 
separation of presidential and Congres­
sional powers specified in Article II of the 
Constitution. Washington Legal Found . v . 
Department of Justice (D.D.C. Aug. 4, 1988). 
The plaintiff, Washington Legal Founda­
tion, and plaintiff-intervenor Public Citi­
zen sought a declaratory judgment that the 
Department of Justice's use of the 14-mem­
ber ABA committee for evaluations of the 
qualifications of judicial nominees violates 
FACA. The plaintiffs requested that if the 
Department of Justice continued to solicit 
advice from the ABA Committee, that the 
Department be enjoined to comply with 
FACA requirements such as filing an advi­
sory committee charter, providing advance 
public notice of committee meetings, open­
ing meetings to the public, assigning a fed­
eral official to attend all meetings, main­
taining and providing public access to the 
committee's records, and having a "fairly 
balanced" membership in terms of points 
of view. 

The Department of Justice has relied on 
the ABA Committee's investigation and 
evaluation of the professional qualifica­
tions of potential nominees for federal 
judgeships since 1952, the court noted. It 
held that the ABA committee's "histori­
cally lengthy, direct, and significant rela­
tionship with DOJ in the evaluation proc­
ess" supports the conclusion that the 
committee falls within Congress's defini­
tion of "advisory committee" as that term 
is used in FACA. The court analyzed the 
roles in the nomination, confirmation, and 
appointment processes as provided for in 
Article Il of the Constitution and held that 
"Congress cannot impose FACA in this 
case because of the specific limitations on 
the role of the legislature as expressed in 
Article Il." The application of FACA to 
the ABA Committee "would potentially 
inhibit the President's freedom to investi­
gate, to be informed, to evaluate and to 
consult during the nomination process," 
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the court said. Moreover, the purpose fur­
thered by FACA-public accountability­
is satisfied through the confirmation pro­
ceedings, where the Senate Judiciary 
Committee has the opportunity to ques­
tion a representative from the ABA com­
mittee and to request additional informa­
tion, and in which other groups and indi­
viduals have an opportunity to present 
views different from those of the ABA 
committee. Thus, "no overriding congres­
sional interest has been demonstrated that 
outweighs FACA's intrusion on the nomi­
nation power of the President." The court 
entered judgment against the plaintiffs and 
in favor of the Department of Justice and 
dismissed the action. 

Seventh Circuit, voting en bane, va­
cates panel decision in Heileman Brewing 
case on requiring parties to attend settle­
ment conferences. The decision of the 
panel in G. Heileman Brewing Co. v. Joseph 
Oat Corp. , No. 86-3118 (7th Cir. June 13, 
1988), has been vacated by the court voting 
en bane and rehearing ordered for Sept. 27. 
The panel decision, summarized in NoTE­
woRmY last month (see The Third Branch, 
August 1988, at 6), had held that Fed. R. 
Civ. P. 16 does not authorize the court to 
require represented parties to appear at 
settlement conferences. 

Fourth Circuit, sitting en bane, affirms 
district court decision on Virginia's obli­
gation to provide counsel to state habeas 
petitioners in death penalty cases. The 

Fourth Circuit, sitting en bane, has affirmed 
a district court decision that held that the 
Commonwealth of Virginia, in order to 
satisfy its obligation to provide death row 
inmates with meaningful access to the 
courts, must provide appointment of coun­
sel upon request to such inmates filing 
state habeas corpus petitions. Giarratano v . 
Murray, 847 F.2d 1118 (4th Cir. 1988). A 
Fourth Circuit panel had earlier reversed 
the district court decision as to this issue 
and held that Virginia met its obligation to 
provide meaningful access with its system 
of law libraries, institutional attorneys who 
act in an advisory capacity in preparing 
postconviction petitions, and appointed 
counsel in cases requiring an evidentiary 
hearing. Giarratano v. Murray, 836 F.2d 
1421 (4th Cir. 1988) (discussed in The Third 
Branch, March 1988, at 4). The district court 
opinion, the Fourth Circuit panel opinion, 
and the en bane opinion all held that the 
right of meaningful access to court does 
not require the appointment of counsel for 
federal habeas corpus and certiorari peti­
tions. • 

BURGER, from page 5 

I don't believe it helps much to dwell 
on all this. I would say, though, that­
more so now than 20 years ago-judges 
and lawyers tend to view the judicial 
process as a system, and to realize that 
we all have an obligation to the consum­
ers of our legal system and the taxpayers 
who support it. And this change in atti­
tude, if it occurred, occurred during a 
time of tremendous growth in the Fed­
eral judiciary-growth made necessary 
by a steady increase in filings and new 
Federal jurisdictions. 

When I took office, there were about 
300 district judges and we had about 
100,000 civil and criminal cases. Now 
there are well over 500 judges and over 
275,000 cases. There were about 90 cir­
cuit judges and 10,000 appellate cases. 
Now we have around 160 circuit judges 
and over 35,000 cases. The increase in 
filings vastly exceeds the increase in 
judgepower. Given this tremendous 
growth, I think the system has held 
together very well. That is why we had 
to create the Magistrate Courts, which 
are working very well. 

What about the Supreme Court's 
case load? 

Now we're getting to my "failure 
agenda." 

Failure to keep the caseload down? 
No-failure to get a mechanism in 

place to deal with the expanding 
caseload. In my last years on the Court 
of Appeals, the Supreme Court issued 
around 70 to 90 signed opinions annu­
ally. By the early 1970's it grew to about 
120. It is now around 150. The same is 
true for cases filed : 1,200 or 1,300 in the 
early 1950's to over 3,000 by the late 
1960's and now it is around 5,000 each 
year. In other words, a steady increase 
in the work but no increase in the num­
ber of Justices, and I don't think an in­
crease in the number of Justices would 
help. 

How long has this subject been dis­
cussed? 

More than 40 years ago Professors 
Felix Frankfurter, Henry Hart and oth­
ers raised this issue, stating that 10C 
signed opinions a year was the maxi-

See BURGER, page 7 
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'1um the Supreme Court could handle 
_ it was to maintain proper quality. 

So what was the answer you saw in 
1969? 

I didn't have the answer, but I knew it 
needed study. We created the so-called 
Freund Committee in 1971 under the 
auspices of the Federal Judicial Center, 
which was just getting under way then. 
That committee, with Paul Freund, 
Alexander Bickel, and others, repre­
sented a wealth of Supreme Court expe­
rience. They recommended creation of 
an intermediate court between the 
Court of Appeals and the Supreme 
Court.1 

That recommendation ran into a lot 
of opposition. Were you surprised? 

It was what I expected. It takes time 
for any development of this kind; the 
legal mind tends to cling to old ideas 
''because we've always done it that 
way." For that matter, I certainly wasn't 
convinced that this intermediate court 
was the answer. But something had to 
be done to start towards an answer, and 

lis committee report was only a begin­
ning. 

In fact, the next step was a proposal in 
one of my early State of Justice Reports 
to the ABA that Congress create a com­
mission to study what to do about the 
appellate problem. This commission2-

Senator Roman Hruska chaired it and 
Professor Leo Levin served as Executive 
Director-heard testimony around the 
country and put in several years of 
study and came to about the same con­
clusion as the Freund Committee. 

It wasn't exactly the same, was it? 
No it wasn't. But it did agree with the 

Freund Committee on the case over­
load. The Hruska proposal put a lot 
more emphasis on the problem of con­
flicts among the circuits. It is wholly 
inappropriate for a particular question 
to be decided one way in one circuit and 
another way in a different circuit, or at 
least to let that difference stand for very 
long. Some conflict is tolerable for a 
while, but not very long if we are to have 
"' reasonably uniform quality of justice 

'this country. One objection was the 
absurd proposition that the increase in 

caseload is the Court's fault for accept­
ing too many cases, instead of leaving 
them to the Courts of Appeals. If a Court 
of Appeals openly disregards holdings 
of the Supreme Court, or if a conflict 
arises, the only proper action is review 
and reversal. Countless new statutes 
over the past 20 to 30 years created new 
Federal jurisdiction. 

Another independent committee, 
studying both state and federal ap­
pellate procedure, supported the find­
ings of the Freund and Hruska Reports. 
That committee was chaired by Profes­
sor Maurice Rosenberg of Columbia 
University, a former Assistant Attorney 
General. 

Didn't you present an alternative 
proposal to a permanent intermediate 
court? 

Yes. About three or four years ago, I 
suggested that in place of creating a 
permanent court, we try a temporary 
experiment for three to five years. The 
Supreme Court would create a panel by 
selecting one judge from each circuit 
and from that group draw a panel of 
nine who would come toW ashington­
or Chicago-perhaps twice a year to 
hear cases. The Supreme Court would 
refer statutory interpretation cases­
not constitutional questions--to the 
panel. If it didn't workout, we could say 
we tried the experiment and drop it. 

Haven't some objected to an in­
termediate court because it would 
place too much of a burden on the 
Courts of Appeals? 

That point has been raised, but it is 
without any substance. Under this ex­
periment a panel of nine circuit judges 
would sit perhaps twice a year for a 
week each time. Since these conflicts 
arise at the circuit level, the circuit court 
judges should be given the chance to 
rectify the problems as they do with en 
bane hearings-and my preference 
would be to draw primarily on Senior 
Circuit Judges. This panel would ad­
dress only issues of statutory construc­
tion-not constitutional cases. A minor­
ity of Federal judges opposed this idea 
from the start and Congress never really 
got to the heart of the problem. 

Incidentally, one of the principal 
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problems of statutory interpretation in 
the last 25 or 30 years has been the 
cloudy language of many statutes. 
Careful statutory draftsmanship is al­
most a lost art, with staffers and lobby­
ists getting so involved in the drafting 
process. 

How much relief would this in­
termediate court give the Supreme 
Court? 

Possibly up to one third of its load. 
Has the experimental proposal gone 

anywhere? 
Not very far. Apathy and inertia seem 

to surround proposals for improving 
the administration of justice unless 
there's a driving force behind them. The 
legal profession is just not very inter­
ested in the Court's caseload. 

Is the Supreme Court functioning as 
efficiently as it should? 

I have difficulty thinking how the 
Court could work more efficiently than 
it has for the 35 years that I've watched 
it closely. In 1970 the Court reduced the 
oral argument time from one hour to 30 
minutes so we heard 12 cases each week 
instead of eight; it has reduced the time 
devoted to reading lengthy announce­
ments of opinions from several hours on 
a given day to 10 or 15 minutes; and the 

See BURGER, page 8 
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Court has eliminated the requirement 
that every person admitted to the Bar be 
present in the Courtroom. Those steps 
saved a large amount of judge time. 

Would it be an improvement to have 
a true Supreme Court Bar-that is, a 
group of specialists who would argue 
most of the cases before the Court? 

I am not sure. There is no "Supreme 
Court Bar'' as the term is understood in 
the profession, as there probably was a 

Chief Justice could do it now with re­
spect to a Federal Judge eligible for 
senior judge status but he couldn't re­
ally give that judge the title of "Tenth 
Justice for Administration." In fact in 
August 1969 I asked the late Third Cir­
cuit Judge William Hastie, then a senior 
judge, to move to Washington to do 
something along those lines but he pre­
ferred to stay with judicial work. In 
addition to Judge Hastie, 30 years ago 
Judge Albert Maris would have 

11There is too much ~judge shop ping' in this country in both 
the Federal and State courts. This is particularly true in 
criminal cases .. .. " 

century ago or even 50 years ago. One 
exception is the professional career staff 
of the Solicitor General's office-they 
are consistently very good. The advo­
cacy in most court cases is very good, 
and I believe it improved during my 17-
year tenure. We sponsored a helpful 
program to assist state advocates with 
brief work and a practice or "moot" run 
of a case supervised by the Conference 
of State Governments. 

At some point you advanced the idea 
of a Tenth Justice for Administration. 
Where does that stand? 

That was another long-range pro­
posal to stir up some debate. Professor 
Dan Meador at the University of Vir­
ginia later had a seminar on this and the 
result was a recommendation for a 
"Chancellor" to do what I had in mind 
for the Tenth Justice for Administration. 
That gave substantial support for the 
basic idea but the title of "Chancellor" 
could cloud the function. It is an obso­
lete title fitting for the Smithsonian or an 
ancient university, but not in the courts 
of our day. 

How would the Tenth Justice be se­
lected? 

I would have the selection made by 
the Chief Justice. He would choose from 
among the Article III Federal Judges 
then in office to serve an indefinite term 
and then to return to his or her status as 
a Circuit or District judge. This would 
really be an assignment process. The 
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worked, and more recently Judge Ed­
ward Tamm. Tom Clark in retirement 
would have fit. Of course there are oth­
ers. 

What would be the duties of this 
Tenth Justice and why would that title 
help? 

The title and status would be very 
important in carrying out the function. 
He or she would carry a good deal of the 
work of dealing with the Judicial Con­
ference of the United States. Perhaps 
even presiding as a sort of "vice chair­
man." This would also be true with re­
spect to the Federal Judicial Center, 
whose Board of Directors is chaired by 
the Chief Justice. The Tenth Justice 
would closely follow the work of the 
Judicial Conference Committees, act as 
Congressional liaison, and oversee the 
programs of the Federal Judicial Center. 
It would be an almost full -time job to 
attend even the meetings of the major 
Judicial Conference Committees. 

Aren't these duties performed by the 
Administrative Assistant to the Chief 
Justice? 

In part, yes, but not to the extent the 
Tenth Justice would do it. The prestige 
of being an Article III judge and the ti tie 
of Justice would make the situation 
quite different. Moreover, an experi­
enced Article Ill judge selected for this 
position would bring an added dimen­
sion of background and knowledge of 
how the courts work. The function 

would be a matter of evolution. 
What if a Chief Justice were to fin -· 

that this concept was not working? 
Then he could drop the idea. This is 

another good example of the need to try 
out new ideas. 

Do other countries have such a po­
sition? 

Yes, in a sense. In England, our near­
est systemic ancestor, these people do 
what the Chief Justice of the United 
States is called upon to do by Congress. 
The Lord Chancellor does some of what 
our Chief Justice does; the Lord Chief 
Justice does some presiding over the 
Court of Appeals for criminal cases. The 
Master of the Rolls presides over the 
Court of Appeals, reviewing civil and 
administrative law cases. In France 
there are three Courts and three Chiefs 
doing what the United States Chief Jus­
tice is assigned to do.lt is simply unreal­
istic to ask our Chief Justice to function 
under a system set down in 1789 in the 
Judiciary Act, when there were only 13 
Federal judges and six Supreme Court 
Justices. And many state courts have a 
judge assigned full-time to administr 
tion. New York is but one example. 

What are some of the other things 
you wish you could have seen to com­
pletion? 

I didn't have much success con­
vincing the district courts to establish 
case assignment systems that took ac­
countof the complexity and difficulty of 
the case as well as the background and 
experience of the judge. That would 
apply to only a small percentage of the 
cases, but it is crucial to any rational 
judicial system. If a multiple defendant 
criminal case comes along, or a complex 
antitrust case, the Chief Judge or the 
assigning committee of the court should 
not let that go by a random draw to a 
brand new judge who may have limited 
litigation experience and perhaps none 
in antitrust. 

Has that been tried in American 
courts? 

Verylittleandnotenough.A problem 
has been that even when the system has 
proven its value, when a new Chief 
Judge comes along he or she may n1 
follow through. In one instance a new 

See BURGER, page 10 
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ludicial Conference Standing Committee 
~{eleases Proposed Rules Changes 

The Standing Committee on Rules of 
Practice and Procedure of the Judicial 
Conference of the United States, chaired 
by Judge Joseph F. Weis,Jr. (3dCir.),has 
released proposed federal rules amend­
ments, one proposed new rule, and one 
proposed new form. The changes origi­
nated in the Judicial Conference Advi­
sory Committees on the Federal Rules of 
Appellate Procedure, the Federal Rules 
of Civil Procedure, the Federal Rules of 
Criminal Procedure, and the Federal 
Rules of Bankruptcy Procedure. The 
changes are being circulated to the 
bench and bar and to the public gener­
ally for comment. The Standing Com­
mittee on Rules of Practice and Proce­
dure has not approved these proposals, 
nor have they been submitted to the 
Judicial Conference or the Supreme 
Court. Comments and suggestions on 
the proposals are requested as soon as 
possible, and not later than Dec. 31, 
1 988. No hearings are planned at this 
.me by the Advisory Committees. 

Proposed changes include these: 

that district courts may find it desirable 
to adopt portions of the presentence 
report when making findings of fact 
under the guidelines; and that the Su­
preme Court's decision in U.S. v. Julian, 
108 S. Ct. 1606 (1988), suggests that de­
fendants will routinely be able to secure 
their presentence reports through FOIA 
suits. The proposed amendment is in­
tended to prevent unnecessary FOIA 
litigation. Rule 41 would be amended to 
facilitate return of seized property 
while protecting legitimate law en­
forcement interests in such property, 
and to eliminate confusing language 
from the rule. Rule 45 presently pro­
vides that intervening weekends and 
legal holidays shall not be counted in 
computing time when the time period 
prescribed or allowed is less than 11 
days. The proposed change in rule 45 
would exclude weekends and legal 
holidays when the time prescribed for 
action is less than eight days. 

• Civil Rules and Bankruptcy Rules. The 
time calculation under Fed. R. Civ. P. 6 
and Fed. R. Bankr. P. 9006(a) concerning 
the exclusion of intervening weekends 
and legal holidays would be amended 
from 11 to 8 days to conform with the 
proposed changes to Fed. R. App. P. 
26(a) and Fed. R. Crim. P. 45(a). 

• Evidence Rules. Rule 609(a) would be 

BULLETIN OF THE r:f7t. 
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FJC Releases Publication 
on Patent Law 

Patent Law and Practice, by Professor 
Herbert Schwartz of the University of 
Pennsylvania School of Law, the most 
recent publication in the Center's Edu­
cation and Training Series, is now 
available. A precis of American patent 
law, the book traces the steps followed 
in obtaining a patent, explains the con­
ditions required for a patent, and dis­
cusses the defenses against and reme­
dies for patent infringement. It is de­
signed to provide an overview of this 
specialized field in the law. The author 
has included an annotated bibliogra­
phy of sources on the topic. 

Copies of the publication are avail­
able from Information Services, 1520 H 
Street, N.W., Washington, DC 20005. 
Please enclose a self-addressed mail­
ing label, preferably franked (6 oz.), but 
do not send an envelope. 

amended to remove from the rule the 
limitation that evidence of a witness's 
conviction of a crime may only be elic­
ited during cross-examination, and 
would resolve an ambiguity as to there­
lationship of rules 609 and 403 with 
respect to impeachment of witnesses 
other than the criminal defendant. 

Address communications concerning 
the proposals to: Committee on Rules of 
Practice and Procedure, Administrative 
Office of the U.S. Courts, Washington, 
DC 20544. • 

• Appellate Rules. Repeal of current 
rule 6 and replacement with a rule rec­
ognizing that parties have a right to 
appeal; a change in rule 26(a)'s method 
of counting time when intervening 
weekends and legal holidays are in­
volved; and new rule 26.1, requiring a 
party to disclose corporate affiliates so 
a judge can ascertain whether he or she 
has any interests in any of the party's 
related entities that would disqualify 
the judge from hearing the appeal. 

Supreme Court Studies Automated Opinion Access 

• Criminal Rules. Rule 11 would be 
amended in light of guideline sentenc­
ing, particularly with respect to notice 
of guidelines to defendants. Rule 32 
would be amended to adjust the rule to 
the requirements of guideline sentenc­
ing, especially with respect to defense 
access to presentence reports, and rule 
32(c)(E) would be abrogated. The rec­
ommended abrogation of subdivision 
(E) reflects the following facts under 

uideline sentencing: that there will be 
~ases in which the defendant has a need 
for the presentence report during the 
preparation of or response to an appeal; 

The Supreme Court has taken the 
first step toward making its opinions 
available via computer by inviting legal 
publishers, legal research database pro­
viders, and news wires to submit pre­
liminary proposals for how they would 
handle electronic dissemination of the 
Court's decisions. The invitation is 
based on a study of possible problems 
and alternative approaches conducted 
over the last 18 months by a group of 
Court staff members headed by James 
R. Donovan, the Court's Director of 
Data Systems. 

The Court's action was in response to 
numerous inquiries from legal organi­
zations, news agencies, and others seek-

ing electronic access to decisions im­
mediately after release by the Court. 

The invitation was sent to organiza­
tions that have shown an interest in dis­
tributing Supreme Court opinions, but 
the opportunity to participate is open to 
any organization with the qualifications 
to fulfill the Court's considerations and 
objectives. To explain the project and to 
answer questions from interested par­
ties, the Court will conduct a meeting 
on Sept. 29, 1988. Attendance will be re­
stricted due to limited seating. For in­
formation, contact James R. Donovan, 
Director of Data Systems, Supreme 
Court of the United States, Washington, 
D.C. 20543. • 
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Chief Judge declined to continue the 
assignment method of his predecessor, 
maintaining that "every judge is en­
titled to an equal chance to a front page 
case." My response was that this was a 
totally new principle of judicial admini­
stration. 

This assignment method is a common 
practice in some systems. The nearest 
parallel we have are the British courts. 
The Chief Judge or presiding judge 
takes the background and experience of 
a judge into account in assigning special 
cases. And, of course, they have special­
ized courts. 

How are cases categorized? 
Cases are assigned specific categories, 

such as admiralty, family and divorce, 
equity court, and criminal. English 
judges are generalists as a good judge 
should be but they are also specially 
skilled in certain areas. 

You see a lot in the British system 
worth emulating, don't you? 

I've been accused of being an An­
glophile, even though I've said re­
peatedly that we shouldn't try to dupli­
cate the British system here. We 
couldn't even if we wanted to. But I can't 
see any great harm in studying what 
they do well. In some of the Anglo­
American exchanges that have been 
going on for 25 years, the members of 
the American team were astonished to 
see cases tried in one or two days that 
regularly take one or two weeks-{)r 
more-to try in the United States. In 
civil cases in England-except in a few 
categories such as slander and libel­
juries were abolished a half century ago. 
A British civil case may be finished be­
fore we would pick a jury. In some 
American courts, the judges tend to let 
the Ia wyers run the show. Some lawyers 
like that, but it's dead wrong. Jury selec­
tion that takes weeks-sometimes it 
takes even more-is a perversion of 
justice. The Bar and Bench over there are 
appalled to see the time wasted on jury 
selection here. 

What other judicial "failures" have 
you addressed? 

There is too much "judge shopping" 
in this country in both the Federal and 
State courts. This is particularly true in 
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criminal cases and perhaps is most ob­
jectionable in connection with guilty 
pleas. Assignment of judges to take 
guilty pleas should be done so that there 
is a genuine random assignment to pre­
vent a lawyer from either rushing or 
delaying his case in order to get a more 
"lenient" judge. 

You certainly weren't silent about 
the compensation of judges. 

Silence would have been the height of 
irresponsibility. My regret is that we 
weren't able to break this linkage be­
tween Congressional salaries and 
judges' compensation. That linkage is 
completely without rational founda­
tion. Federal judges understand that 
they're not going to have the same earn­
ing power as in private practice, but 
that's no excuse for letting their earning 
power-in real dollars--decline each 
year. According to an analysis of the top 
thousand corporations in Fortune 
magazine, the average salary of chief 
corporate executives is $590,000. The 
presidents of the World Bank and the 
International Bank, as well as the Secre­
tary of the Smithsonian Institution, are 
compensated substantially more than 
Supreme Court Justices, who receive 
slightly over $100,000 a year. The day 
has come when men and women who 
are truly capable of serving as Federal 
judges just won't do it, and once we 
have lost that, I'm afraid we'll never get 
it back. More Federal judges have re­
signed on economic grounds in the past 
20 years than in the previous 180 years. 
The Federal judges as a whole make a 
great sacrifice to serve. 

Throughout these developments be­
ginning in 1969 there seems to be a pat­
ternofworkingwith the ABA, the state 
courts, and others, even in situations 
where you have initiated the program. 
Do you care to comment on that? 

A one-man show does not get results. 
Most good things are the result of team­
work, and a combination of both ideas 
and execution. If I learned anything 
under President Eisenhower, it is that a 
person can accomplish a great deal 
more if other people get the credit. The 
Conference on the Judiciary at Wil­
liamsburg, for example, was something 
I had discussed with Tom Clark and a 

great many others. Clark was a major 
part of this planning. Most of these pro 
grams were matters that had been dis­
cussed with various members of the 
Judiciary in order to develop a consen­
sus. When it was necessary, I had no 
hesitation in communicating with who­
ever occupied the Office of Attorney 
General, or the Chairman of the House 
or Senate Judiciary Committee, or the 
Chairman of the Subcommittee on 
Appropriations. 

Anything else? 
One more thing comes to mind-the 

matter of a Federal Judiciary Building so 
that the Administrative Office and the 
Judicial Center wouldn't be scattered all 
over town, as they are now. The Su­
preme Court needs some extra space as 
well. This has been one of my objectives 
for 15 years, and if a Judiciary Building 
had been built in 1970 or 1972, the rent 
used for the Center and the AO could 
have paid for it-and more. But that's in 
the past. Things seem on track now for 
the building in Washington by Union 
Station. Construction will begin on tha~ 
building within a year. 

Are you really out of active service? 
In the judicial sense I am, but the Bi­

centennial of the Constitution is every­
thing I expected it to be in the way of 
work and more. There is a great deal of 
satisfaction from helping to tell the great 
story of our Constitution to the country 
and to the world. And there's much 
more to be done. We are now focusing 
on primary schools, high schools, col­
leges and universities. 

1/ The Study Group on the Caseload of the Su­
preme Court: Professor Paul A. Freund (Chair­
man), Professor Alexander M. Bickel, Peter D. 
Ehrenhaft, Dean Russell D. Niles, Bernard G. 
Segal, Robert L. Stern, and Professor Charles Alan 
Wright. 
2/ Commission on Revision of the Federal Court 
Appellate System: Senator Roman L. Hruska, 
Judge J. Edward Lumbard, Senator Quentin N. 
Burdick, Senator Hiram L. Fong, Senator John L. 
McOellan, Honorable Emanuel Celler, Dean 
Roger C. Cramton, Francis R. Kirkham, Judge 
Alfred T. Sulmonetti, Congressman Jack Brook' 
Congressman Walter Flowers, Congressma, 
Edward Hutchinson, Congressman Charles E. 
Wiggins, Judge Roger Robb, Bernard G. Segal, 
and Professor Herbert Wechsler. • 
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.ty to pay for the use of an electronic 
monitoring device not be considered in 
determining whether to require the use 
of such a device. The resolution was ap­
proved. 

A second resolution asked for ap­
proval of "Guidelines Governing Resti­
tution to Victims of Criminal Conduct." 
These Guidelines were written to pro­
vide assistance to practitioners in the 
criminal law area, but should be of inter­
est to all judges, prosecutors, and de­
fense lawyers when they are consider­
ing either court orders or recommenda­
tions for court orders aimed at assuring 
that a victim is fairly compensated. This 
resolution was approved. 

A third resolution, also approved, 
asked that the ABA approve additions 
to Chapter 7 of the Criminal Justice 
Mental Health Standards, entitled Com­
petence and Confessions. The additions 
relate to the admissibility and volun­
tariness of statements by mentally ill or 
retarded persons. This final product is 

te result of over three years' study, 
after the involvement of a special inter­
disciplinary task force appointed in 
1985, consultation with at least 24 or­
ganizations, and final recommenda­
tions to the Criminal Justice Section by a 
special seven-member task force. 

The drafters point out that many 
states have still not resolved the com­
plex procedural issues arising since the 
U.S. Supreme Court's decision in Colo­
radov. Connelly in 1986. These additions, 
therefore, are offered as an assistance 
particularly to the states. 

Jurisdiction in child custody dis­
putes. The House of Delegates ap­
proved a resolution asking Congress to 
pass legislation clarifying that the fed­
eral district courts do have power to 
resolve the issue of conflicting state 
claims to jurisdiction over child custody 
disputes. In 1980 the Parental Kidnap­
ping Prevention Act was passed to 
avoid jurisdictional competition and 
conflict between state courts. Since then 
' '"'ur circuits have held that the federal 

JUrts have jurisdiction in such cases. 
One circuit, however, has held that the 
act did not create a cause of action in a 
federal court. Last January the Supreme 
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Justice Powell Speaks on Death Penalty 
at ABA Annual Meeting 

Retired Justice Lewis F. Powell ad­
dressed the Criminal Justice Section of the 
ABA last month at the annual meeting in 
Toronto. Speaking on the habeas corpus 
process in capital cases, he called upon 
Congress and state legislators to review 
existing procedures with a view to making 
improvements. Years of delay and repeti­
tive appeals all the way to the Supreme 
Court, often on the eve of the execution 
date, the Justice said, are almost routine, 
place heavy burdens on the courts, and 
often prevent "mature and thoughtful 
consideration." He quoted Chief Justice 
Rehnquist, who has said that the system is 
"disjointed and chaotic." 

Justice Powell summarized his com­
ments by saying "[T)here are no easy an-

Court held that the Kidnapping Act 
does not provide an implied cause of 
action in federal court. However, the 
opinion contained language to the effect 
that "Congress may choose to revisit the 
issue." 

Sabbatical leave. Although sabbati­
cal leave for judges is a concept adopted 
by other countries, it is in use in the U.S. 
in only one state, Oregon. The House of 

TIME STUDY, from page 1 
of the country represented in each of the 
five waves, the study should largely 
avoid the misleading results that might 
arise from seasonal and regional differ­
ences in bankruptcy filing rates or other 
aspects of bankruptcy court activity. 

This time study follows the proce­
dure the Center has used in earlier stud­
ies of case load in appellate, district, and 
bankruptcy courts. The key feature of 
the methodology is the relating of time 
spent on specified cases to the types and 
ages of the cases. When all the informa­
tion has been collected, the analysis will 
show how much time is spent on each 
case type during each period in the life 
of the case. 

By summing up the amounts of time 
spent at each time period for each case 
type, a case weight for each case type 
can be specified. Case weights can be 

swers to the problems of our murder rate 
... but I do not think we should accept 
these problems as inevitable . . . . I adhere 
to the view that the death penalty lawfully 
may be imposed .. . . My concerns relate to 
the way the system malfunctions, and to 
the shocking murder rate that prevails in 
our country ... [which) appears to be the 
highest among the democracies." 

Chief Justice Rehnquist has appointed 
Justice Powell Chairman of a newly 
formed Judicial Conference Special Com­
mit tee on Habeas Corpus Review of Capi­
tal Sentences. The other committee mem­
bers are Chief Judges Charles Clark (5th 
Cir.), Paul H. Roney (11th Cir.), and Wm. 
Terrell Hodges (M.D. Fla.), and Acting 
Chief Judge Barefoot Sanders (N.D. Tex.). 

Delegates has now endorsed a resolu­
tion that recommends adoption of legis­
lation to provide sabbaticals for judges, 
either for six months at full salary or for 
one year at half salary. 

All reports and resolutions submit­
ted for the 1988 annual meeting are 
available at the Center. For this or other 
information write Alice O'Donnell at 
the Center or call (FfS) 633-6359. • 

calculated for any case type that can be 
routinely identified on the basis of infor­
mation supplied by the courts to the 
Administrative Office. An earlier time 
study of the bankruptcy courts pro­
vided case weights for more than a 
dozen case types, ranging from Chapter 
7 cases with no assets to large Chapter 11 
cases. Weights for adversary proceed­
ings can be calculated and reported 
separately or included as part of the 
weights of the case types out of which 
the proceedings arise. 

When case weights have been estab­
lished for each case type, weighted 
caseloads can be calculated for each 
court based on the volume and case­
type mix of the court's filings. These 
weighted caseloads can guide the courts 
and the Judicial Conference in their 
consideration of requests for new bank­
ruptcy judgeships. • 
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S. 2601 would extend the sliding scale in 
current law so that eligibility for senior 
status would begin at age 60 with 20 
years of service as in H.R. 3726, but 
S. 2601 would reduce the years of serv­
ice one year for each year beyond 60, so 
that a judge could take senior status 
with 19 years of service at age 61, 18 
years of service at age 62, and so forth. 
Under H.R. 3726 the years of service re­
quirement to take senior status would 
remain 20 years from age 60 to 65, when 
it would drop to 15. 

The Subcommittee also heard testi­
mony on H.R. 1929 and H.R. 3227, bills 
that would establish a Federal Courts 
Study Commission. H.R. 1929 contains 
a sunset provision that would limit the 
Commission's life to 10 years; H.R. 3227 
contains a two-year sunset provision. 
The Judicial Conference has urged fa­
vorable consideration of a bill to create a 
temporary commission to study the 
judiciary. Judge J. Clifford Wallace (9th 

Cir.) provided a written statement to the 
Subcommittee detailing the history of 
the idea for such a study commission, 
and endorsing the concept contained in 
H.R. 1929 of a commission that would 
have two years to study problems and 
develop long-range goals and eight 
years to make annual recommendations 
to Congress and the President. 

The Subcommittee also considered 
H.R.4309, which would make surviving 
spouses of judicial officials who died 
before0ct.1, 1986, eligible for increased 
annuities that became effective as of that 
date (see The Third Branch, May 1988, at 
3). 

• The HouseofRepresentatives voted 
to impeach Judge Alcee L. Hastings 
(S.D. Ra.). The House Judiciary Com­
mittee had approved an impeachment 
resolution following hearings. The 
House also appointed six of its members 
as managers to appear before the Senate 
to try the impeachment. 

• The House Judiciary Committee 
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ordered reported the Court Reform anr 
Access to Justice Act of 1988, H.R. 480'i , 
with amendments. The bill, originally 
introduced as H.R. 3152, contains a 
number of provisions supported by the 
Judicial Conference (see The Third 
Branch, June 1988, at 2). 

• The Senate Judiciary Committee 
ordered reported, with amendments, 
S. 1867, to amend the Court Interpreters 
Act of 1978, 28 U.S.C. § 1827 (see The 
Third Branch, Jan. 1988, at 1). 

• The Senate Judiciary Committee's 
Subcommittee on Courts and Adminis­
trative Practice approved fo r full Com­
mittee consideration, with an amend­
ment, S. 1961, the Federal Debt Collec­
tion Act (see The Third Branch, February 
1988, at 4). 

• Rep. Robert Kastenmeier (D-Wis.) 
introduced H.R. 5161, a bill to provide 
Claims Court judges pay equality with 
judges of the U.S. Tax Court, and to 
provide retirement and survivors' an­
nuities for Claims Court judges. • 
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Judicial Conference Asks for More Judgeships, 
Approves New Marshals Service Security Plan 

The Judicial Conference of the 
United States, meeting in Washington 
in September, asked Congress to create 
new judgeships and approved three 
measures relating to the use of video 
equipment for certain limited purposes 
related to court business. 

The Conference voted to ask Con­
gress to create 14 new court of appeals 
judgeships and 37 permanent and 22 
temporary district court judgeships. 
Thi s requ es t supersedes the 
Conference's 1986 request to create 40 
permanent and 16 temporary district 
court judgeships and 13 permanent 
court of appeals judgeships (see The 

Third Branch, November 1986, at 1, and 
June 1987, at 5). If diversity jurisdic­
tion were to be eliminated, the Confer­
ence request would be reduced. 

The Conference also acted on the 
following measures: 

• Approved a proposal of the U.S. 
Marshals Service to improve judicial 
security by installing video equipment 
in certain courtrooms. The equipment 
will be installed in approximately 10 
or 12 courtrooms in order to monitor 
the proceedings in high-risk trials, 
with the approval of the presiding 

See JUDICIAL CONFERENCE, page 8 

Omnibus Court Reform Bill Supported by JCUS, 
Similar Bill Under Senate Consideration 

H.R. 4807, an omnibus court reform 
bill introduced by Rep. Robert Kasten­
meier, was passed by the House. The 
bill, a revised version of an earlier bill, 
contains numerous provisions re­
quested by the Judicial Conference of 
the United States (see The Third Branch, 

, ~u .s . Magistrate Robert B. Collings (D. 
Mass.) speaks on civil litigation at the FJC 
seminar for newly appointed magistrates in 
Washington, D.C. See page 4 inside. 

October 1987, at 1). Before the vote on 
the bill, Rep. Kastenmeier read a letter 
from Chief Justice Rehnquist express­
ing both the Judicial Conference's and 
his personal support for H .R. 4807. 

Among the bill's provisions are 
titles that would 

• amend the rulemaking process; 
• express! y authorize court-an­

nexed arbitration in N .D. Cal., D. 
Conn., M.D. Fla ., W.D. Mich., W.D. 
Mo ., D.N .J., E.D .N .Y., S.D.N.Y., 
M.D.N.C., W.D. Okla ., E.D. Pa., S.D. 
Tex., W.D. Tex, and in 10 additional 
judicial districts that will be approved 
by the Judicial Conference. The title 
also contains limitations on the type of 
actions that may not be referred to 
arbitration without consent of the par­
ties; authorization of the taxation of 
arbitrator fees and attorneys' fees as 
costs to the party demanding a trial de 
novo, subject to certain conditions; 
standards for the certification of arbi­
trators; and a requirement that the 
Federal Judicial Center conduct an 
impact analysis of the court-annexed 

See LEGISLATION, page 7 
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Chief Justice Addresses 
Australian Bar on 
Ev olution of Legal 
Profession in the U.S. 

Chief Justice Rehnquist, in a speech 
to the Australian Bar Association, dis­
cussed changes that have taken place 
in the legal profession during the last 
35 years, stating that the "tremendous 
increase in terms of real dollars in the 
cost of litigation in our country during 
that period of time, while perhaps a 
boon to the profession in the short 
run, is not a positive development." 
He suggested that simpler, less time­
consuming procedures than the full ­
scale jury trial, "while they may lose 
something in the pursuit of a totally 
accurate reconstruction of events, may 
more than make up for this lack by the 
reduction of costs and delays." 

The last 35 years have seen the 
evolution of the practice of law from a 
profession to a business, the Chief 
Justice remarked. When he began to 
practice law, there were slightly over 
200,000 lawyers practicing in the 
United States, whereas now there are 
about 700,000, he observed. Such 
growth has been "out of all proportion 
to the growth of population in our 
country ." Developments have re­
sulted in a profession "far more open 
to women and minorities" than it for­
merly was, that has become more 

See CHIEF JUSTICE, page 3 

Inside ... 

Telephone Access to Court 
Electronic Records Tested 
In D.D.C ... ............ .. .. ........ .................. 2 

FJC Releases Report 
On Local Court Rules .................... .. 2 

JCUS Advisory Committees on 
Rules to Meet in November ........ .. .. 5 



2 

THE HIRI BRANCH 
New Method for Computerized Access to Case 
Information Via Telephone Tested in D.D .C. 

A method for permitting the public to 
have remote access to computerized 
case docket information via telephone is 
being tested in the U.S. District Court for 
the District of Columbia. Installation of 
the public dial-in access package, which 
was developed by Federal Judicial 
Center staff, recently began. During the 
initial phase of testing, Center staff and 
the Clerk of Court invited a limited 
number of law firms and other inter­
ested parties to use this service; use by 
larger numbers of persons will follow. 

The system, called PACER (Public 
Access to Court Electronic Records), 
permits users to look up a case by either 
litigant name or case number and re­
trieve the full electronic docket for the 
case. Users must have either a 1200 or 

able to access electronic docket informa­
tion by visiting the court in person to use 
one of two public terminals at the court. 

"This project has tremendous prom­
ise for improving the way that attorneys 
have access to court data. I see 
enormous potential benefits not only for 
attorneys but for the court," said James 
F. Davey, Clerk of Court of the U.S. 
District Court for the District of Colum­
bia. 

The PACER system will be imple­
mented in the D.C. court in two phases. 
During Phase I, access will be afforded 
during normal business hours and par­
ticipation will be limited to a small 
group of users; analysts from the FJC 
will be in contact with each user to get 
immediate feedback, answer any ques-

"This project has tremendous promise for improving the way that 
attorneys have access to court data." James F. Davey, Clerk of Court, D.D.C. 

2400 baud modem and a terminal or 
personal computer (or other computer). 
They may save the electronic dockets on 
their own computers or print them out 
in their own offices. 

Users can retrieve the entire elec­
tronic docket of a typical case in less 
than 30 seconds. They can also find out 
in less than a minute if anything has 
happened to a case and can research 
case involvements by name--for ex­
ample, locating all cases in which ABC 
Manufacturing is a litigant. Before in­
stallation of the system, users were only 
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tions, and watch for and correct techni­
cal problems with the software. During 
Phase 2, the system will be opened to a 
larger group of users and will be avail­
able almost 24 hours a day. The court 
provides users with documentation and 
an ID/password, and use of the system 
is presently offered free of charge. 

PACER includes an "idle time" limit 
that causes the system to "complain" if 
the user pauses for too long without 
doing anything. During the initial phase 
of testing, PACER also limits sessions to 
10 minutes, in fairness to other users of 
the system's single line. At the D.C. 
court, civil cases opened before 1986 are 
generally not available with this service; 
criminal case dockets will be added 
early next year. 

PACER will be tested on a pilot basis 
in additional district, bankruptcy, and 
circuit courts later this year or next year. 
The FJC will review user comments and 
suggestions in refining the system for 
possible nationwide distribution. Fur­
ther information about PACER is avail­
able from John Hillenbrand or Mike 
Greenwood of the Center's Information 
and Systems Development Division, tel. 
202/633-6400. 

Center Releases Publication 
on Revision of Local 

Court Rules 

The Center has announced the 
publication of A Practical Guide to Revi­
sion of Local Court Rules by Jeanne 
Johnson Bowden. The paper was writ­
ten to facilitate the rules revision proc­
ess in other trial courts by sharing the 
experiences that the Northern District 
of Georgia had in revising its rules. 
That district undertook the total revi­
sion of its local court rules in January 
1983. The project, led by the court's 
rules committee, lasted two years and 
involved all judges and magistrates on 
the court, the clerk of court, his dep­
uty clerks, and his assistants. The 
rules were reviewed by court person­
nel, government and private attor­
neys, and the Administrative Office. 

The paper is intended to be a 
"how-to-do-it" presentation. It does 
not address the philosophical consid­
erations that influence the content of 
specific rules in the nation's trial 
courts. Separate sections are devoted 
to such topics as the decision to revise 
rules, organizing the rules committee, 
meetings, organization of court rules, 
drafting the rules, and printing and 
publishing them. 

Copies of the paper are available 
by writing Information Services, 1520 
H St., N.W., Washington, DC 20005. 
Please send a self-addressed, franked 
mailing label, but do not send an 
envelope. The report weighs 9 oz. 

PACER is part of several pilot proj­
ects under way at the FJC. Following the 
completion of development of several 
large-scale court automation systems 
(AIMS, BANCAP, and CIVIL), the FJC 
has turned its attention to exploring and 
testing ways to provide the information 
collected in the court to information 
users. Projects currently being tested 
include a computer-generated voice­
synthesis system (the Voice Case Infor­
mation System) that is answering 
120,000 information requests annually 
in three bankruptcy courts (see Thr 
Third Branch, August 1988, at 1) and. 
touch-screen system in use in the Dis­
trict of Columbia (see The Third Branch, 
September 1988, at 3). • 
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P ERSONNEL 
CIRCUIT JUDGES 
Nomination 
Ferdinand E. Fernandez, 9th Cir., Sept. 16 
Nomination Withdrawn 
Bernard H. Siegan, 9th Cir., Sept. 16 

DISTRICT JUDGES 
Elevation 
Richard C. Erwin, Chief Judge, M.D.N.C., 

Aug. 20 

CHIEF JUSTICE, from page 1 

representative of the whole popula­
tion. While there is "no question that 
legal services are available to many 
people today to whom they were not 
available 35 years ago, particularly 
poor people and criminal defendants," 
the system as it exists today "particu­
larly ill-serves the large middle class" 
because of the dramatic rise in the cost 
of legal services in the United States 
and because of delays, the Chief Jus­
tice said. 

"Those concerned with the admini­
stration of justice are coming increas­
ingly to realize that a full-dress jury 
trial is a costly form of justice, perhaps 
well suited on the criminal side to the 
adjudication of serious felony charges 
and perhaps well suited on the civil 
side to litigation between two corpo­
rate giants." For small businessmen, 
divorcing couples, and "parties to 
numerous other disputes who are not 
sufficiently poor to receive the benefit 
of legal assistance and not sufficiently 
well-off to be able to pay the going 
rate for attorney's fees," alternative 
dispute resolution procedures such as 
arbitration, mediation, and summary 
jury trial can provide a "far simpler, 
less expensive procedure which, while 
lacking some of the virtues of the 
adversary system of justice as prac­
ticed in our courts, has some very 
significant virtues of its own," the 
Chief Justice said. 

Copies of the Chief Justice's speech 
ue available from Information Serv­
,ces, 1520 H St., Washington, DC 
20005. Please send a self-addressed 
mailing label, but do not send an 
envelope. • 
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JCUS Committee on the Bicentennial of the U.S. 
Constitution Asks Each Circuit Judicial Conference 
To M ake Bicentennial a Principal Theme 

The Judicial Conference Committee 
on the Bicentennial of the 
Constitution, chaired by Judge Da­
mon J. Keith (6th Cir.), is urging that 
the celebration of the "200th Birthday 
of the Federal Courts" and the adop­
tion of the Bill of Rights be the princi­
pal themes at each circuit judicial 
conference in 1989. The Committee 
has obtained a bibliography of the 
Judiciary Act of 1789, which created 
the first federal court system, and 

hopes to assemble a roster of speak­
ers who will be available to address 
the circuit judicial conferences on the 
history and fu ture of the federal 
courts and the Bill of Rights. The 
Committee also encourages other lo­
cal programs commemorating these 
bicentennials and the display of 
"200th Birthday'' banners on federal 
courthouses in 1989. 

Pictured above are the Committee 
members and staff who attended the 
July meeting in Charlottesville, Va. 
(Front row, left to right) William R. 

Burchill, Jr. (General Counsel, Admin­
istrative Office), Judge Dolores 
Sloviter (3d Cir.), Judge Damon J. 
Keith, Chairman (6th Cir.), Judge 
Helen Nies (Fed. Cir.), Judge James 
Noland (S.D. Ind.), Judge J. Harvie 
Wilkinson III (4th Cir.); (Rear, left to 
right) Christopher Reynolds, Esq., 
John Chastain (Assistant General 
Counsel, Administrative Office), Judge 
W. Brevard Hand (S.D. Ala.), Judge 
Jaime Pieras (D.P.R.), Judge Adrian 

Duplantier (E.D. La.). Judge Kenneth 
Starr (D.C. Cir.) attended but is not 
pictured. 

Other committee members are Su­
preme Court Justice Harry A. 
Blackmun, Retired Chief Justice 
Warren E. Burger, Judge Arthur L. 
Alarcon (9th Cir.), Judge Frank X. 
Altimari (2d Cir.), Chief Justice Ed­
ward F. Hennessey (Supreme Judicial 
Court of Mass.), Judge Patrick F. Kelly 
(D. Kan.), Judge James H. Meredith 
(E.D. Mo.), and Chief Judge Robert C. 
Murphy (Md. Court of Appeals). • 

October 1988 



4 

THETHIRDBRANCH 
THE SOURCE 

The publications listed below may be of inter­
est to readers. Only those preceded by a check­
mark are available from the Center. When order­
ing copies, please refer to the document's author 
and title or other description. Requests should be 
in writing, accompanied by a self-addressed 
mailing label, preferably franked (but do not send 
an envelope), and addressed to Federal Judicial 
Center, 1520 H St., N. W., Washington, DC 
20005. 

Brazil, Wayne D. "Protecting the Confi­
dentiality of Settlement Negotiations." 39 
Hastings L.J. 955 (1988). 

"Criminal Defense for the Poor, 1986." 
Bureau of Justice Statistics, 1988. 

Elliott, Philip C. "A Judge's Thoughts 
About Criminal Instructions." 5 Cooley L. 
Rev. 23 (1988). 

Grunes, Allen P. "Exclusion of Plaintiffs 
from the Courtroom in Personal Injury 
Actions: A Matter of Discretion or Consti­
tutional Right?" 38 Case Western Reserve L. 
Rev. 387 (1987-88). 

" Kastenmeier, Robert W. "Remarks on 
Presentation of the Justice Award." Ameri­
can Judicature Society, Toronto, Canada, 
Aug. 5, 1988. 

Katzmann, Robert A. (ed.). Judges and 
Legislators: Toward Institutional Comity. 

Brookings Institution, 1988. 
Laurence, Robert. "Martinez, Oliphant 

and Federal Court Review of Tribal Activ­
ity Under the Indian Civil Rights Act." 10 
Campbell L. Rev. 411 (1988). 

Mallen, Ronald E. "Judicial Sanctions 
1988." 17 Memphis State University L. Rev. 
483 (1987). 

Martineau, Robert J. "Subject Matter 
Jurisdiction as a New Issue on Appeal: 
Reining in an Unruly Horse." 1988 Brigham 
Young University L. Rev. 1. 

Mills, Richard H. "Commentaries: To 
the New Lawyer." 12 Southern Illinois Uni­
versity L.J. 285 (1987). 

1988 Survey of Books Relating to the 
Law. 86 Michigan L. Rev. 1067 (1988). 

Noseda, James D. "Limiting Off-Bench 
Expressions: Striking a Balance Between 
Accountability and Independence." 36 
DePaul L. Rev. 519 (1987). 

" Powell, Lewis F., Jr. "Capital Punish­
ment." Speech to the Criminal Justice Sec­
tion, ABA, Toronto, Canada, Aug. 7, 1988. 

Prentice, Robert A. "Reforming Puni­
tive Damages: The Judicial Bargaining 
Concept." 7 Rev. of Litigation 113 (1988). 

"Proceedings-Center for Public Re­
sources Legal Program, May 1988." 6 Alter­
natives to the High Cost of Litigation 131 
(August 1988). 

" Rehnquist, William H. "The Old Order 
Changeth." Remarks before the Australian 
Bar Association, Sydney, Australia, Sept. 3, 

The Center held an orientation seminar for U.S. magistrates at the Dolley Madison House last month. 
Among those magistrates in attendance were (first row, left to right) Robert Holter (D . Mont.), Paul 
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J\J OTEWORTHY 
Nonparty witness may not invoke 

statute providing for disqualification 
of judge. Nonparty witnesses who 
sought to have a judge recused had no 
standing to invoke 28 U.S.C. § 455, the 
disqualification statute, the Third Cir­
cuit has held. U.S. v. Sciarra, 851 F.2d 
621 (3d Cir. 1988), rehearing and rehear­
ing en bane denied. The petitioners who 
sought the judge's recusal were former 
members of the executive board of a 
local union that was put under trustee­
ship pursuant to a 1984 decision of the 
U.S. District Court for the District of 
New Jersey. In 1987 the government, 
relying on the 1984 judgment and on 
RICO, sought to depose the petition­
ers. The government stated that the pe­
titioners' testimony might form the 
predicate for additional relief neces­
sary to prevent future racketeering 
violations involving the local union. 
Th,e petitioners argued that the district 

urt did not have authority to compel 
.11em to submit to oral depositions 
given their compliance with the 1984 
judgment and that the judge should be 
disqualified pursuant to 28 U.S.C. 
§ 455(a) and (b)(l). The judge denied 
the motion f l5 r recusal and held that 
the petitioners could be required to 
give testimony. 

C ALENDAR 
Oct. 2-4 Metropolitan District Chief 

· Judges Conference 
Oct. 3- 5 Workshop for Judges of the 

Sixth Circuit 
Oct. 12- 14 Workshop for Judges of the 

Eleventh Circuit 
Oct. 17-'-19 Workshop for Judges of the 

Seventh Circuit 
Oct. 17- 21 Orientation Seminar for New 

Probation/Pretrial Officers 
Oct. 24-26 National Seminar for Judges 

of U.S. Courts of Appeals 
.t. 31- Nov. 2 Workshop for Judges of 

the Fifth Circuit 
Oct. 31-Nov. 3 Workshop for New 

Training Coordinators 

On appeal, the Third Circuit held 
that petitioners were, at this point, 
only nonparty witnesses to an inves­
tigation rather than parties to an ac­
tual case or controversy; that the dis­
trict court's discovery order was ap­
pealable under 28 U.S.C. § 1291 not­
withstanding petitioners' failure to 
incur a contempt order; that the gov­
ernment had standing to seek peti­
tioners' depositions; and that the dis­
trict court had power to compel them 
as nonparty witnesses to submit to 
oral depositions absent the institution 
of a criminal or civil proceeding. As 
to the issue of petitioners' standing to 
challenge the judge's impartiality 
under 28 U.S.C. § 455, the appellate 
court reviewed the case law and leg­
islative history and read the section 
as applying to the judge's participa­
tion in decisions affecting the sub­
stantive rights of litigants to an actual 
case or controversy. Since there was 
"no pending action before [the dis­
trict judge] in which the rights of the 
petitioners are at issue," the appellate 
court held that "the petitioners have 
no standing to invoke section 455 in 
their capacity as non-party wit­
nesses." The petitioners "have not 
sustained an 'actual injury' within the 
meaning of Article III," it said. More­
over, the depositions were not in the 
context of a substantive proceeding 
against a third party, nor were the 
peti honers being asked to provide 
privileged information. Should an 
adversarial action before the district 
judge be instituted that is designed to 
modify or alter the substantive rights 
of the petitioners, petitioners could 
then invoke section 455, the appellate 
court said. 

Newspaper-intervenor cannot 
compel party to terminated case to 
provide access to documents no 
longer within district court's super­
visory power, Third Circuit holds. 
Where exhibits admitted into the 
judicial record during a trial were 
restored to their owner after a case 
was terminated, a newspaper could 
not compel the owner to give it access 
to the documents, as the documents 
were no longer in the district court's 
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JCUS Advisory Committees 
On Civil and Criminal Rules 

Meet in November 

The Judicial Conference Advisory 
Committee on Civil Rules will meet 
Nov. 17-19 and the Advisory Com­
mittee on Criminal Rules will meet 
Nov. 17-18. Both meetings will take 
place in the courthouse of the Fifth 
Circuit Court of Appeals at 600 
Camp St. in New Orleans. The Advi­
sory Committee on Criminal Rules 
will meet in the East Robing Room 
(Room 228) and the Advisory Com­
mittee on Civil Rules will meet in the 
West Robing Room (Room 258). 
Meetings will start at approximately 
9 a .m. 

The public will be admitted to the 
meetings as observers, but will not be 
permitted to participate. Oral com­
ments will not be received from visi­
tors. 

"supervisory power," the Third Cir­
cuit has held. Littlejohn v. BIC Corp., 
851 F.2d 673 (3d Cir. 1988). The mate­
rials were initially discovered under 
the aegis of a protective order under 
Fed. R. Civ. P. 26(c) requiring confi­
dentiality and were later admitted into 
evidence at an open civil trial of a 
products liability action. A jury found 
the defendant liable for the plaintiff's 
injuries. The defendant settled the case 
before trial of the damages issue, and 
the settled action was dismissed. The 
original exhibits and deposition tran­
scripts introduced at trial were re­
turned to defense cous sel after the 
settlement, in accordance with the 
court's administrative practice and in 
conformance with the protective or­
der. 

A newspaper subsequently filed a 
motion for intervention in the action 
and sought access to the trial record 
after the defendant refused to make 
available any evidence· designated 
confidential under the protective or­
der. The district court permitted the 
newspaper to intervene and granted it 
access to the judicial record, which 
was held to include depositions and 

See NOTEWORTHY, page 6 
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exhibits that had been admitted into 
evidence. The district court held, and 
the appellate court affirmed, that the 
defendant had waived whatever 
rights to confidentiality the protective 
order had created by failing to object 
to the documents' admission into evi­
dence at trial. The defendant argued 
that the exhibits admitted into evi­
dence lost their status as judicial rec­
ords when they were returned to their 
owner after the case had been closed. 
The district court held that the fact 
that the exhibits and depositions were 
withdrawn by counsel after trial and 
settlement did not destroy their char­
acter as public records. 

On appeal by the defendant in the 
products liability suit, the appellate 
court noted that at the time the news­
paper first sought access to the judicial 
record, the underlying case had long 
been settled, no appeal was pending, 
and the contested exhibits had been 
returned to counsel. Moreover, under 
a local rule of court, if the exhibits had 
not been returned, they would already 
have been subject to destruction by the 
district court clerk. "Must a court be 
forever burdened with the responsibil­
ity of maintaining, supervising the 
possession of, or adjudicating access 
rights to, such documentary exhibits? 
We believe not. This is an unreason­
able burden to inflict upon courts, 
particularly at a time when litigation 
continues to grow more complex and 
voluminous." Thus, on these facts, the 
exhibits were "no longer judicial rec­
ords within the 'supervisory power' of 
the district court [citation omitted]. 
Neither the first amendment nor the 
common law right of public access 
empowers the district court to require 
that litigants return such exhibits to 
the court for the purposes of copy and 
inspection by third parties." The ap­
pellate court emphasized that the 
newspaper did have a right of access 
to "i tems that properly remained part 
of the judicial record, such as the 
deposition testimony read into evi­
dence at trial or exhibits or portions 
thereof transcribed and made part of 
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the official transcript." 851 F.2d at 683. 
Press does not have First Amend­

ment right to attend summary jury 
trial, Sixth Circuit holds. Cincinnati 
Gas & Electric Co. v. General Electric Co., 
No. 87-3950 (6th Cir. Aug. 18, 1988). 
Three electric utility companies under­
took jointly to build a nuclear power 
plant. They sued General Electric and 
an engineering firm over a contract 
dispute. The parties negotiated a com­
prehensive protective order applying 
to much of the material produced in 
discovery, which the magistrate ap­
proved. The district court issued an 
order requiring the parties to partici­
pate in a summary jury trial closed to 
the press and public. A newspaper 
moved to intervene in the action for 
the limited purpose of challenging the 
order closing the summary trial. The 
court denied the motion, holding that 
there is no First Amendment right of 
access because there is no tradition of 
access to settlement devices, including 
summary jury trials, and public access 
would not be significant to the func­
tioning of the nonbinding summary 
trial. Following the summary trial, the 
parties settled. The newspaper ap­
pealed the district court's order con­
cerning confidentiality of the sum-

mary jury process, arguing that the 
summary jury proceeding is analo 
gous to a trial on the merits and there­
fore should be subject to the First 
Amendment right of access, and that 
public access would play a significant 
positive role in the functioning of the 
judicial system and summary trials. 

The Sixth Circuit rejected the 
newspaper's arguments and affirmed 
the judgment of the district court. 
There is no historically recognized 
right of access to summary jury trials, 
the appellate court held. Moreover, 
the summary jury trial is "designed to 
facilitate pretrial settlement of the liti­
gation, much like a settlement confer­
ence," and "does not present any 
matter for adjudication by the court." 
"[W]here a party has a legitimate in­
terest in confidentiality, public access 
would be detrimental to the effective­
ness of the summary jury trial in fa­
cilitating settlement," and thus, "pub­
lic access to summary jury trials over 
the parties' objections would have 
significant adverse effects on the util ­
ity of the procedure as a scttlemcn. 
device," the appellate court held. 
"[T]he public would have no entitle-

See NOTEWORTHY, page 7 

Positions Available 

Librarian, Supreme Court of the 
United States. The librarian is responsible 
for the management of the Supreme Court 
library. Responsibilities include general 
supervision of 22 employees, management 
of a collection of approximately 250,000 
volumes, budgeting, procurement, space 
planning, and management of automated 
information systems. Law degree and ad­
vanced degree in library science preferred. 
A minimum of 6 years of progressively 
more responsible law library experience is 
required. Management experience, compe­
tence with automated information systems, 
strong interpersonal skills, and budgeting 
experience are all required. Salary com­
mensurate with qualifications and experi­
ence. Closing date Oct. 14, 1988. Send SF 
171 to Personnel Office, Supreme Court of 
the United States, Room 3, Washington, DC 
20543. Tel. 202/479-3404. 

Clerk of Court, S.D. Ill., East St. Louis, 

IL. Salary from $54,907 to $71,377. Under 
direction of Chief Judge, manages adminis­
trative activities of the office and oversees 
performance of the office's statutory duties. 
Applicants must have a minimum of 10 
years of progressively responsible adminis­
trative experience in public service or busi­
ness, at least 3 in a position of substantial 
management responsibility. Bachelor's de­
gree may be substituted for 3 years of the 
required experience; postgraduate degree 
in public, business, or judicial administra­
tion for 1 additional year of experience; and 
law degree for 2 additional years. Law 
practice may be substituted year for year 
for the required management or general 
experience. Applications accepted until 
position filled; starting date Mar. 20, 1989. 
Submit applications and resumes to A 
Marvin Helart, Oerk, U.S. District Court, 
Southern District of Illinois, P.O. Box 249, 
East St. Louis, IL 62202. 

EQUAL OPPORTUNITY EMPLOYERS 
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NOTEWORTHY, from page 6 

ent to observe any negotiations lead­
mg to a traditional settlement, ... and 
the parties would be under no cons­
titutional obligation to reveal the con­
tent of the negotiations. Thus, the 
public has no first amendment right to 
access to the summary jury trial." • 

LEGISLATION, from page 1 

arbitration conducted under the act. 
• amend 28 U.S.C. to create a federal 

multiparty, multiforum basis for juris­
diction; this provision is intended to 
help in consolidating mass disaster liti­
gation; 

• amend 28 U.S.C. to adjust the 
amount required for diversity jurisdic­
tion from $10,000 to $50,000; 

• amend the Federal Judicial Center 
statute, including the creation of a Fed­
eral Judicial Center Foundation that 
would be authorized to accept gifts or 
services for the purpose of aiding the 
work of the Center; 

• expand the availability of court 
.nterpreter services to grand jury pro­
ceedings and authorize circuit judicial 
councils to identify the need for certifi­
cation of a language on a regional ba­
sis; 

• affect jury selection and service 
procedures, and include provisions 
making it easier for the clerk or his or 
her designate to excuse jurors; 

• make procedural reforms to the 
charter of the State Justice Institute, 
and reauthorize the Institute for one 
additional year; 

• eliminate the Board of Certifica­
tion procedure for circuit executives. 

In a related matter, the Senate Judi­
ciary Committee's Subcommittee on 
Courts and Administrative Practice 
met to mark up S. 1482, a bill intro­
duced by that subcommittee's chair­
man, Sen. Howell Heflin. S. 1482 is sim­
ilar in some respects to H.R. 4807 (see 
The Third Branch, August 1987, at 5). 

The following measures before Con­
"<ess are also of interest to the judici­

I . 

• Sen. Orrin Hatch (R-Utah) intro­
duced S. 2747, which would provide 
federal court authority to enforce 

rights secured by the Indian Civil 
Rights Act of 1968. Sen. Hatch said that 
his bill "strikes a legitimate balance 
between the interests of the tribal gov­
ernments in exercising their powers of 
self government and the rights which 
Congress extended to individuals 
through the 1968 Indian Civil Rights 
Act." 

From 1968 to 1978, the Indian Civil 
Rights Act was routinely enforced in 
both tribal and federal courts, but fed­
eral court review came to an end with 
the Supreme Court's decision in Santa 
Clara Pueblo v. Martinez, 436 U.S. 49 
(1978), which held that the act does not 
provide for a waiver of sovereign im­
munity and that it fails to provide a 
private right of action for individuals 
in federal court. Sen. Hatch quoted 
from decisions of the Eighth and Tenth 
Circuits and the District of Montana 
expressing concerns over the failure of 
some tribal governments to adequately 
enforce rights, and noted reports of se­
rious complaints that have gone unre­
viewed by the federal courts due to the 
Santa Clara holding. S. 2747 would 
provide for federal court review and 
enforcement after an individual has 
exhausted his or her tribal remedies 
and would prohibit the defense of sov­
ereign immunity in civil rights cases. 
Whenever a question of tribal law is at 
issue, the federal court would be re­
quired to "accord due deference" to the 
tribal court's interpretation of tribal 
laws and customs. 

• Rep. Bill Grant (D-Fla.) introduced 
H.R. 5217, which would reform the 
procedures for collateral review of 
criminal judgments. The bill would es­
tablish a three-year time limit for crimi­
nal defendants to apply for writs of 
habeas corpus in federal court, but 
only if the defendant has had access to 
private counsel or an approved state­
funded legal assistance program. 

• The House on Sept. 22 passed H.R. 
5210, the Omnibus Drug Initiative Act, 
as amended . The House had voted 
Sept. 8 in favor of an amendment of­
fered by Rep. George W. Gekas (R-Pa.) 
to the bill that would permit imposi­
tion of the death penalty on anyone 
who kills in the course of a violation of 
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federal drug laws. Under the amend­
ment, if judges did not impose the 
death sentence on convicted defen­
dants, they would be required to im­
pose a sentence of 20 years to life. The 
Senate has previously approved a bill 
that would provide for the possible 
imposition of the death penalty in 
drug-related killings of law enforce­
ment officers and in cases where "drug 
kingpins" order killings (see The Third 
Branch, July 1988, at 7). 

The House in considering H.R. 5210 
also approved an amendment offered 
by Rep. Daniel E. Lungren (R-Cal.) that 
would expand the exclusionary rule 
"good faith" exception to warrantless 
searches in drug cases. The House also 
voted in favor of a "user accountabil­
ity" provision that would deny to con­
victed drug users certain federal bene­
fits, such as student loans and occu­
pancy in public housing. 

• The House Veterans' Affairs Com­
mittee held a hearing on H.R. 639, the 
Veterans' Administration Adjudica­
tion Procedure and Judicial Review 
Act; S. 11, the Veterans' Administra­
tion Adjudication Procedure and Judi­
cial Review Act; and S. 2292, the 
Veteran's Judicial Review Act. A bill 
was then reported by the House Veter­
ans' Affairs Committee and referred to 
the House Judiciary Committee for 
further consideration. If this bill is ulti­
mately signed into law without 
amendment, it would create an Article 
I court. Judge MorrisS. Arnold (W.D. 
Ark.) testified on behalf of the Judicial 
Conference. Judge Arnold and Judge 
Stephen S. Breyer (1st Cir.) have previ­
ously testified before the Senate Com­
mittee on Veterans' Affairs that the 
Conference supports judicial review of 
constitutional issues and statutory in­
terpretations only and opposes judicial 
review of any factual determinations of 
the Veterans' Administration (see The 
Third Branch, June 1988, at 2). 

• The House passed S. 1934, the bill 
to provide for a judiciary office build­
ing that will house the Administrative 
Office of the U.S. Courts and the Fed­
eral Judicial Center and provide cham­
bers for retired Supreme Court Jus­
tices. • 

OCT 5 1988 
October 1988 
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judge. No tape recordings will be 
made. 

• Approved an experimental pro­
gram of videotaping as a means of 
taking the official record of court pro­
ceedings, and designated the Chair of 
the Committee on Judicial Improve­
ments to seek approval of the Director 
of the Federal Judicial Center to de­
sign, conduct, and evaluate the pro­
gram. 

• Approved an experimental pro­
gram of videoconferencing of prisoner 
civil rights and habeas corpus cases. 

• Approved recommendations of 
the Committee on Defender Services, 
including budget authorizations for 
certain Federal Public Defender Or-

@ BULLETIN OF THE FEDERAL COURTS 

ganizations; sustaining grants to 12 
death penalty resource center I com­
munity defender organizations; use of 
funds for certain expert services; and 
the incorporation into the guidelines 
for administration of the Criminal 
Justice Act of several measures con­
tained in the recent American Bar 
Association resolution concerning rep­
resentation in death penalty federal 
habeas corpus cases. 

• Endorsed H.R. 4358 (the Federal 
Employees Liability Reform and Tort 
Compensation Act of 1988) and H.R. 
4612 to make the Federal Tort Claims 
Act the exclusive remedy for common­
law tort claims against federal officers 
and employees. 

• Approved recommended priori­
ties for funding death penalty resource 

THETHIRDBRANCH 
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centers/ community defender organi 
zations and other CJA programs. 

• Delegated to the Defender Serv­
ices Committee authority to approve 
revised grant requests of death pen­
alty resource center/community de­
fender organizations in limited 
amounts. 

• Established a "special" alternative 
rate for death penalty habeas corpus 
cases in three districts. 

• Authorized the Committee on 
Criminal Law and Probation Admini­
stra tion to promulgate guidelines for 
probation and pretrial services officers 
in relation to investigating and super­
vising offenders who have been ex­
posed to the human immunodefi­
ciency virus (HIV) or who have con­
tracted AIDS. • 

First 
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Mail 
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Judicial Improvements Bill Raises Diversity 
Amount, Creates Court Study Committee 

Congress has passed the Judicial 
Improvements and Access to Justice 
Act, H.R. 4807, which, if signed by 
President Reagan, will bring some 
significant changes to the federal 
courts. Some of those changes are as 
follows: 

Diversity jurisdiction. The 
amount in controversy in diversity 
cases is raised from $10,000 to 
$50,000. 

For purposes of establishing di­
versity, the representative of an es­
tate of an infant or an incompetent 
shall be deemed to be a citizen only 
of the same state as the infant or 
incompetent. 

For diversity purposes, an alien 
admitted to the United States for 
permanent residence shall be 
deemed to be a citizen of the state in 
vhich he or she is domiciled. 

Federal Courts Study Commit­
tee. The Act creates a committee to 

study the future of the federal judi­
ciary. The committee's purpose is to 
examine special issues before the 
courts, to develop a long-range plan 
with emphasis on alternative dis­
pute structure and on administra­
tion of the federal courts, and other 
related matters. It will make a report 
to the President, the Chief Justice, 
the Judicial Conference, Congress, 
the Conference of Chief Justices, and 
the State Justice Institute, who will 
use it to consider, evaluate, and rec­
ommend possible revisions of spe­
cific federal laws. The report is to be 
transmitted by Mar. 31, 1990. 

The committee will be composed 
of 15 members, to be appointed by 
the Chief Justice by Jan. 10, 1989. He 
is to designate the chairperson of the 
committee and all members are to 
serve at his pleasure. The committee 
is authorized to hold hearings. 

See COMMITfEE, page 6 

New Judiciary Office Building Legislation 
Signed by President Reagan 

President Reagan has signed the 
Judiciary Office Building Develop­
ment Act, Pub. L. No. 100-480, au­
thorizing construction of a judiciary 
office building adjacent to Union 
Station in the District of Columbia. 
This new 520,000 square foot build­
ing will permit consolidating into 
one location closer to the Supreme 
Court building over 700 pE~rsonnel of 
the Administrative Office of the U.S. 
Courts, Federal Judicial Center, and 
others of the judicial branch now in 
eight Washington, D.C., locations. 

In addition to the AO and the FJC, 
space in the building is designated 
for retired Supreme Court Justices 
1.nd for other offices necessary to the 
1dicial branch. The Chief Justice is 

authorized to decide how to use any 
space in excess of judicial require­
ments. 

The new building will be con­
structed at the builder's expense on 
land already owned by the federal 
government and space will be pro­
vided to the judiciary under a 30-
year lease. At the end of the lease 
term, title to the building will revert 
to the government. Rentals under 
the lease are expected to save 
around $500 million compared to 
present and projected commercial 
space alternatives. 

The Act establishes a 13-member 
Commission to supervise the design, 
construction, care, and security of 
the building. The Architect of the 
Capitol, under the supervision of the 
Commission, is directed to select 
among five competing development 
proposals within 90 days of the Act. 
The Chief Justice is given final au-

See JUDICIARY BUILDING, page 8 
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President Signs 
FY89 Judiciary 
Appropriation 

Judiciary's FY89 appropriation bill 
passed the House and Senate on 
Sept. 27 and was signed by the Presi­
dent on Sept. 30. The judiciary had 
requested $1,721,933,000; Congress 
approved $1,398,973,000, a reduction 
of $322,960,000 from the request but 
an increase of $69,039,000, or 5.2 
percent, over FY88. At the budget 
summit, which took place in fall 
1987, the executive branch and the 
legislative branch committed them­
selves to limit appropriations in 
FY89 over FY88 to only a 2 percent 
increase. The judiciary fell far short 
of its request and significantly short 
of an increase of $168,000,000 needed 
to fund judiciary operations at cur­
rent levels with no provision for 
workload increases. 

On May 21, the full House Appro­
priations Committee reported out 
the FY89 appropriations bill for 
Commerce, Justice, State, the judici­
ary and related agencies, and gave 
the judiciary an increase of 
$128,712,000, or 10 percent, over the 
FY88 appropriations. The Senate 
Appropriations Committee met on 
June 18 and approved only a $30 
million increase over the FY88 ap­
propriations enacted. The Confer­
ence Committee met Sept. 23 and 

See APPROPRIATIONS, page 8 
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First National Appellate 

Judicial Conference Held 

Almost 170 judges of the U.S. 
courts of appeals, including 90 per­
cent of those in active status, con­
vened in Washington, D.C., Oct. 24 
to 26, for the Federal Judicial 
Center's national conference on the 
federal appellate judiciary in the 
third century of the United States. 
Judge John C. Godbold, FJC Direc­
tor, announced the meeting as a 
conference "to examine the role of 
the federal appellate judiciary and 
to consider ways in which that role 
might be performed in the future." 
The event marked the first time in 
the history of the Republic that all 
federal appellate judges were able 
to meet with one another. 

The conference emphasized top­
ics of federal appellate jurisdiction 
allocation, of jurisdiction between 
the federal judicial system and the 
state courts and administrative 
agencies. There was discussion of 
internal appellate operating proce­
dures, judicial governance, and re­
lations with the political branches. 

Chief Justice William H. 
Rehnquist opened the conference. 
Justice Byron R. White participated 
in the session on maintaining uni­
formity in federal law in the future. 
Justice William J. Brennan, Jr. 
closed the meeting. 

The FJC's Appellate Education 
Committee, which planned the 
conference, is comprised of Judges 
Jon 0. Newman (2d Cir.), Chair­
man; Daniel M. Friedman (Fed. 
Cir.); James K. Logan (10th Cir.); 
and Kenneth W. Starr (D.C. Cir) . 
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FJ C Reports Preliminary Results of Survey 
On Personal Computer Use in Federal Courts 

The Center's Innovations and 
Systems Development Division has 
conducted a survey of personal com­
puter usage in the federal courts. 
This survey sought to 
• identify the tasks being per­

formed on PCs; 
• identify software packages being 

utilized; 
• identify functions not yet auto­

mated but which the courts feel 
should be automated; and 

• assess the courts' need for PC 
training and support. 
The survey was sent to the chief 

judge and the clerk of each federal 
court, and through them to each 
chambers and each support office 
(e.g., staff attorney, library, proba­
tion, and public defender) within the 
court. 

A total of 973 survey responses 
were received from 165 different 
courts: 680 from chambers, 163 from 
clerks, and 130 from other offices. 

The average respondent 
reported that availability of a 
PC is "very important" and 
that PCs provide "great 
benefit" to the court. 

The volume of the response indi­
cates the courts' high degree of inter­
est in personal computer utilization. 
The average respondent reported 
that availability of a PC is "very 
important" and that PCs provide 
"great benefit" to the court. 

Tasks performed on court PCs. 
The responses indicate that the 
courts' PCs are currently being 
widely used for word processing, 
accessing other automated systems 
SUCh as LEXIS and WESTLAW, case 
management, and calendar manage­
ment. They are also being used for 
property inventory control, person­
nel information, jury management, 
financial management, and many 
other functions. 

Software utilized on court PCs. 
Respondents reported nearly 100 
commercial software packages that 
are being used in the courts and 
approximately 125 additional PC 
software packages specially devel­
oped by or for the courts. 

Recommended commercial soft­
ware packages include 16 utility 

Of the 14 word processing 
packages recommended, 
WordPerfect received 231 
recommendations whereas the 
next most popular package 
received only eight. 

packages (disk maintenance, back­
ups, etc.), 14 word processing pack­
ages, 12 database packages, plus 
local area network packages, com­
munications packages, and spread­
sheet packages. 

Court-developed systems include 
28 case management systems, 18 
financial management systems, 13 
calendar systems, 10 personnel and 
leave systems, 10 property inventory 
systems, 10 index systems (e.g., case 
list, attorney list), plus statistical 
reporting systems, jury systems, and 
federal records center systems. 

Commercial products in each 
category do not share equal popu­
larity in the courts. For example, of 
the 14 word processing packages 
recommended, WordPerfect re­
ceived 231 recommendations 
whereas the next most popular pack­
age received only eight. 

The AO's soon-to-be-awarded PC 
procurement for the courts includes 
the selection of one word processing 
package, one database package, one 
communications package, and one 
spreadsheet package. Those selec­
tions should lead to an increascc 
standardization of commercial soft­
ware packages used in the courts. 

See PC SURVEY, page 7 
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Bankruptcy Judges, Magistrates Gain New P ERSONNEL 
Benefits; New Bankruptcy Judgeships Created 

Culminating two years of effort, 
the House adopted S. I630, the Re­
tirement and Survivors Annuities for 
Bankruptcy Judges and Magistrates 
Act of I988, on Oct. I9, I988. The 
Act's provisions include the follow­
ing: 

•One may retire at full salary at 
age 65 after I4 years of service; 

• Leaving office before age 65 
reduces benefits by 2 percent per 
year, up to a total reduction of 20 
percent, and the pension still could 
not be drawn until age 65; 

•For those with more than eight 
but less than I4 years of service, the 
pension is reduced proportionally; 

•A contribution of I percent of 
salary per year for I4 years is re­
quired; 

• Retirement for disability after 
five years qualifies for 40 percent of 
benefits; after IO years the benefit is 
proportioned in relation to the I4-
year predicate; 

• Retirees forfeit annuities if they 
subsequently practice law, but by 
first notifying the AO of their inten­
tion to do so they can preserve the 
annuity less future COLAs; 

•COLAs are available, not to ex­
ceed the pay of sitting judicial offi­
cers; 

• Benefit options include annuities 
and lump-sum disbursement; in­
cumbent judicial officers will wish to 
explore the alternative options un-

ALENDAR 
Nov. 2-4 Federal Circuit Court Li­

brarians 
Nov. 2-4 Video Orientation for 

Newly Appointed District Judges 
Nov. I4-16 Seminar for Bankruptcy 

Judges 
Nov. I4-16 Seminar for District 

Deputies-in-Charge 
Nov. 27-Dec. 2 Seminar for Newly 

Appointed District Judges 
Nov. 29-Dec. 2 Workshop for Dock­

eting Supervisors 

der title 5 and § 377 of title 28; 
•There is no survivor's pension, 

but one can buy into a survivor's 
annuity program; 

•Survivors of annuitants will re­
ceive lump-sum balances if the prin­
cipal dies before receiving the annu­
ity or before the annuity totals the 
lump-sum amount, and thereafter 
they will receive the accrued and 
owing amount; 

• A thrift savings plan has been 
created, permitting judicial officers 
covered by 28 U.S.C. § 377 to contri­
bute up to 5 percent of their base 
pay; 

• The AO Director is charged to 
report to Congress in five years on 
the financial operation of the annu­
ity program, the contributions, and 
the need for continuing deductions. 

In support of the Act, Rep. Carlos 
Moorhead reminded the House that, 
since the Bankruptcy Reform Act of 
I978, bankruptcy judges and magis­
trates had been losing ground both 
on salary and on retirement benefits, 
prompting a high rate of turnover. 
Rep. Moorhead stated that, as the 
ideal federal judicial officer was a 
veteran of considerable legal practice 
and experience, it was necessary to 
augment the rewards for such serv­
ice to attract appointees later in their 
legal careers and to discourage early 
retirement in contemplation of sub­
sequent legal practice. 

On a related matter, on Nov. 3 the 
President signed H.R. 4064, which 
authorizes seven new . bankruptcy 
judgeships, four of them recommen­
dations of the Judicial Conference, to 
respond to greatly increased 
caseloads. They are in the Districts 
of Alaska, Colorado, Kansas, Ari­
zona, the Eastern District of Ken­
tucky, and the Eastern District and 
Western District of Texas. 

Effective Oct. I, bankruptcy 
judges and full-time magistrates re­
ceived salary increases from $72,500 
to $82,340, which will first appear in 
the November paycheck. • 

CIRCUIT JUDGES 

Confirmation 
John M. Duhe, Jr., 5th Cir., Oct. 14 

DISTRICT JUDGES 

Confirmations 
Lewis T. Babcock, D. Colo., Oct. I4 
Paul V. Gadola, E.D. Mich., Oct. I4 
Robert Leon Jordan, E.D. Tenn., 

Oct. I4 
Alex R. Munson, N. Mar. I., Oct. I4 
Norwood Carlton Tilley, Jr. , 

M.D.N.C., Oct. I4 
Richard L. Voorhees, W.D.N.C. , 

Oct. I4 
Jay C. Waldman, E.D. Pa., Oct. I4 

Appointments 
Simeon Timothy Lake III, S.D. Tex., 

Sept. 2 
Jan E. Dubois, E.D. Pa., Sept. 6 
Herbert J. Hutton, E.D. Pa., Sept. 6 
Fern M. Smith, N.D. Cal., Sept. I2 
Chas. R. Butler, Jr., S.D. Ala., Nov. I 
D. Brooks Smith, W.D. Pa., Nov. I 

Senior Status 
G. Wix Unthank, E.D. Ky., June 14 
Hiram H . Ward, M.D.N.C., Aug. 20 
Robert F. Peckham, N.D. Cal., 

Nov. IO 

Deaths 
William J. Campbell, Senior District 

Judge, N.D. Ill., Oct. I9 
Edward T. Gignoux, Senior District 

Judge, D. Me., Nov. 4 

BANKRUPTCY JUDGES 

Appointment 
Ronald B. King, W.D. Tex., Oct I 

Elevation 
Larry E. Kelly, W.O. Tex., Oct. 1 

Resignation 
R. Glen Ayers, Jr., W.O. Tex. , 

Sept. 30 

MAGISTRATES-FULL-TIME 

Appointments 
John T. Maughmer, W.O. Mo ., 

Sept. 29 
James H. Payne, E.D. Okla., Oct. 1 
David M. Cohen, D. Minn., Oct. 1I 

November 1988 
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Congress Approves Arbitration in Selected 
Districts; AO, FJC to Report on Implementation 

this program. The FJC, no later than 
five years after the date of enact­
ment, is to submit to Congress a 
report on the implementation of the 
program, including (1) a description 
of the program; (2) a determination 
of the "level of satisfaction"; (3) a 
summary of program features that 
can be identified as being related to 
acceptance within and across judicial 
districts; (4) a description of the lev­
els of satisfaction relative to the cost 
per hearing; and (5) recommenda­
tions to Congress whether to termi­
nate or continue this or alternative 
arbitration procedures. • 

Provisions of the Federal Courts 
Improvements and Access to Justice 
Act, H.R. 4807, authorize ten U.S. 
district courts to use arbitration. Au­
thorized courts are N.D. Cal., M.D. 
Fla., W.O. Mich., W.O. Mo., D.N.J., 
E.D.N.Y., M.D.N.C., W.O. Okla., 
E.D. Pa., and W.O. Tex. The Act is 
awaiting the President's signature. 

The Act stipulates that these dis­
tricts may authorize arbitration of 
any civil action (including any ad­
versary proceeding in bankruptcy) if 
the parties consent, and may require 
arbitration of any civil action (except 
an alleged violation of a constitu­
tional right or one based on jurisdic­
tion under 28 U.S.C. § 1343) if the 
relief sought consists only of money 
damages not in excess of $100,000, or 
a lesser amount the district court 
may set (exclusive of interest and 
costs). Ten additional judicial dis­
tricts may be approved by the Judi­
cial Conference of the United States 
to authorize arbitration of any civil 
action if (and only if) the parties con­
sent. 

The district court is to establish 
procedures by local rule; including 
those for the exemption, sua sponte 
or on motion, of cases where com­
plex or novel legal issues are in­
volved or where legal issues pre­
dominate over factual issues. 

Each district court participating in 
the arbitration program is to estab­
lish standards for the certification of 
arbitrators. 

Within 30 days after the filing of 
an arbitration award with a district 
court any party may file a written 
demand for a trial de novo, and 
upon such a demand the action shall 
be restored to the docket. 

A further provision states that the 
district court shall provide by local 
rule that the contents of any arbitra­
tion award shall not be made known 
to any judge who might be assigned 
to the case. There are three excep­
tions: (1) when it is necessary for the 
court to determine whether to assess 
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costs or attorney fees; (2) when the 
district court has entered final judg­
ment in the action or the action has 
been otherwise terminated; and (3) 
when it is necessary to use the infor­
mation to compile the Annual Re­
port of the Director of the AO. 

The Judicial Conference may de­
velop model rules relating to proce­
dures for arbitration. 

The AO Director is to include in 
his Annual Report statistical infor­
mation about the implementation of 

Judges from China Visit AO and FJC 

A delegation from the Chinese Training Center for Senior Judges visited 
the Administrative Office of the U.S. Courts and the Federal Judicial Center 
last month as part of a Ford Foundation program on U.S.-China relations. The 
delegation will be visiting several cities and law-related institutions to secure 
a better understanding of the American judicial system at the federal, state, 
and local levels. Their interests covered a broad area of court administration 
and the role of the U.S. Department of Justice, with primary emphasis on ob­
serving and discussing judicial training. 

China's Judicial Training Center was started in early 1988 as the country's 
principal institution for the preparation of judges for the bench. 

Pictured above are (1. to r.) Zhao Zhenjiang, Professor and Dean, Peking Uni­
versity Law School, Beijing; Wang Zenong, State Commission on Higher Edu­
cation and member of the Committee of the Training Center for Senior Judges 
at Beijing; Zhou Daoluan, Justice of the Supreme People's Court of the 
People's Republic of China and leader of the delegation; Gu Chun De, Dean 
of the Department of Law, People's University of China; and Wang Chen­
guang, Deputy Dean of the Law Department, Peking University. 



Rules Enabling Act 
Provisions Revised, 
Consolidated 

In title IV of the recently passed 
Judicial Improvements and Access 
to Justice Act, H.R. 4807, Congress 
amended the Rules Enabling Act to 
consolidate all the current rules 
enabling provisions into chapter 131 
of 28 U.S.C. and standardize the lan­
guage applicable to the rules pro­
cess. The amendments codify the 
current standing committee, advi­
sory committee, and Judicial Con­
ference roles in the rules process de­
veloped over 40 years, and require 
public notice and opportunity to 
comment, and public meetings un­
der most circumstances. The Su­
preme Court must transmit pro­
posed rules to Congress no later 
than May 1 of the year in which the 
rules are to become effective. The 
rules would take effect no earlier 
than Dec. 1 of that year (unless oth­
erwise provided by law). 

In addition, the changes provide 
that each federal court authorized to 
prescribe rules under 28 U.S.C. 
§ 2071 (except the Supreme Court) 
shall appoint an advisory committee 
to study the rules and internal oper­
ating procedures of such court; 

The amendments also provide 
that: 

•The Director of the Administra­
tive Office of the U.S. Courts shall 
periodically compile the following: 
(1) local rules promulgated by 
courts other than the Supreme 
Court, (2) rules promulgated by the 
judicial councils and the Judicial 
Conference of the United States for 
the conduct of judicial discipline 
proceedings under 28 U.S.C. 
§ 372(c)(11), and (3) orders relating 
to judicial discipline required to be 
publicly available under 28 U.S.C. 
§ 372(c)(15); 

•The Judicial Conference shall 
periodically review local rules 
promulgated by the courts of ap­
peals, the Claims Court, and the 
Court of International Trade, and is 
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Quadrennial Commission Holds Judicial 
Compensation Hearings in Washington, D.C. 

The 1988 Quadrennial Commis­
sion on Executive, Legislative, and 
Judicial Salaries held public hearings 
on judicial compensation in Washing­
ton, D.C. Nov. 10 and 11. 

Members of the Commission are 
appointed by the President, the Chief 
Justice,and members of the House of 
Representatives, and the Senate. The 
members of the Commission are 
Lloyd N. Cutler, Chairman (Attorney, 
Washington, D.C.); William M. Agee 
(Chairman and CEO, Morrison­
Knudsen Co., Boise, Idaho); Preston 

authorized to modify or abrogate 
any such local rule found inconsis­
tent with federal law (amending 28 
u.s.c. § 331); 

•The relevant judicial council 
shall periodically review local dis­
trict court rules for consistency with 
the national rules; 

• Local rules duly issued shall 
remain in effect unless modified or 
abrogated by the judicial council of 
the relevant circuit or the Judicial 
Conference, as applicable; 

N OTEWORTHY 
Anonymous jury permissible, 

Third Circuit holds. The empanel­
ment of an anonymous jury was 
justified in a case involving a re­
puted organized crime figure, where 
prosecution witnesses claimed that a 
prospective witness had been killed 
in the past, a judge murdered, and 
attempts made to bribe other judges, 
the Third Circuit has held. U.S. v. 
Scarfo, 850 F.2d 1015 (3d Cir. 1988). 

In the extortion trial of the alleged 
"boss" of an organized crime group, 
the district judge granted the 
government's motion to empanel an 
anonymous jury. During voir dire 
neither party was permitted to learn 
the prospective jurors' names, ad-

R. Tisch (President and CEO, Loews 
Corp., New York, N.Y.); James T. 
Lynn (Chairman, Aetna Life & 
Casualty, Hartford, Conn.); Carlisle 
H umelsine (Chairman, Colonial 
Williamsburg Foundation, Wil­
liamsburg, Va.); John J. Creedon 
(President and CEO, Metropolitan 
Life Insurance Co., New York, N.Y.); 
William R. Ratchford (Attorney, 
Washington, D.C.); Thomas F. 
Eagleton (Attorney, St. Louis, Mo.); 
Charles McC. Mathias (Attorney, 
Washington, D.C.). 

• Local rules shall be promulgated 
only after advance public notice and 
opportunity for comment. General 
orders issued by judicial councils 
related to practice and procedure, as 
well as judicial discipline rules, must 
also be preceded by appropriate 
notice and opportunity for comment; 

•Copies of local rules and general 
orders relating to practice and proce­
dure shall be furnished to the Judi­
cial Conference and the AO and be 
made available to the public. • 

dresses, or places of employment. 
The prospective jurors completed an 
extensive written questionnaire on 
such topics as the nature of their em­
ployment, neighborhoods, educa­
tion, reading and television tastes, 
organization memberships, hobbies, 
previous service as jurors in criminal 
cases, and connections to law en­
forcement agencies. The judge per­
sonally examined the prospective 
jurors and permitted further ques­
tioning by counsel. The judge told 
the jurors that they would be se­
lected on an anonymous basis and 
sequestered, and emphasized that 
anonymity was intended to protect 
the interests of both prosecution and 
defense. The defendant was con-

See NOTEWORTHY, page 7 

November 1988 
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Technical Assistant, Fed. Cir. 
Duties include reviewing briefs and 
panel-approved opinions for publica­
tion, assisting with evaluation reports, 
advising judges and law clerks on 
legal or technical matters, researching 
technological and legal matters, and 
preparing research memos. Work in­
cludes patent issues. Minimum re­
quirements are undergraduate degree 
in or related to electrical engineering 
or electronic technology and J.D. or 
LL.B. Admission to a bar and experi­
ence in intellectual property law, engi­
neering, or high technology desirable. 
Open until filled . Send SF-171 and 
resume to Senior Technical Assistant, 
U.S. Court of Appeals, 717 Madison 
Pl., N.W., Washington, DC 20439. 

Clerk, Bankr. Ct., S.D. Cal. Pro­
vides all administrative support serv­
ice required by the court. Supervises 
56 personnel and provides support 
services to four judges. Requires at 
least 10 years of progressively respon­
sible management experience, thor­
ough understanding of automation 
concepts and applications. Under­
graduate degree in public or business 
administration and graduate or law 
degree preferred (graduate or law de­
gree may be substituted for two years 
of required experience). Entry level, 
salary $67,038 per year. Submit SF-171 
and detailed resume and references 
by Dec. 1, 1988, to Personnel, Clerk of 
the Court, U.S. Bankruptcy Court, 940 
Front St., Room 5N26, San Diego, CA 
92189. 

Clerk, Bankr. Ct., S.D. Ind. 
Requires a minimum of 10 years of 

COMMITTEE, from page 1 

The Act specifies that the Admin­
istrative Office of the U.S. Courts, the 
Federal Judicial Center, "and each 
department, agency, and instrumen­
tality of the executive branch of the 
Government, including the National 
Institute of Justice shall furnish the 
Committee information and assis­
tance" that the committee may deem 
necessary to carry out its functions. 

November 1988 

Positions Available 

progressively responsible ad­
ministrative experience, at least three 
in position of substantial management 
responsibility. Active practice of law 
may be substituted on a year-for-year 
basis, and education may be 
substituted as follows: bachelor's 
degree equals three years; 
postgraduate degree in public, 
business, or judicial administration 
equals one additional year; Jaw degree 
equals two additional years. Law 
degree, legal practice, and training or 
experience in judicial administration 
highly desirable. Salary range $46,679 
to $72,000. Send four sets of resume 
and cover Jetter by Dec. 31 to Chief 
Bankruptcy Judge Robert L. Bayt, 
Room 317-A, U.S. Courthouse, 46 E. 
Ohio St., Indianapolis, IN 46204. 

Clerk, Bankr. Ct., E.D. Mo. Head­
quartered in St. Louis, the court has 
three bankruptcy judges, their staffs, 
and 28 deputy clerks. Applicant 
should have at least 10 years of pro­
gressive management experience, in­
cluding three with significant respon­
sibility; thorough understanding of 
modern management techniques, in­
cluding utilization of automation; and 
interest in judicial management. Un­
dergraduate degree preferred, and 
graduate/legal degree in business or 
public administration or legal practice 
experience may be substituted for 
some of experience requirement. Sal­
ary $57,158 to $74,303, effective Janu­
ary 1989. Submit SF-171, resume, and 
application Jetter by Dec. 30, 1988, in 
sealed envelope marked "Confiden­
tial 88-4" to William D. Rund, Clerk, 

EQUAL OPPORTUNITY EMPLOYERS 

The Director of the AO is designated 
to furnish staff and technical assis­
tance. The committee is also author­
ized to appoint advisory panels, 
including members of the public, to 
support the committee with exper­
tise in specific areas. 

The Act specifies that the commit­
tee will cease to exist 60 days after it 
transmits its final report. 

An amount of $300,000 is author-

U.S. Bankruptcy Court, 1114 Market 
St., Room 730, St. Louis, MO 63101. 

Clerk, Bankr. Ct., W.O. Mich. 
Manages the office under direction of 
the chief judge. Must have minimum 
10 years of progressively responsible 
administrative experience in public 
service or business, at least three with 
substantial management responsibil­
ity. Bachelor's degree may be substi­
tuted for three such years; postgradu­
ate degree in public, business, or judi­
cial administration for one additional 
year; a law degree for two additional 
years; and legal practice experience 
substituted year for year. Salary from 
$54,907 to $71,377. Submit SF-171 and 
detailed resume by Dec. 31, 1988, to 
Sheila Kooistra, U.S. Bankruptcy 
Court, P.O. Box 3310, Grand Rapids, 
MI 49501. 

Official Court Interpreter (Span­
ish/English), S.D.N.Y. Duties include 
interpreting for the court and related 
offices in various proceedings, trans­
lating written documents, and tran­
scribing tape-recorded conversations. 
Requirements: Certification from the 
AO, at least two years of experience, 
extensive experience in simultaneous 
interpretation using electronic equip­
ment and in consecutive mode, plus 
the interpersonal skills for dealing 
with defendants, witnesses, court per­
sonnel, the bar, and the general public. 
Experience must be documented in the 
submission. Salary from $25,226 to 
$33,218 annually; 120-day probation­
ary period. Submit application to Per­
sonnel Office, U.S. Courthouse, Room 
21,40 Centre St., New York, NY 10007. 

ized for each of the fiscal years 1989 
and 1990. 

Salaries of the judges of the U.S. 
Claims Court, through an amend­
ment to title X of H.R. 4807, were 
established at the same rate of pay as 
judges of the U.S. district courts. 

In another title of H.R. 4807, there 
was congressional action on arbitra­
tion programs; these changes are 
detailed on p. 4 of this issue. • 



NOTEWORTHY, from page 5 

victed of conspiracy and extortion. 
The defendant claimed on appeal 

that the jury selection procedure im­
paired his right to exercise peremp­
tory challenges and infringed on the 
presumption of innocence. The ap­
pellate court noted that because 
"voir dire is not of constitutional 
dimension, limitations affecting per­
emptory challenges need not be re­
viewed with the close scrutiny re­
served for encroachments on the 
fundamental rights of an accused." 
Although the issue was one of first 
impression in the circuit, the court 
reviewed case law from other fed­
eral district and circuit courts and 
concluded that "defendant was not 
deprived of information reasonably 
necessary to the intelligent exercise 
of his peremptory challenges" and 
that the trial judge had not abused 
his discretion in empaneling an an­
onymous jury. The court distin­
guished this from the rule in capital 
cases, citing 18 U.S.C. § 3432. The 
appellate court also found that the 

PC SURVEY, from page 2 

Nevertheless, some functions are not 
covered by those products and some 
courts will continue to have their 
own commercial software prefer­
ences. 

The large number of court-devel­
oped systems designed to serve the 
same function (e.g., 28 case manage­
ment systems) creates a need to 
devise some standard, objective cri­
teria for describing and comparing 
those systems. The I&SD Division is 
in the process of collecting informa­
tion for those standard descriptions 
and compiling it into a catalog for 
use by the courts. The catalog, which 
is expected to be available to courts 
by the end of the year in both elec­
tronic and print form, will contain 
;.- 'ormation regarding both the 
ct-mmercial packages and the court­
developed systems that have been 
used and recommended by the 
courts. The catalog will be supple-

trial judge's instructions adequately 
protected the defendant from pos­
sible adverse inferences by the ju­
rors, and affirmed the conviction. 

Department of Justice reported 
that 1987 personal and household 
crimes numbered 34.7 million, rep­
resenting a 1.8 percent increase over 
1986. In 1986 about 34.1 million per­
sonal and household crimes were 
reported, said the Bureau of Justice 
Statistics on Oct. 9, 1988. This is the 
first increase in crimes since 1981; 
the 1987 figure is still 16 percent less 
than in 1981. Single copies of the 
National Crime Survey bulletin 
"Criminal Victimization, 1987" 
(NCJ-113587), may be obtained from 
the Criminal Justice Clearinghouse, 
Box 6000, Rockville, MD 20850, (tel. 
(301) 251-5550; from outside Mary­
land and Washington, D.C. (800) 
732-3277). 

Juror utilization report issued. 
The AO has issued the quarterly 
report on juror utilization for the 12-
month period ending June 30, 1988. 
Copies have been sent to all clerks of 
the courts. • 

mented by a software clearinghouse 
facility for those court-developed 
systems made available for general 
dissemination. 

Functions not yet provided on 
PCs. Respondents listed numerous 
functions that they would like to 
perform on their PCs but could not, 
because of a lack of software or 
expertise. Some of those functions 
have already been developed by 
other courts, and the catalog should 
facilitate the sharing of that soft­
ware. 

Courts' need for PC training and 
support. Most respondents felt that 
their past training, level of knowl­
edge, and adequacy of expert assis­
tance fell in the middle of a scale 
ranging from "unacceptable" to 
"excellent." Many reported that they 
were self-taught, and many, while 
praising the experts who assist them, 
complained that they had no expert 
who was readily available. They 
indicated a need for both additional 
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Judge Robert E. Ginsberg 
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Northern District of Illinois 

L. Ralph Mecham, Director 
Administrative Office of the 

United States Courts 

Federal Judicial Center 

Judge John C. Godbold, Director 

Charles W. Nihan, Deputy Director 

PC training and additional expert 
assistance. 

The AO's upcoming PC procure­
ment will include training programs 
for some aspects of PC usage. In 
addition, the I&SD Division, 
through its Automation Training 
Project, will be working to make the 
Center's Media Library more benefi­
cial to PC users and to develop 
additional training curricula for PC 
support personnel. 

Further information about the 
survey is available from Gary Bock­
weg of the Innovations and Systems 
Development Division, tel. (202) 633-
6400. • 

/8 November 1988 
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APPROPRIATIONS, from page 1 

resolved the differences between the 
Senate and the House bills by appro­
priating the $69 million increase. 
Under the appropriation, the AO 
received an appropriation of 
$33,600,000 for "salaries and ex­
penses"; the FJC received 
$1 1,200,000 for "salaries and ex­
penses." 

In addition, however, the Com­
mittee supplemented the judiciary's 
new budget authority by registry 
funds held by the courts. (A 1 per­
cent fee would raise about $15 mil­
lion.) 1l1e Conference Committee 
also authorized funding the judici­
ary for up to $1.5 million from the 
Vaccine Injury Fund for one year to 
process vaccine injury cases, and 
authorized the establishment of 
death penalty habeas corpus re­
source centers in South Carolina, 
Alabama, Arizona, Mississippi, and 
Texas. 

Although the judiciary's appro­
priation fell far short of its request, 
the Commerce Department appro­
priation (excluding funds for the Pe­
riodic Census and the National Oce­
anic and Atmospheric Administra­
tion) was increased only 1.9 percent, 
the Justice Department only 2.8 per-

cent (excluding Prisons), and the 
State Department only 1.6 percent. 
Finally, the legislative branch in­
creased its budget authority by only 
3.4 percent. During the closing days 
of the lOOth Congress, action on the 
FY89 drug supplemental was com­
pleted. The judiciary received an 
additional $51 million in new budget 
authority for drug-related programs, 
which was allocated among the fol­
lowing accounts: "salaries and 
expenses," $35 million; "defender 
services," $15 million; "fees of jurors 
and commissioners," $1 million. In 
addition, funding was included in 
Defender Services for establishing 
additional death penalty habeas cor­
pus resource centers in California, 
Florida, Kentucky, North Carolina, 
and Oklahoma. 

The Executive Committee of the 
Judicial Conference met Oct. 26 at 
the AO and approved a spending 
plan for the operation of the courts 
based on the appropriations ap­
proved for FY89. The pbn, which 
distributes available funding among 
all the judiciary programs and activi­
ties, represents a consensus arrived 
at among the chairmen of the Judi­
cial Conference committees whose 
programs are affected by the budget 
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JUDICIARY BUILDING, from page 1 

thority over all decisions in the proc­
ess. The Commission is to be com­
posed of the following individuals 
or their designees: 

•two members from among the 
Justices of the Supreme Court and 
other federal judges, to be appointed 
by the Chief Justice; 

• the members of the House Office 
Building Commission; 

•the Majority Leader and the 
Minority Leader of the Senate; 

•the Chairman and the ranking 
minority member of the Senate 
Committee on Rules and Admini­
stration; 

• the Chairman and the ranking 
minority member of the Senate 
Committee on Environment and 
Public Works; 

•the Chairman and the ranking 
minority member of the House 
Committee on Public Works and 
Transportation. 

The Commission will be respon­
sible for the rules and regulations 
formulated under the Act governing 
the use and occupancy of the build-
in~ • 
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A HoLIDAY MESSAGE FROM THE CHIEF JusncE 

It is my pleasure to extend to all of 
the members of the federal court 
"family'' my best wishes for a happy 
holiday season. 

As we reflect on the past year, 
there is much for which we can be 
thankful and from which we can take 
satisfaction. First and 
foremost, the confir­
mation of Justice 
Anthony Kennedy 
brought the Supreme 
Court back to full 
strength. After labor­
ing for many months 
with only eight mem­
bers, we have all 
benefitted immeas­
urably from Justice 
Kennedy's ability 
and congeniality. 

This past fall, the 
first nationwide conference of Judges 
of the United States Courts of Ap­
peals was held in Washington, D.C. 
These judges had the opportunity to 
consider the future of the federal 
courts and the challenges likely to be 
presented in coming years. For some 
of the judges, it was their first oppor­
tunity to meet many of their 
colleagues. I have no doubt that the 
shop-talk and personal exchanges 
which took place will benefit the fed­
eral courts in the years to come. 

At this holiday season, I would 
like to be able to report that 1988 
also saw an appropriate rise in the 
salaries of federal judges. Unfortu­
nately, such action has not yet 
occurred, and the federal judiciary 
remains undercompensated in 

comparison with 
the rest of the legal 
profession. As we 
look to the new 
year, we are hope­
ful that in light of 
the recommenda­
tions of the 
President's Salary 
Commission a suit­
able increase in 
judicial salaries will 
soon be forthcom­
ing. 

I thank each of 
you for your good efforts during 
the past year and look forward to 
working with you in 1989. Mrs. 
Rehnquist joins me in extending to 
you and to your families best 
wishes for a Merry Christmas and a 
Happy New Year. 

Sincerely, 

Veterans' Judicial Review Act Creates 
New Court of Veterans Appeals 

Veterans gained the right to judi­
cial review from final decisions of the 
Board of Veterans Appeals and lim­
ited payment of contingent attorneys' 
fees under S. 11 (Pub. L. No. 100-687), 
the Veterans' Judicial Review Act, 
which President Reagan signed Nov. 
18. The Act establishes a U.S. Court 
of Veterans Appeals with exclusive 
jurisdiction to review decisions of the 
Board of Veterans' Appeals and to af­
firm, modify, reverse, or remand, as 
appropriate. The scope of appeal will 
include: 

• the power to decide relevant 
questions of law; constitutional, 
statutory, and regulatory interpre­
tation; and meaning and applicabil­
ity of actions of the Administrator; 

• the power to compel acts of 
the Administrator that have been 
withheld; 

• the power to set aside findings 
of fact and hold them unlawful if 
clearly erroneous; 

• the power to hold unlawful 
certain other findings, decisions, 

See VETERANS APPEALS COURT, p. 6 

Quadrennial 
Commission Witnesses 

Support Increased 
Judicial Compensation 

In hearings held Nov. 10 and 11 
in Washington, D.C., the Quadren­
nial Commission on Executive, Leg­
islative and Judicial Salaries heard 
from numerous witnesses with dis­
tinguished records of public service, 
all advocating increased compensa­
tion for federal judges, executives 
and legislators. 

Judge Frank M. Coffin (1st Cir.), 
Chairman of the Committee on the 
Judicial Branch of the Judicial Con­
ference of the United States, pre­
sented a report entitled Promises 
Made, Promises Still Unkept, which set 
out historical and comparative data 
that he described as "the most com­
plete judicial branch submission in 
the two decades of Quadrennial 
Commission activity." The report 
focused on questionnaire responses 
from 638 of the 710 active judges. All 
respondents described financial 
strictures compared with private sec­
tor income levels, and many detailed 
hardships on families and referred to 
erosion of purchasing power over 
time. Many also noted that outside 
income and assets, part-time teach­
ing, and debt underwrote their stan­
dard of living. One said that he felt 
he was "inflicting a life of genteel 
poverty upon his family in order to 
be a federal judge." Younger 
judges-•::ith children to educate 

See QUADRENNIAL COMMISSION, p. 8 
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U.S. Marshals Service Designated a Bureau in 
Department of Justice on Eve of 200th Year 

The U.S. Marshals Service has 
been statutorily designated a bu­
reau within the Department of Jus­
tice, rather than a collection of rela­
tively autonomous district offices, 
as had been the case for 200 years. 
Beginning at § 7608, the Anti-Drug 
Abuse Act of 1988, Pub. L. 100-690, 
streamlines, modernizes, and con­
solidates related existing statutory 
provisions, providing explicit au­
thority for functions the marshals 
and their deputies have in the past 
traditionally performed. 

Although the office of U.S. mar­
shal was created by act of the 1st 
Congress on Sept. 24, 1789, the 
Marshals Service has until now ex­
isted only by order of the Attorney 
General. 

The legislation, originally intro­
duced as a separate bill that was 
endorsed by the Judicial Conference 
of the United States last March, 
spells out the authority and duties 
of the Marshals Service, restating its 
traditional and primary responsibil­
ity for providing security for the 
federal courts and executing court 
orders. It also authorizes the Service 
to provide personal protection to 
judges, witnesses, and other threat­
ened persons in connection with 
judicial processes and other official 
proceedings. Law enforcement offi­
cers of the Service are now provided 
with specific authority to conduct 
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investigations of fugitives and to 
provide for the custody, care, and 
transportation of unsentenced fed­
eral prisoners in Service custody. All 
these responsibilities, together with 
the management and disposal of 
seized criminal assets, have become 
more burdensome with the increase 
in drug cases. 

Marshals Service Director Stanley 
E. Morris pointed out, "The new 
provisions respond to several con­
cerns of the Judicial Conference. It 
gives the Marshals Service authority 
to enter personal services contracts 
for security guards, permitting more 
efficient use of funds appropriated 
to the courts' security needs. In 
addition, it removes the unrealistic 
$6 per day limit on court bailiff sala­
ries without fixing the salary level or 
otherwise affecting the courts' ap­
propriations." 

The current system of presiden­
tial appointment of U.S. marshals 
with the advice and consent of the 
Senate is retained, with the same 
method used to designate the Direc­
tor of the Service. However, tempo­
rary vacancies in the office of mar­
shal will now be filled by the Attor­
ney General rather than by the dis­
trict court. 

A key feature designed to 
strengthen the administration of jus­
tice in the District of Columbia is 
creation of the new Office of Marshal 
for the Superior Court of the District 
of Columbia. The services provided 
to the D.C. Superior Court are vastly 
different from those for other federal 
district and circuit courts, and the 
Marshals Service district in that 
court has the greatest number of 
personnel of any district. The new 
office is intended to ensure meeting 
the unique needs of the District of 
Columbia. 

In a related action, Congress 
adopted a resolution to declare Sept. 
24, 1989, as "United States Marshals 
Bicentennial Day'' and asked the 
President to issue a proclamation to 

SpanisWEnglish 
Interpreting 

Certification Test Set 

The Administrative Office has 
announced a Mar. 4,1989, written 
examination for Spanish/English 
interpreters, the first step of the 
certification process established 
pursuant to the Court Interpret­
ers Act of 1978, at 28 U.S.C. 
§ 1827(b). Successful candidates 
from the written examination will 
be given the oral test in July or 
August 1989. Testing will be of­
fered once in 1989 and only in 
certain cities. 

The Act requires courts to use 
certified interpreters for all pro­
ceedings covered by the Act and 
permits use of otherwise compe­
tent but uncertified interpreters 
only if no certified interpreters 
are reasonably available. 

Successful candidates will be 
placed on an eligibility list from 
which certified court interpreters 
may be chosen. Full-time, sala­
ried interpreters, as of Jan. 1, 
1989, will be designated as JSP-10 
and JSP-11 (salary ranges $26,260-
$37,509 annually). The freelance 
certified interpreter fee is $210 
per day. 

The AO has issued an exami­
nation announcement, which has 
been posted in federal judicial 
workplaces. It is also available 
through the University of Ari­
zona Federal Court Interpreter 
Certification Project, Modern 
Languages Building, Room 456, 
University of Arizona, Tucson, 
Arizona 85721, or by telephoning 
them from 8 a.m. to 5 p.m. RMT 
at (602) 621-3687. The application 
fee is $25 and the deadline is Jan. 
15, 1989. 

that effect. Director Morris said that 
one of the first events celebrating the 
Service's bicentennial will be the 
opening on Dec. 9 of a special Smith­
sonian Institution exhibit in the U.S. 
Supreme Court Building entitled 
America's Star: U.S. Marshals, 1789-
1989. The exhibit will be shown in 12 
cities in the United States after its 
Washington, D.C., debut. • 



Changes in Jury Service Exemptions, Excuses, 
As Jury Act Amendments Become Effective 

The Jury Act of 1968 has been 
amended by title VIII of H.R. 4807, 
the Judicial Improvements and 
Access to Justice Act (Pub. L. No. 
100-702, 102 Stat. 4642). (See The 
Third Branch, November 1988, for 
details of the rest of the Act.) The 
amendments became effective upon 
President Reagan's Nov. 19 
signature of the Act, and they do the 
following: 

• limit jury service exemptions to 
members of the armed services, 
federal and state public officers, and 
members of fire and police 
departments; 

• authorize automatic excuses 
from jury duty for "public agency 
volunteer safety personnel" (fire­
fighters, rescue squads, ambulance 
crews); 

• permit temporary excuses on 

grounds of undue hardship, or ex­
treme inconvenience; 

• eliminate the requirement that 
jury lists be alphabetical; 

• authorize delegation of jury se­
lection functions to non-court per­
sonnel; 

• authorize two-year experimen­
tal testing of one-step qualification 
and summoning in as many as 10 
courts to be selected by the Judicial 
Conference of the United States. 

The AO has disseminated copies 
of relevant portions of the Act with 
an analysis. David Williams in the 
Court Administration Division at 
FI'S 633-6221 is available to answer 
questions on the volunteer safety 
personnel excuse. For general ques­
tions on title VIII, call Deputy Gen­
eral Counsel Robert Loesche at FTS 
633-6127. • 

Anti-Drug Abuse Act Creates New Office to 
Oversee Unified National Drug Strategy 

Before adjournment the 100th 
Congress passed the Anti-Drug 
Abuse Act of 1988, Pub. L. No. 100-
690, and President Reagan signed 
the Act on Nov. 19. As passed, it 
combines several separately intro­
duced bills, some unconnected to 
substance abuse. The following are 
summaries of drug-related sections. 

Coordinating national drug pol­
icy. The Act establishes an Office of 
National Drug Control Policy within 
the Executive Office of the President, 
to be headed by a Director ap­
pointed by the President subject to 
Senate confirmation. The Director is 
to organize U.S. resources into a 
single drug control strategy at the 
national level. Within 180 days of his 
or her confirmation, the Director 
must submit to Congress a "compre­
hensive, research-based, long-range 
plan" for reducing drug abuse in the 
United States. The plan must balance 
resources between reductions in 
supply and demand, must review 

state and local drug control activities 
to facilitate coordination at all levels, 
and must organize compatible auto­
mated information and communica­
tion systems among federal and 
other agencies. The Act requires the 
Director to submit yearly plans to 
implement the national strategy, and 
each plan submitted in the second 
and subsequent years shall evaluate 
the preceding plan's effectiveness. 

Within a year of appointment, the 
Director shall submit a Justice De­
partment reorganization plan, tar­
geting these elements of the Crimi­
nal Division: the Organized Crime 
and Racketeering Section and all the 
strike forces; the Narcotics and Dan­
gerous Drugs Section; the Asset For­
feiture Office; and the Organized 
Crime Drug Enforcement Task Force 
Program. 

By Jan. 15, 1990, the Director 
must recommend to the President 
and Congress a plan for reorganiz­
ing other existing federal agencies 
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Rules Committee to Suggest 
Model Local Rules and Forms 

for U.S. District Courts 

The Judicial Conference of the 
United States Standing Commit­
tee on Rules of Practice and Proce­
dure will review recommenda­
tions of its Local Rules Project at a 
meeting to be held in San Fran­
cisco Jan. 19-20, 1989, announced 
Judge Joseph F. Weis, Jr. (3d Cir.), 
Chairman. The Project will sug­
gest, in addition to a uniform 
numbering system, some model 
local rules, illustrative forms, and 
other possible methods of reduc­
ing and simplifying local rules. 
Soon thereafter, the Committee 
plans to send the results of the 
Local Rules Project's study to each 
district court for information and 
comments. Judge Weis suggested 
that district courts that have be­
gun a review of their local rules 
and those that contemplate doing 
so in the next few weeks might 
wish to await the Committee's 
report before proceeding on a 
review of their local rules. 

for greater efficacy in reducing ille­
gal drug supply and demand. 

The Director is to designate high­
intensity drug trafficking areas and 
provide federal assistance to the 
areas. By Mar. 1, 1991, he or she is to 
report to Congress the utility of such 
designations and the allocation of 
federal assistance to those areas, 
along with comments and any rec­
ommendations for legislation. The 
Director's broad authority includes 
power to review other agencies' 
staffing and budgets for adherence 
to the national strategy (agencies 
may appeal disapprovals to the 
President). The Director will report 
quarterly to Congress on needed 
programs or funds transfers. In 
presidential budgetary submissions 
to Congress, each requested appro­
priation for the Office of National 
Drug Control Policy and other pro­
grams is to be designated separately. 

See ANTI-DRUG ABUSE ACf, p. 6 
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P ERSONNEL 
CIRCUIT JUDGES 
Death 
J. Skelly Wright, D.C., Aug. 6 

DISTRICT JUDGES 
Appointment 
Alex Munson, D. N. Mar. 1., Nov. 18 

Senior Status 
Almeric L. Christian, D.V.I., May 15 
Scott Reed, E.D. Ky, Aug 1 
Alfred Laureta, D. N. Mar. I., Nov. 19 

Deaths 
George Templar, D. Kan., Aug. 5 
M. Joseph Blumenfeld, D. Conn., 

Nov. 5 

BANKRUPTCY JUDGES 
Appointments 
Kathleen P. March, S.D. Cal., Nov. 10 
J. Vincent Aug, Jr., S.D. Ohio, Dec. 1 

THE SOURCE 
T.he publications listed below may be of interest 
to readers. Only those preceded by a checkmark 
are available from the Center. When ordering 
copies, please refer to the document's author 
and title or other description . Requests should 
be in writing, accompanied by a self-addressed 
mailing label, preferably franked (but do not 
send an envelope), and addressed to Federal 
JudiciJll Center, 1520 I-I St ., N. W., Washing­
ton, DC 20005. 

Barber, Sotirios A. "Judicial Review 
and The Federalist." 55 University of Chi­
cago L. Rev. 836 (1988). 

Pictured above with President Reagan at the White House Sept. 21 are, left to right, 
Bankr. Judge William E. Anderson, W.D. Va.; Chief Bankr. Judge George C. Paine, II, 
M.D. Tenn .; President Reagan; Chief Bankr. Judge Charles N. Clevert, D. Wis .; and 
Chief Bankr. Judge Conrad B. Duberstein, E.D.N.Y. The bankruptcy judges discussed 
with President Reagan recent legislation and the current status and problems of the 
bankruptcy courts. 

Burnett, Arthur L., Sr. "U.S. Claims 
Court Practice," in Intellectual Property 
Counseling & Litigation, ch. 107 (Matthew 
Bender & Co., 1988). 

Copple, Robert F. "From the Cloister 
to the Street: Judicial Ethics and Public 
Expression." 64 Denver University L. Rev. 
549 (1988) 

Eisenhower, James J., III. "Four 
Theories of Precedent and Its Role in 
Judicial Decisions." 61 Temple L. Rev. 871 
(1988). 

Everett, Robinson 0. "FBA Fourth 
Circuit Conference Keynote Address." 
35 Federal Bar News & ]. 356 (1988). 

Fratcher, William F. "The Independ-

ence of the Judiciary under the 
Constitution of 1787." 53 Missouri L. Rev. 
1 (1988). 

Hutton, Mary Christine. "The 
Unique Perspective of Justice White: 
Separation of Powers, Standing and Sec­
tion 1983 Cases." 40 Administrative L. Rev. 
377 (1988). 

Kastenmeier, Robert W. "Let Ideas 
Flourish: How We Can Improve Our 
Justice System." 72 Judicature 122 (1988). 

Lay, Donald P. Remarks at the 
Eighth Circuit Judicial Conference Ouly 
14, 1988). 

Luneberg, William V. "Petitioning 
Federal Agencies for Rulemaking: An 
Overview of Administrative and Judicial 
Practice and Some Recommendations for 
Improvement." 1988 Wisconsin L. Rev. 1. 

1989 Circuit Conferences MacManus, Sheila. "Center Surveys 
JCO Complaint Disposition, Budget and 
Staff for 1986." 10 Judicial Conduct Rep. 1 
(1988) . 

First 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 
Eleventh 
D.C. 
Federal 

December 1988 

Nov. 13-15 
Sept. 7-9 
Sept. 10-12 
June 29-July 1 
May 7-10 
May 10-12 
Apr. 30-May 2 
July 18-21 
July 9-14 
Sept. 6-8 
May 7-10 
June 4-6 
May 23 

Newport, RI 
Lake George, NY 
Pittsburgh, P A 
Hot Springs, VA 
New Orleans, LA 
Lexington, KY 
Chicago, IL 
Minneapolis, MN 
Laguna Niguel, CA 
Santa Fe, NM 
New Orleans, LA 
Washington, DC 
Washington, DC 

Posner, Richard A. Law and 
Literature. (Harvard Univ. Press 1988). 

Wald, Patricia M., Mary McGowan 
Davis, Daniel J. Meltzer, John H. Picker­
ing, and Newton N. Minow. "In Memo­
riam: Carl McGowan." 82 Northwestern 
University L. Rev. 213 (1988). 

White, Byron R., Bernard G. Segal, 
George Clemon Freeman, Jr., David L. 
Westin. "Tributes to Associate Justice 
Lewis F. Powell, Jr. on the Occasion of 
His Retirement." Supreme Court Historical 
Society Yearbook 1987 1 (Summer 1987). 



N OTEWORTHY 
Record numbers on parole or 

probation. The Justice Department 
has revealed that in 1987 the total of 
persons on probation or parole 
reached a record high of 2.6 million. 
Adults in the custody of a govern­
mental entity, including those in 
federal, state, or local prisons and 
jails, numbered 3.4 million, or al­
most 2 percent of the nation's popu­
lation. Three-fourths of these are 
being supervised in the community 
and about one-fourth are incarcer­
ated. 

Geographic differences were 
noted in probation growth patterns, 
with the Midwest leading in proba­
tioners with 8.7 percent, followed by 
the West with 8.6 percent, the North­
east with 5.7 percent, and the South 
with 3.8 percent. The federal proba­
tion population increase was 4.6 
percent. 

Parolee increases also varied geo­
graphically, with the West leading 
with 21.7 percent, followed by the 
South with 13.8 percent, the Mid­
west with 7.9 percent, and the 
Northeast with 3.1 percent. Texas 
and California had almost one-half 
the national increase in parolees. The 
federal parole population rose 6.2 
percent. 

The percentage of offenders re­
leased from state prisons on discre­
tionary parole board decisions de­
clined from 72 percent in 1977 to 41 
percent in 1987, with an additional 
31 percent of 1987 dischargees serv­
ing a period of supervision in the 
community 

Second Circuit Committee re­
ports on ADR. The Second Circuit 
Standing Committee on the Im­
provement of Civil Litigation, ap­
pointed by Chief Judge Wilfred 
Feinberg in 1986 and chaired by 
Standish Forde Medina, Jr., issued 
its report on "Settlement Practices in 
the Second Circuit" on Oct. 13. The 
Committee reported three conclu­
sions: First, ADR techniques, raised 
at the right time, could assist parties 
in satisfactorily settling their dis-

putes with less expense and delay 
than could proceeding to trial; sec­
ond, judges have to educate litigants 
to get them to use ADR procedures; 
third, few judges have used or rec­
ommended the use of ADR mecha­
nisms despite the effectiveness of 
such techniques. 

The Committee report recom­
mends that federal trial judges in the 
circuit make greater use of ADR 
techniques and that the judges be­
come actively involved in educating 
parties about the availability of ADR 
processes. The Committee had four 
suggestions aimed at resolving these 
concerns: (1) that every judge raise 
the issue of settlement with the par­
ties, offering the court's assistance 
and encouraging serious discus­
sions, early and often thereafter, and 
shaping discovery to facilitate such 
discussions; (2) that every judge 
routinely advise litigants early in 
every civil case about the ADR pro­
cedures available to them, such as 
minitrials and summary jury trials, 
and distribute suggested guidelines 
and forms to use with the ADR 
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CALENDAR 
Dec. 5-6 Judicial Conference Committee 

on Administration of the Magistrates 
System 

Dec. 12-13 Orientation for New Assis­
tant Federal Defenders 

Dec. 12-13 Judicial Conference Commit­
tee on Court Security 

Dec. 12-13 Judicial Conference Commit­
tee on the Administrative Office 

Dec. 12-13 Judicial Conference Commit­
tee on Jud icial Resources 

Dec. 12-13 Judicial Conference Commit­
tee on Judicial Improvements 

Dec. 12-13 Judicial Conference Commit­
tee on the Bicentennial of the 
Constitu tion 

procedures; (3) that there be formed 
a working group system of four to 
six judges, meeting regularly to co­
ordinate their caseloads and discuss 
solutions to court operation prob­
lems; (4) that the Second Circuit 
Judicial Council consider a one-day 
retreat to encourage discussions of 
settlement techniques and related 
issues. • 

Positions Available 
Director, Office of Staff Attorneys, 9th Cir. 

Supervises 50 employees, including 37 staff 
attorneys. Responsible for prebriefing 
conferences, coordinating motions practice, 
p reparing case m emoranda, d rafti ng 
dispositions, and evaluating incoming cases. 
Requires 5 years legal experience; academic or 
court experience is preferred. Salary range 
begins at $57,158. Women and minority 
candidates encouraged to ap ply. For 
information call (415) 556-7361 . Begins fall 1989. 
Resume to Dinah Shelton, Director, Office of 
Staff Attorneys, U.S. Court of Appeals, P.O. Box 
547, San Francisco, CA 94101 . 

Oerk, Bankr. Ct., S.D. Ind. Requires 10 
years progressively responsible administrative 
experience, at least three in position of substan­
tial management responsibility. Active law 
practice may substitute on year for year basis, 
and education may substitute for experience as 
follows: bachelor's degree equals three years; 
postgraduate degree in public, business, or 
judicial administration equals one additional 
year; law degree equals two additional years. 
Law degree, legal practice, and training or expe­
rience in judicial administration highly desir­
able. Salary from $46,679. Send four sets of 
resume and cover letter by Dec. 31 to Chief 
Bankruptcy Judge Robert L. Bayt, Room 317-A, 
U.S. Courthouse, 46 E. Ohio St., Indianapolis, 
IN 46204. 

Clerk, Bankr. Ct., W.O. Mich. Manages office 
under direction of the Chief Judge. Requires 10 
years progressively responsible administrative 
experience in public service or business, three 
with substantial management responsibility. 
Bachelor's degree may substitute for three years; 
postgraduate degree in public, business, or 
judicial administration for one additional year; 
law degree for two additional years; and legal 
practice experience substituted year for year. 
Salary from $54,907. Resume by Jan. 10, 1989, to 
Sheila Kooistra, U.S. Bankruptcy Court, P.O. Box 
3310, Grand Rapids, Ml 49501 . 

Asst. Reporter of Decisions, U.S. Supreme 
Court. Assists Reporter in preparing the U.S. 
Reports for publication and in supervising 8-per­
son staff. Writes syllabuses; edits opinions for 
accuracy, format, and style; prepares indexes; 
and reads page proofs for editorial changes. Law 
degree; three years lawbook publishing experi­
ence, particularly at managerial level; thorough 
knowledge of federal and state law, legal re­
search methods, and English grammar, punctua­
tion, and spelling; and a demonstrated aptitude 
for legal writing are all required. Admission to a 
state bar, 5 years practical legal experience, and 
familiarity with computerized printing desirable. 
Salary SCP 13 to 15, depending on qualifications. 
Oosing date Jan. 13, 1989. Send SF-171 to Person­
nel Office, Supreme Court of the United States, 
Washington, DC 20543. Tel. (202) 479-3404. 

EQUAL OPPORTUNITY EMPLOYERS 

December 1988 
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VETERANS APPEALS COURT, from p. 1 

conclusions, and rules and regula­
tions of the Administrator, the 
Board, and the Board Chairman and 
to set them aside if found to be arbi­
trary, unconstitutional, extrajurisdic­
tional, in excess of authority, or not 
in conformity with procedure. 

The record will be the only basis 
for review. Trial de novo is not avail­
able. When a final decision of the 
Board is based solely upon the fail­
ure of the claimant to comply with 
regulations, the Court of Veterans 
Appeals can review only the validity 
of the regulation and the compliance 
issue. The schedule of ratings for 
disabilities adopted under § 355 of 
the Act is not reviewable on appeal. 

Appellants may have counsel 
represent them before the court pur­
suant to rules of practice to be estab­
lished, but fee agreements must be 
filed with the court when the appeal 
is filed. The court may review the fee 
agreement and affirm or issue an 
unappealable order for reduction. 

The court will have contempt 
authority, with power to sanction 
via fines and imprisonment, and the 
same enforcement power over its 
orders and processes as other federal 
courts. All proceedings and records, 
except those found by the court to be 
confidential, shall be public records. 

Appeals by parties adversely af­
fected by final orders require filing a 

ANTI-DRUG ABUSE ACT, from p. 3 

The Act also directs the Attorney 
General to ensure that civil statutes 
creating ancillary sanctions and 
remedies for drug law violations are 
given high priority and that in­
creased field office legal and investi­
gative staff are deployed. The Asso­
ciate Attorney General is given re­
sponsibility for implementation, 
with an additional $6 million for 
salaries and expenses appropriated 
for the purpose, half earmarked for 
the U.S. attorneys. 

The National Drug Enforcement 
Policy Board and White House Of­
fice of Drug Abuse Policy are termi-

December 1988 

notice of appeal with the court 
within 120 days of mailing of the 
notice of the decision contested. The 
General Counsel's Office will repre­
sent the Administrator and defend 
appeals of decisions of the Board. 

The Court of Veterans Appeals is 
to include in its decisions conclu­
sions of law and findings of fact. 
Appeals may be heard by single 
judges or by panels, and in the event 
of a single-judge decision, the ag­
grieved party or the court may gain 
panel review of the decision upon 
motion. Decisions of the court be­
come final upon running of the time 
for filing notice of appeal or, if notice 
is filed, upon running of the time to 
pursue the matter to conclusion. 

The Federal Circuit has exclusive 
jurisdiction to review decisions of 
the court on questions of law and 
interpretation underlying the court's 
decisions, and intermediate control­
ling questions of law and interpreta­
tion in disagreement may be heard 
on interlocutory appeals. However, 
except for constitutional challenges, 
review of factual determinations or 
of law or regulations applied to the 
facts of a particular case are fore­
closed. Otherwise, rules for review 
of decisions of the court shall be 
those prescribed by the Supreme 
Court under 28 U.S.C. § 2072. 

The President is to nominate the 
chief judge of the Court of Veterans 

nated; the National Narcotics Act of 
1984 is repealed. 

Treatment and prevention 
programs. $1.5 million of the revised 
and extended alcohol, drug abuse, 
and mental health services block 
grants ($1.5 billion for FY89) allotted 
to the states on a demographic basis 
is authorized for law enforcement 
and judicial training. The Act pro­
motes prevention and treatment of 
addiction, with set asides for treat­
ment of women, children, and intra­
venous drug users. One goal is re­
duced waiting periods for treatment 
of alcohol and drug dependencies; 
another is testing model programs 

Appeals, subject to confirmation by 
the Senate, between Jan. 21 and Apr. 
1, 1989. After Feb. 1, 1989, the Presi­
dent may nominate two to six asso­
ciate judges. 

The Court of Veterans Appeals is 
an Article I court, with judges' terms 
of office set at 15 years and their 
compensation the same as U.S. dis­
trict court judges. The chief judge is 
designated to head the court and to 
receive the same pay as judges of the 
U.S. courts of appeals. 

Locating facilities for the new 
court is delegated to the Administra­
tive Office, which is to consider the 
library, equipment, and personnel 
requirements plus resources avail­
able for shared use with other fed­
eral courts and agencies. 

The Act amends provisions per­
taining to the appointment of the 
Board of Veterans' Appeals; they 
now provide for appointment of the 
Board Chairman by the President 
with the consent of the Senate and 
the appointment of members of the 
Board by the Administrator with the 
approval of the President, to 9-year 
terms of office (staggered initially). 
The Board will avail claimants of 
hearing opportunities and shall base 
decisions upon the entire record. 

Other provisions are effective 
Sept. 1, 1989, unless otherwise noted, 
and concern matters other than judi­
cial review of benefit claims. • 

for pregnant women and women 
with infants. Special arrangements 
are provided for programs spon­
sored by the military and the Veter­
ans Administration, for private sec­
tor employer, and for Native Ameri­
cans. Funds under these provisions 
are not to be used to distribute or to 
clean needles or for basic AIDS re­
search. 

User accountability. Convicted 
possessors of and traffickers in con­
trolled substances can be denied 
federal benefits at a court's discre· 
tion, including licenses, contracts, 
loans or grants (but not including 

See ANTI-DRUG ABUSE ACT, p. 7 



ANTI-DRUG ABUSE ACT, from p. 6 

veterans', retirement, or Social Secu­
rity benefits, welfare or disability, or 
obligations to Indians or Indian 
tribes). Federal contractors and grant 
recipients will have to comply with a 
new definition of "responsible 
source" under the Drug-Free 
Workplace Act of 1988, which man­
dates security, education, and sanc­
tions for personnel who commit 
drug-abuse violations. Contractors 
and grantees who do not comply 
risk suspension, termination, or 
debarment. HUD grants for public 
housing are directed toward provid­
ing a drug-free environment, with 
enhanced security and education 
programs for management and ten­
ants. 

Money laundering. Money laun­
dering controls were strengthened in 
the following ways: Businesses de­
scribed by the Bank Secrecy Act, 31 
U.S.C. § 5312(a)(2), as similar to fi­
nancial institutions and under that 

ct's control now include those in­
volved in vehicle, airplane, and boat 
sales and in real estate closings and 
settlements; the U.S. Postal Service; 
and any other business or agency 
that the Treasury adds by regulation 
whose cash transactions have a high 
degree of usefulness in criminal, tax, 
or regulatory matters. Another 
change facilitates prosecution for 
money laundering operations in 
which the target funds are in fact 
provided by law enforcement as part 
of an investigation. The Postal Serv­
ice is authorized to investigate 
money laundering in cooperation 
with Justice and the Treasury. 

Death penalty, other criminal 
and law enforcement matters. Two 
categories of defendants will face 
possible death penalties: those who 
kill as part of drug-related transac­
tions and those who kill law enforce­
ment officers during drug-trafficking 
activities. The death penalty is fore­
dosed to defendants who were 
mder 18 when the crime was com­
mitted and to the mentally retarded 
or those who are unable to under­
stand critical facts in the context of 

the circumstances or who are unable 
to convey that information to coun­
sel or the court. 

The jury, or the court in a non­
jury trial, considering applying the 
death penalty must, in each case, 
issue findings on aggravating and 
mitigating factors. Aggravation must 
be found unanimously and beyond a 
reasonable doubt and may include 
such factors as defendant's prior 
criminal record, the brutality of the 
instant crime, whether the defendant 
was paid or paid another to commit 
the killing, whether the defendant 
intentionally killed the victim, and 
whether the defendant inflicted seri­
ous bodily harm on the victim. The 
existence of a mitigating factor may 
be established upon the finding of a 
single juror. Mitigating factors need 
only be proved by a preponderance 
of the evidence; aggravation must be 
weighed against mitigation. Even if 
there are no mitigating factors, any 
aggravation must be considered to 
determine if death is appropriate. 
Jurors must certify that the penalty 
was determined without regard to 
race, color, religion, national origin, 
or gender of the defendant or victim. 

Guidelines require that well­
qualified counsel are provided to 
indigent defendants for all stages of 
trial and appeal. 

All death penalty cases are sub­
ject to review by the courts of ap­
peals. 

For defendants subject to the 
death penalty on whom the penalty 
is not imposed, the sentence range is 
20 years to life imprisonment with­
out the possibility of parole (amend­
ing 21 U.S.C. § 841). 

The Act provides a mandatory 
life sentence for anyone convicted of 
a third felony drug offense, and re­
lated sections enhance penalties for 
offenses involving children or cir­
cumstances in which children were 
placed at risk of exposure to illegal 
drugs. 

Supplemental appropriations. 
For the judiciary, judicial services 
salaries and expenses, $35 million; 
for defender services, $15 million; 
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for fees of jurors and commissioners, 
$1 million. For associated programs: 
$7 million in salaries and expenses to 
the Bureau of Alcohol, Tobacco and 
Firearms; $8.5 million for the U.S. 
Customs Service salaries and ex­
penses, and $7 million for operation 
and maintenance of the Air Interdic­
tion Program; and $3.5 million for 
salaries and expenses for the new 
Office of National Drug Control 
Policy. 

The AO is preparing a short 
summary of pertinent parts of the 
Anti-Drug Abuse Act of 1988 for 
distribution. • 

DEC r 3 December 1988 
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and homes still mortgaged, not hav­
ing had time to accumulate assets­
particularly felt the need to recon­
sider a long-term commitment to the 
federal bench. 

Philip W. Tone, President of the 
American College of Trial Lawyers 
and former judge of the Seventh 
Circuit, responded to Commission 
Chairman Lloyd N. Cutler's invita­
tion to address three specific topics: 
(1) how judicial salaries and benefits 
compare with those at comparable 
private sector levels, (2) how judicial 
salaries and benefits have an impact 
on judicial morale and willingness to 
serve for life, and (3) permissible 
outside income-producing activi ties. 
As to salary comparability, Mr. Tone 
stated that there is a "dramatic d if­
ference" between judicial salaries 
and benefits and those for commen­
surate positions and a similar dis­
parity in important collateral bene­
fits (e.g., life insurance and survi­
vors' benefits). He pointed out that 
private sector lawyers can utilize 
higher incomes and tax-deferred 
savings to amass substantial estates, 
while "the typical judge has little but 
his salary when he reaches retire­
ment age," and the retirement costs 
must be paid by the judge. Mr. Tone 
discussed morale implicatio ns, 

which he described as severe; judges 
cannot fa il to know how much more 
their contemporaries and own for­
mer law clerks earn in the private 
sector, and while they cannot expect 
to earn that much, they have a right 
to compensation reflecting the rela­
tive responsibility and importance to 
society of thei r contributions and 
thei r positions. Mr. Tone described 
low morale as a deterrent to obtain­
ing and retaining the best lawyers 
for the federal bench. As to outside 
income, permissible sources are es­
sentially teaching and writing, with 
"slim" remuneration. The caseload 
generally leaves no time or energy 
for such ac ti vities, and federa l 
judges should not be dependent 
upon supplemental income. 

James C. Miller III, past Director 
of the Office of Management and 
Budget, testified that most agencies 
could absorb the additional salaries 
costs he advocated in present budg­
etary configurations. He said that 
the additional costs would be quite 
modest compared wi th the total 
federal budget or even the amount 
spent for compensation, being on the 
order of a third of a billion dollars 
annually. His view was that by rais­
ing compensation government could 
attract and retain the best people 
and that the value received would 
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far exceed the cost. 
Many of the witnesses referred to 

the steadily rising rate of resigna­
tions from the federal bench, some­
thing once quite rare, and noted that 
more judges had resigned during the 
past 20 years than in the preceding 
180 years. Judge Robert H. Hall 
(N.D. Ga.), President of the Federal 
Judges Association, said that he was 
concerned that continuation of the 
trend could lead to the federal judi­
ciary becoming "a mere stepping 
stone" to a prestigious law firm 
partnership at several multiples of 
the judicial salary. 

All testified in support of sub­
stantial increases in base compensa­
tion, from $135,000 to $150,000 for 
district court and special court 
judges to more than $200,000 for the 
Chief Justice. They also called for 
significant improvements in ancil­
lary and survivors benefits, includ­
ing payment of those costs by the 
government rather than the judge. 

The Commission will report its 
findings and recommendations to 
the President this month . He can 
accept or modify them, and he is to 
forward recommendations to the 
Congress on Jan. 9, 1989. His propos­
als will take effect automatically in 
30 days unless both houses of Con­
gress reject them. • 

First 
Class 
Mail U.S. MAI L 

Pos tage and 
fees paid 

United States 
Courts 


	Vol. 20, No. 1, January 1988
	Vol. 20, No. 2, February 1988
	Vol. 20, No. 3, March 1988
	Vol. 20, No. 4, April 1988
	Vol. 20, No. 5, May 1988
	Vol. 20, No. 6, June 1988
	Vol. 20, No. 7, July 1988
	Vol. 20, No. 8, August 1988
	Vol. 20, No. 9, September 1988
	Vol. 20, No. 10, October 1988
	Vol. 20, No. 11, November 1988
	Vol. 20, No. 12, December 1988

