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Justice Stewart Eulogized Nationally 

] ustice Potter Stewart 

Justice Potter Stewart, who served 
on the Supreme Court of the United 
States from 1958 until his retirement 
at the end of the term in 1981, died 
December 7th at the age of 70 . He 
had been in ill health for the past sev­
eral years. 

Justice Stewart's home state was 
Ohio, and he h ad strong ties to that 
state. He replaced another justice 
from Ohio (Justice Burton), and 
when he was appointed by President 
Eisenhower he became the fifteenth 
justice to come to the Supreme Court 
from Ohio, either by birth or 
residence. 

The Justice's father, James Garfield 
Stewart, was a member of the 
Supreme Court of Ohio and at one 
time was Mayor of Cincinnati. The 
Justice served as City Council­
man in that city. His education was 
acquired in three countries­
Switzerland, England, and the United 
States-and his law degree was 
earned at Yale Law School, where h e 
graduated cum laude in 1941. 

During World War II the Justice 
served in the U.S. Navy. He practiced 
law in New York and Cincinnati until 
he was appointed to the U.S. Court of 

See STEW ART, page 3 
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Bicentennial Commission 
Adopts Policies 

At its meeting in late November, 
the Commission on the Bicenten­
nial of the U.S. Constitution 
adopted policies governing its 
recognition and support of bicen­
tennial projects and adopted other 
regulations and policies governing 
its future activities . 

On Dec. 5, Dr. Mark W. Cannon, 
the Commission's Staff Director, 
appeared before su bcommittees of 
the U.S. House of Representati ves 
to support ame ndments to the act 
that created the Commission . 
Among the amendments are provi­
sions that would permit an increase 
in Commission personnel and raise 
the limits on private donations . 

T he Commission distributed its 
first news letter, in which it 
reported on its own activities as 
well as those of oth er groups 
throug hout the country. 

For furt her information, contact 
the Commission on the Bicenten­
nial of the U.S . Constitution at its 
new office, 734 Jackson Place, N.W., 
Washington, DC 20503, telephone 
(202) USA-1787. 

Judge Wilkins Sworn In as Chairman of U.S. Sentencing Commission 
On Oct. 29 , 1985, judge William W. 

Wilkins, Jr. (D.S. C.) look the onlh of office ns 
Chnirmnn of the newly created United Stnles 
Sentencing Commission. The onlh wns 
administered by the Chief ]us/ice of /he Uni­
ted Stntes in the West Conference Room of the 
Supreme Court with nil other commissioners 
in nttendnnce. judge Wilkins wns interviewed 
by The Third Branch 14 dnys Inter. 

judge Wilkins wns nominated to the fed­
ern/ bench in 1981 by President Rengnn. 
Prior to thnt, he wns Assistnnt County Solici­
tor nnd then wns Solicitor for /he Thirteenth 
]udicinl Circuit in South Cnrolinn (the equi­
vnlenl of being slnle district nttorney) from 
19 7 7 to 1 9 81. 

judge Wilkins grndunted from Dnvidson 
College nnd from the University of South judge William W. Wilkins, Jr. 

Cnrolinn School of Law, where he wns editor­
in -chief of the lnw review. Following lnw 
school , he served ns 11 wptnin in the U.S. 
Army, nnd then clerked for judge Clement F. 
Hnynsworth , Jr. He hns nlso been legislntive 
nssistnnt to U.S. Senntor Strom Thurmond. 
For 8 years judge Wilkins wns in privnle 
prnctice in Greenville, S.C. 

The President announced his nom­
inations for the members of the Sen­
tencing Commission on Sept. 12, 
1985, including your designation as 
Chairman. The Senate confirmed 
these nominations on Oct. 16, and 
the commissioners took their oaths 

See WILKINS, page 4 
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C ALENDAR 
Jan.10- 11 JudiciaiConferenceCom­

mittee on the Budget 
Jan. 13- 14 Judicial Conference Com­

mittee on the Operation of 
the Jury System 

Jan. 13- 14 Judicial Conference Com­
mittee on the Administration 
of the Probation System 

Jan. 13- 14 Judicial Conference Advi­
sory Committee on Codes of 
Conduct 

Jan . 15- 17 Seminar for Bankruptcy 
Judges 

Jan. 16-17 Judicial Conference Com­
mittee on the Administration 
of the Bankruptcy System 

Jan. 20- 21 Judicial Conference Com­
mittee on the Administration 
of the Criminal Law 

Jan . 21 - 22 Judicial Conference Com­
mittee on Court Administra­
tion 

Jan. 22- 24 judicial Conference Com­
mittee-to Implement the Crim­
inal Justice Act 

Jan. 22- 24 Seminar for Magistrates 
of the Ninth and Tenth Cir­
cuits 

Jan. 23 - 24 Judicial Conference 
Committee on Rules of Prac­
tice and Procedure 

Jan. 27 - 28 Judicial Conference 
Committee on the Judicial 
Branch 

Jan . 27- 29 Judicial Conference Com­
mittee on Judicial Ethics 

Jan. 27-29 Workshop for Judges 
of the Ninth Circuit 

$ 
THElliiRDBRANCH 
Published monthly by the Administrative 
Office of the U.S. Courts and the Federal judi­
cial Center. Inquiries or changes of address 
should be directed to 1520 H Street, N.W. , 
Washington, DC 20005. 

Editor 

Alice L. O'Donnell, Director, Division of Inter­
judicial Affairs and Information Services, Fed­
eral judicial Center. 

University of Virginia Law School Receiving 
Applications for Judges' Graduate Program 

The University of Virginia Law 
School is currently receiving app lica­
tions for the next class in its graduate 
program for judges, scheduled to 
start in the summer of 1986. The pro­
gram is designed for state and federal 
appellate judges; U .S. circuit judges 
are encouraged to apply. U.S. district 
judges are a lso admitted to the 
program. 

The program requires attendance 
at two resident sessions at the Ia w 
school in Charlo t tesville in t he 
summers of 1986 and 1987. The 1986 
session will run from June 30 
through Aug. 8. The dead line for 
applications is Jan. 31, 1986. 

The Board of the Federa l Judicial 
Center has aga in authorized funding 
to defray expenses of a limited 
number of federal judges who are 
accepted for thi s program. Those 
funds, toget her wit h the University 
of Virgin ia program funds, make it 
possib le for federal judges to pursue 
the program with a ll necessary 
expenses covered. 

Requests for app lications, forms, 
and other information should be 
directed to: 

Daniel J. Meador, Director 
Graduate Program for Ju dges 
Univers ity of Virginia Law School 

Video Program on Federal Habeas Corpus 
Practice Now Available Through F]C 

The Center this month announced 
the avai lability of a video program, 
The Theory nrul Prnclire of Fer/ern/ Hnhens 
Corpus for Stale Priso11ers, with Professor 
Ira P. Robbins lecturing. 

The three-hour program, a survey 
of major habeas corpus issues , is com­
posed of seven separa te segments on 
four tapes. It covers the background 
of habeas corpus, jurisdictional 
ma t ters, ex h aust io n of sta te judicial 
remedies, abortive state proceedi ngs, 
appea ls and successive applica t ions, 
and, in the concl uding segment, 
developments t hat may be 
anticipated . A handou t wi th case ci ta­
tions a nd re levant sta tu tory and ru le 
provisions is avai lable . 

The program is availab le on a udio­
cassette as we ll as video tape, and 
e it her version may be ordered fro m 
the Ce n ter's media library by writi ng 
Information Services, 1520 H St., 
N. W ., Washing to n, DC 20005. Please 
enclose a se lf-addressed, gu m med 
label, preferably franked, and please 
be certain to specify e it her audio­
cassette (refer to catalog number AJ-

738) (13 oz.) or v ideotape (cata log 
number VJ-073), and, if specifying 
videotape, w het h er 1 /2" VHS format 
(3 lb.) or 3/4" U-Matic format (8 lb .). 
The volume of demand makes it 
impossib le to process te lephone 
orders. 

The Center is not equipped to cir­
culate its media ho ldings outside th e 
federa l judiciary, but chief judges of 
the circuit and d istrict courts have 
been specially advised of the pro­
gram's avai labili ty, in the eve n t t hey 
wish to order it for use at meetings of 
state and federal judges or of court­
sponsored programs for t he bar. 

Professor Ro bbins is Barnard T. 
Wels h Scholar and Professor of Law 
at t h e American University, 
Was hington College of Law, and for 
the 1985-1986 academic year is serv­
ing as Judicia l Fe ll ow at the Center. In 
addition to h is occasional lec tures at 
various Center programs for judges 
and magistrates, Professor Robbins 
has spoken at sy m posia sponsored by 
the state-federa l judicia l councils in 

five sta tes (see rela ted story, p. 3). • 
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State-Federal Judicial Council Meetings 
Discuss Sanctions, Calendars, Habeas Corpus 

The year 1985 marked a resur­
gence of interest in the sta te-federal 
judicial council meetings , and some 
new subjects have emerged as a 
result of technological and other 
changes in the courts. 

Montana 's counciL for example, 
had first on their agenda an exchange 
of information about use of video 
equipment as a training tool. As other 
counci ls have done, Montana 's 
members discussed sanctions, espe­
cia ll y as they relate to abuse of the 
discovery process . The sa nction s 
Chief Judge James Battin imposed in 
the Ho111fn case were used as a basis for 
the discussions . (See Fjelslnd !'. Americnrr 
Hon da Molar Co., 762 F.2d 1334 (9t h 
Cir. 1985).) 

New York's council met Dec. 2 in 

THE BOARD OF THE 
FEDERAL JUDICIAL CENTER 

Chairman 
The Chief lustice 

of the United States 

ludge Daniel M. Friedman 
U11iled Stnles Court of 1\I'Jlenls 

for the Federnl Circuit 

ludge Arlin M. Adams 
U11iled Stnles Court of 1\ppenls 

for the Third Circuit 

Chief Judge Warren K. Urbom 
U11iled Stnles District Court 

District of Nebrnskn 

Chief ludge Howard C. Bratton 
U11iled Stnles District Court 

District of New Mexico 

ludge A. David Mazzone 
U11ited Stnles District Court 

Dislricl of Mnssnchusells 

I udge Martin V .B. Bostetter, I r . 
U11iled Stnles Bn11kruplcy Court 

Ens/em District of Virgi11in 

L. Ralph Mecham, Director 
lldmi11islrnlil'e Office of the 

United Stnles Courts 

Federal judicial Cmter 
A. Leo Levin, Director 

Charles W. Nihan, Deputy Director 

New York City and, a mong other 
matters , considered a report on 
habeas corpus cases written by 
Second Circuit Executive Steven 
Flanders and his staff. Statistics in 
thi s report show that of the 158 state 
habea s corpus cases reviewed by the 
Second Circuit over a two-year 
period (1983 and 1984), only three 
called for the unconditional release of 
a petitioner. 

An outgrowth of the New York 
state-federa l judicial counci l was a 
panel discu ssio n of the merits of the 
individual ca lendar syste m, which 
attracted an audience of around 200 
judges and lawyers . The panel was 
made up of two state and two federal 
judges, and both Chief Judge Sol 
Wachtler of New York's highest 
court and Ch ief Judge Wilfred Fein-

See COUNCILS, page 7 

STEWART, from page I 

Appeals for t he Sixth Circuit at age 
39, which made him the youngest 
federal judge then in service in this 
country . 

Upon retirement, the Justice sat on 
several United States courts of 
appea ls , in addition to making tape 
recordings for the blind, serving as an 
international arbitrator in an inter­
national case, and more recently on 
the President 's Commission on 
Organized Crime and the National 
Bipartisan Commission on Central 
Am erica. 

Four years ago Tire Third Brn11ch 
interviewed Justice Stewart in hi s 
chambers a t the Cour t a nd h e spoke 
candidly on severa l matters . Asked 
whether he had any regrets about 
anyt hin g in connection wit h the 
opinions of the Court, Justice Stew­
art answered, " Yes .... I wis h I h ad 
h ad more time to write dissenting 
opinions ." (See Th e Third Brrmch, vol. 
14, no . 1, 1982 .) 

Justice Lewis F. Powell, Jr., writi ng 

BULLETIN OF THE 11\b 
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FJC Audiocassette on 
Federal Rules 

of Evidence Available 
The Center 's Information Ser­

vices Office has available for loan a 
90-minute audiocassette entitled 
The Text of the Federnl Rules of hide11ce. 
The audiocassette was produced by 
the Center in November 1985, and 
is current through that date. It con­
tains only the text of the rules; it 
does not include advisory commit­
tee notes or any other interpretive 
material. Like all Center audio­
cassettes, it may be played on most 
hom e and automobile tape decks . 

Federal judicial personnel may 
request this audiocassette by writ­
ing to Information Services, 1520 H 
Street, N.W. , Washington, DC 
20005 . Please send a self-addressed, 
gummed labe l, preferably franked 
(but do not send an envelope), and 
refer to cata log number 1-A. The 
casset te weig hs six ounces. The 
vo lum e of requests for such mate­
rials precludes the Center's taking 
orders by telephone. 

in the Harvard Law Review in 1981 
(95 Harvard Law Review 1 (1981) ), 
noted that "Justice Stewart used oral 
arg um ent to add an extra dimension 
to the Court's consideration of a 
case .... He skillfully used oral 
argument as a means of ensuring the 
kind of clarity of thought that 
exemplified his own writing. 

"Justice Stewart wrote with a 
talent for phrasemaking that helped 
to convey complicated ideas in a few 
memorable words .... Because hi s vote 
in cases was said to be ' unpredictable,' 
Potter Stewart was sometimes 
labeled a 'swi ng' vote. There is no 
doubt that...Justice Stewart was a 
voice of moderation . But he was 
always more than a check on judicial 
excess . 

" In carrying out hi s responsibilities 
on the Supreme Court, Justice 
Stewart was ever conscious of the 
distinction between his personal 

See STEWART, page 10 
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of office on Oct. 29. What have you 
done thus far b y way of 
organization? 

I recen tly met wit h representatives 
of the Federa l Judicial Ce nter a nd 
req ues ted that descriptive se ntencing 
data be compiled for use by the Co m­
mission as a starti ng point for it s 
efforts. Fur th er, we are now involved 
in organizing individua l and gro up 
effor ts of th e co mmissio ners based 
upon our particular field s of 
expertise. 

What size staff will you have and 
where will your offices be located? 

We in tend to appoint a staff direc­
tor and such ot her s taff members as 
are necessary. O bvious ly, we w ill 
need a s taff with lega l and research 
backgrounds. I envision the staff 
tota ling no more than 40 people, 
including adm ini strative and secre­
tarial personnel. As for office space, 
we are loca ted at N a tiona! Place, 1331 
Pe nn sy lvania Ave., N.W., Washin g­
to n, DC 20004, te lephone (2 02 ) 662-
8800. 

How large a budget will you have 
to do all this? 

Well, we are unsure of the lo ng­
range bud ge t over th e period of years 
th e Commi ssion wi ll be in operation. 
Congress has initi all y appropriated 
$2.3 million . 

That should give you ample funds? 
Well , it 's more than ample to get 

started. I'm sure it wi ll carry us for 
so me tim e. We are in th e process of 
preparing a formal budge t to be sub­
mitted to Co ngress. 

Did you know any of the other 
commissioners prior to their affilia­
tion with the Commission? 

The commiss ioners are genera lly 
recognized for achieve ment s in th eir 
respective fields , and I knew some by 
reputation; howeve r, I did no t know 
a ny of th em personally . 

Your service as Circuit Solicitor in 
South Carolina must have prepared 
you for the work of the Sentencing 
Commission. 

I be lieve that m y practical expe­
rience in th e cr iminal justice field has 
made me aware of th e many iss ues in 

the adm inistrat io n of justice w hich 
this Commission will address. I 
beli eve that this wi ll help t he Co m­
mi ssio n in formu lating practical, fair, 
and effective approaches to th e very 
complex problem of sen tencing crim­
inal defendants . 

Did you find your service as law 
clerk to Judge Clement Haynsworth 
a good way to enter the legal 
profession? 

was law c lerk to judge 
Haynsworth right af ter I finished my 
service in the army . No youn g lawyer 
co uld have as ked for a bet ter 
expe rience . There is no better way to 
start a legal career than having the 
oppor tunity to work w ith a man like 
Judge Haynsworth. We s till s hare. a 
very close re la t io nship. He and I have 
offices in t he sa me buildin g so I have 
th e privilege of seeing him 
frequently. 

The initial terms of the commis­
sioners are staggered but you have a 
full term of six years . In addition, the 
act specifically states that the chair­
man is to be full-time. What happens 
to the cases assigned to you? 

My firs t priority must be toward 
discharging my respo nsibilities as 
C hairman of the Sentencing Co m­
mi ss ion. However, I do intend to con­
tinue my work as a tria l judge so that 
the movement of cases in Sout h 
Carolina as far as my docket is co n­
cerned w ill not be delayed. C hi ef 
Judge Harri son Winter of the Fourth 
Circui t has coordi na ted wit h my dis­
tri ct's Chief judge, Charles Simons, 
and arrangeme nts a re being made to 
bring in se nior judges to help out. In 
add iti o n, Un ited States District judge 
C . Ross Anderson, Jr ., wit h w ho m I 
share the workload in the Piedmo nt 
area of South Carolin a, ha s agreed to 
assist me so that my docket ca n be 

"If any judges who read this article are interested in 
serving on such a committee, I would appreciate their 
getting in touch with me." 

April 12, 1986, is the date set forth 
in the act for completion of the initial 
guidelines by the Commission. Can 
you meet this deadline and send 
them to Congress by that date? 

The law creating the Sentencing 
Com mission provided a period of 18 
mont hs in w hich the sentenci ng 
g u ide lines were to be drafted . This 
ini t ial 18-month period expires in 
Apri l of 1986. Since th e commissio n­
ers were on ly sworn in a few weeks 
ago, we now have on ly a few months 
to acco mpli sh thi s task un less the law 
is ame nd ed . A proper job cannot be 
done in thi s s hort period of tim e. 
Conseq uen tl y, th e Comm ission has 
requested an extensio n of 12 months. 
Since thi s ex tension wou ld be in 
keeping wi th Co ngress's or igi nal 
intent, I believe our request w ill be 
gra nted . [A bill was passed in th e 
House on D ec. 16 delaying to April 
1987 the date when the g uid elines 
must be submitted to Congress for 
approval.] 

maintained and cases disposed of in a 
tim ely fashion . 

It sounds like you have very good 
collegiality in your court and the 
cooperation of the judges in the 
South Carolina district. 

Fortunate ly, yes . 
Could you expand on the role of 

the Federal Judicial Center and what 
support you are expecting from Cen­
ter personnel? 

Well, I've already referred to w ha t 
th e Center is doing by compiling de­
scriptive data for th e Commission. 
Director Levin has assured us o f the 
full coopera ti on o f the Cen ter: pro­
vid ing so me of the data tha t we are 
going to need, and ac ting as a gat her ­
ing point to co ll ect data from th e var­
ious age ncies, ass imilate it, put it in 
an understandable format, and sub­
mit it to the Co mmi ss ion. 

How about the circuit judges who 
could soon be reviewing appeals 
from sentences? 

Well, o bvious ly, the guidelines are 



--------------------------------------------------------------------------------5 

going to be used by all of the district 
judges, and the appellate judges will 
have their work cut out for them 
reviewing sentences. What I intend 
to do is to request representatives 
from the district courts and the 
appellate courts to serve on an advi­
sory committee to our Commission 
so that we can have input as we go 
through this process-from those 
who will actually be using these 
guidelines. I might add, if any judges 
who happen to read this article are 
interested in serving on such a com­
mittee, I would appreciate their get­
ting in touch with me so that we may 
consider their interest in this work. 

As you approach the task ahead, 
what do you see as the most difficult 
part of your job? 

I believe that the most difficult 
aspect of our work will be something 
that I have experienced for 15 years 
as a trial attorney and as a trial 
judge-that is, accommodating and 
coordinating conflicts among and 
between people in an effort to resolve 
issues. There is a tremendous oppor­
tunity with this Commission to do 
something about a problem which 
everybody agrees needs to be 
resolved somehow. Everyone agrees 
that we need sentencing reform. The 
disagreement is over how much is 
needed, what the problems have 
been, and whether our remedy will 
infringe on viewpoints which people 
feel very strongly are correct . The 
point is that this Commission has 
been entrusted with this task jointly 
by the President, Congress, and the 
judicial branch, and has been given 
both a great deal of guidance and a 
great deal of leeway in how we can 
best accomplish our goals. In order 
that our guidelines will not only do 
justice but will also have a wide range 
of approval, we will involve judges, 
prosecuting attorneys, defense at­
torneys, victims, prison and probation 
personnel, and others in the decision­
making process. 

The federal prisons will be 
affected very directly by your work. 
Will you keep this in mind as you 
approach your tasks? 

With regard to prison capacity, the 
problem as I see it - and apparently as 
Congress sees it, too-is that a for­
mulation of public policy, if it is 
responsible, must simultaneous ly 
weigh the cost of that policy. It wou ld 
do us no good to promulgate gu id e­
lin es whic h bring about prison condi­
tions which are unacceptable to 
everyone. However, if in establishing 
our policy and guidelines it becomes 

BULLETIN OF 1HE A\'b 
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Are you concerned that firmly 
established guidelines will make the 
sentencing process too mechanical? 

I do not see this as a problem. It 
appears to me th at Congress clearly 
intended guidelines w hi ch are meant 
to be followed. I believe that the 
provisions-for instance in 28 U.S.C. 
section 99l(b)-plainly allow for 
some flexibility to permit individual­
ized sentencing w hen warranted, to 

judge Wilkins with Senntor Strom Thurmond, Chnirmnn of the Sennte judicinry 
Committee, nt judge Wilkins's confirmation ns Chnirmnn of the Sentencing 
Commission. 

evident that removing more danger­
ous, predatory offenders from the 
streets will in fact require more pris­
ons, we cannot shirk the responsi­
bility to recommend this to the 
Congress. On the ot her hand, we w ill 
be searching for meaningful alterna­
tives to incarceration, which could 
very well reduce the number of cer­
tain types of offenders w ho are pres­
ently given sentences which require 
incarceration . 

Do you anticipate that you might 
take the Commission with you to 
visit some of the prisons? 

Norman Carlson has already 
offered to do this. The Commission 
plans to visit various levels of prisons 
in the very near future . 

recognize mitigating or aggravated 
circumstances. Judges are human and 
are blessed with the experience and 
common sense which should always 
be a part of any decision they make . It 
is not our purpose or our intent to 
take this out of the process. I know 
from a lifetime affiliation wit h the 
courts-by watching my father in 
court when I was a boy, by participat­
ing as a lawyer myself, and now as a 
judge-that judges as human beings 
show human virtues, but are also 
subject to human emotions, to incon­
sistencies. We sometimes make deci­
sions in sentencing which could be 
better if the exercise of sentencing 
discretion were better structured. 

See WILKINS, page 6 
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The result of sentencing practices 
today evidences great disparity, a 
sense of uncer taint y and so m etimes 
unfairness in the crimina l process. 

Do any of our states have anything 
similar to this? 

Washington, Ohio, Minnesota, 
Pennsylvania, Maryland, and Florida 
have guidelines of one form or 
another. 

Everyone involved shares your 
concern. 

"Everyone agrees that we need sentencing reform. The 
disagreement is over how much is needed." 

That 's right. Well it 's very interest­
ing work, and everybody has a lot of 
ex pertise to give us, so we are going 
to draw on that as best we can.! want 
to draw upon the resources that we 
have in the government a lready. 
That will not only save us money-! 
think we will find that the best 
experts are there . 

The end result is to some degree a 
loss of respect for our system. This is 
not good, and this Commission was 
created to correct this. 

Back to the circuit judges. They 
could vacate the sentence, they could 
remand to the district court, or a 
three-judge panel could substitute 
their own sentence? 

The legislation is presently subject 
to some debate about the authority of 
appellate judges regarding their 
review of sentences. While the stat­
ute gives appellate judges the 
authority to "correct" a sentence, it 
would be unwise, in my judgment, 

to allow appellate judges to resen­
tence a defendant. While technical 
corrections could be made if an appel­
late court found that the guidelines 
were erroneously applied, the better 
course would be to remand to the 
district court with instructions. 
Remember that th e guidelines will 
provide for a 25 percent variance. A 
sentence should be imposed by the 
trial judge, with the defendant and all 
whom he wishes to speak for him in 
court . This is one area where I am 
confident that the Commission will 
make recommendations to the Con­
gress to better define the role of 
appellate judges in reviewing sen­
tences . 

Judge, are there areas where the 
act is not really as specific as you 
would like it to be? 

With any major act of Congress 
s uch as this, there are bound to be 
some areas that need some revision. 
That's one of our tasks , along with 
sentencing guidelines-to make 
recommendations to the Congress 
for amendments to the law where 
needed. 

Does any nation presently have 
sentencing guidelines? 

My understanding is that the 
effort by the United States is the first 
effort in history by any country to 
a d o p t m n 11 d n I o r y s e n t e n c i n g 
guidelines. 

Perhaps you will be setting an 
example. 

Well, I understand a great deal of 
interest has been generated in the 
European countries about the work 
of this Commission, and perhaps if 
we do a good job-and we all intend 
to see that that happens-we may not 
only be an example for individual 
states in this country but also an 
example for other nations. 

When you first got word of your 
nomination were you somewhat 
overwhelmed by the magnitude and 
scope of the project? 

" Overwhelmed" is certainly an 
understatement. This is a mammoth 
task that Congress has given us, but 
with that comes a great deal of 
challenge . 

There is another thing we are 
going to do that I think is very impor­
tant. We need the input from a lot of 
different people and those people are 
going to be judges who actually are 
dealing with this problem. District 
attorneys will be a tremendous 
resource, and defense attorneys; I've 
had contacts already wit h some of 
those groups. Victims' rights groups 
are very important, and we need their 
input . We intend to hold public hear­
ings around the nation, because our 
job is to develop guidelines that not 
only meet the mandate of Congress 
but also serve the public and society, 
a nd we can ' t do that without input 
from these various parties of interest 
in the field. 

The legislation that created the 
Sentencing Commission has a long 
history in the Congress. In view of 
this, do you believe politics will play 
any role in the work of the 
Commission? 

All of the commissioners are presi­
dential appointees. All of us come to 

"Our job is to develop guidelines that not only meet the 
mandate of Congress but also serve the public and 
society." 

It's sort of humbling? 
It sure is. But it has also been 

encouraging to see offers of support 
coming from so many different direc­
tions . Of course, the Center has been 
most supportive . The Bureau of Pris­
ons has offered its assistance; so 
have the Parole Commission, the 
Department of justice, and the Ad­
ministrative Office. We have a lot of 
help from a lot of good agencies . 

the Commission with varying philos­
ophies. And all of us are committed to 
developing a set of gu idelines which 
are honest, workable, and just. We 
intend to keep the Congress 
informed as we work toward this 
ultimate goal. We will have free, 
open, and, I' m sure, heated debate. I 
am confident that our decisions will 
be motivated on ly by serving the 
int e rests of justice . • 
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berg of the Second Circuit endorsed 
the concept of sharing informa tion 
through their state-federal councils . 
Judge Roger Miner, now on the U .S. 
Court of Appeals for the Second Cir­
cuit, characterized the individual 
calendar system as a " more effective 
and cost-efficient system of case 
management that offers g reater per­
sonal satisfaction and sense of crafts­
manship ... than the master calendar 
system ." Judge Charles Brieant 
(S .D.N.Y .) agreed with Judge Miner, 
and said that through the use of the 
individual calendar sys tem " work is 
done with fewer judges. When a 
judge has a case from beginning to 

FJC Handbook for Federal 
Judges' Secretaries Revised 

The Center has published a 
revised edition of its Hn11dbook[o r Fed­
ern/ judges ' Secrelnries. The present 
edition reflects developm ents since 
the publication of the second edi­
tion in 1984 . The loose-leaf format 
of the handbook, and its dated 
pages, are designed to accommo­
date future additions and other 
supplementary material. 

A reference aid for both new and 
experienced secretaries to federal 
judges, the handbook describes 
office procedures judges' secretar­
ies have found useful. It treats such 
subjects as record keeping, mainte­
nance of chambers calendars and 
office files , correspondence, and 
protocol, as well as general adminis­
trative matters . Also included a re 
sections on case management, the 
organiza tional structure of the 
court system, and the language and 
process of litigation. 

Copies of the handbook are being 
distributed to all appellate, district, 
and bankruptcy judges and to all 
full-time magistrates . A single copy 
is available to each clerk's office and 
probation office upon request to 
the Information Services Office, 
1520 H St., N.W ., Washington, DC 
20005 . Enclose a self-addressed, 
gummed mailing label, preferably 
franked (3 lb .) . Please do not send 
an envelope. 

end he becomes a 'craftsman' as 
opposed to an 'assembly-line worker.'" 
(For other comments on the individ­
ual ca lendar system, see the inter­
view with Chief Judge Constance 
Baker Motley (S.D.N.Y.) in The Third 
Bn111 rh. vol. 17, no. 12, Dec. 1985, at p. 
7.) Though New York's court system 
is committed to convert to the indi­
vidual assignment system, Chief 
Judge Wach tier reminded the 
audience that the nature of their 
existing format made it essentia l to 
retain some flexibility , at least 
initially, to determine how changes 
can best be made . 

In th e South , council meetings con­
tinued with an emphas is on habeas 
corpu s proceedings in the states of 
G eorgia , A labama , and North 
Carolina . 

The Federal Judicial Cen ter con­
tinued its support of these meetings 
through reimb u rse m ent of travel and 
per diem expenses as well as by pro­
viding speakers . Professor Ira Rob­
bins of American University Law 
School, now a Judicial Fe llow at the 
Center, attended meetings in these 
sta tes (so me of the meetings extend­
ing into a second day) to work ou t 
better procedures for handling trou­
blesome issues that come to both the 
state and federa l courts, particularly 
in capita l ca ses . Professor Robbins 
a lso spoke about habeas corpus 
procedures at a meeting of U.S. mag­
istrates in September, and in January 
he w ill repea t this talk w hen ano ther 
group of magistrates meets . (The 
Center m akes hi s lecture, The New Fed­
ern/ Habeas Corpus: Options and Alterna­
tives for th e Federal judge or Magislrrrte, 
availab le to federal judicial personnel 
on audiocassettes . To borrow a copy, 
write to In formation Services, 1520 
H St., N .W., Washington, DC 20005, 
or ca ll FTS 633-6365. ) 

Litigalio11 , a quarterly put out by the 
Litigation Section of the A merican 
Bar Association, contains a re levant 
article on federal ju r isdiction by Pro­
fessor Thomas E. Baker, of Texas 
Tech Univers ity, now a Judicia l Fel ­
low at the Supreme Court . See Litiga ­
tion , val. 11, no. 3 (Spring 1985). • 
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FJC Report on Rule 11 
Sanctions Available 

A11 Empiricnl Study of Rule 11 Snn r­
liolls, by Saul M. Kassin, a Judicial 
Fellow during 1984- 1985, was 
recently published by the Center. 

In an effort to determine how dis­
trict judges interpret and apply rule 
11 of the Federal Rules of Civil 
Procedure, the author surveyed the 
reactions of federal district judges 
to a series of hypothetical situa­
tions, drawn from actual cases in 
which rule 11 sanctions were 
requested . The study outlines 292 
respondents' standards for impos­
ing sanctions, the rationales articu­
lated by the judges, the kinds of 
sanctions imposed, and the rela­
tionship between the surveyed 
judges' opinions and their expecta­
tions of how their colleagues would 
rule on the same issues . 

The case descriptions presented 
to the respondents, the accompany­
ing questionnaire, and a number of 
tables summarizing the study's 
findings are included in the report. 

Copies of this report can be 
obtained by writing to Information 
Services, 1520 H St., N .W., 
Washington, DC 20005. Enclose a 
self-addressed, gummed mailing 
label, preferably franked (10 oun­
ces). Please do not send an 
envelope. 

PERSONNEL 
Nominations 

Duross Fitzpatrick, U.S. District 
Judge, M.D. Ga., Nov. 14 

Ro ber t J. Bryan, U.S . District Judge, 
W.O. Wash., Dec. 4 

Miriam G. Cedarbaum, U .S. District 
Judge , S.D.N .Y., Dec. 4 

Walter J. Gex III , U .S. District Judge, 
S.D. Miss., Dec. 4 

David R . H ansen, U .S . District Judge, 
N.D. Iowa, Dec. 4 

Da nn y J. Boggs, U.S. Circui t Judge, 
6th Cir., Dec. 9 

See PERSONNEL, page 10 
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Colleagues Remember Justice Stewart, Praise His Personal, 
Intellectual Qualities and Contributions to the Court 

On Dec. 7, 1985, the Supreme 
Court released the following com­
ments from the justices on the death 
of justice Stewart. 

The Chief Justice 
For more than two decades justice 

Stewart gave dedicated and distin­
guished service to our country; first 
on the Court of Appeals (for the 6th 
Circuit) and then on the Supreme 
Co urt . His death removes a splendid 
jurist from the Bench. We mourn his 
loss. 

Justice Brennan 
justice Stewart was more than a 

colleague and a very great and distin­
guis hed justice. He was a very close 
personal friend. I sha ll miss him very 
much. 

Justice White 
He was a great and extremely 

enjoyable colleage and I have missed 

him very much. I am sure he has left 
his mark in the books. Mrs. Stewart 
has all of Marion 's and my sympathy. 

Justice Marshall 
He was truly great as a justice and 

as an American. He always put his 
country ahead of everything else. 

Justice Blackmun 
Potter Stewart carved out a distin­

guished career on the federal appe l­
late bench . He added to the Supreme 
Court a basic centrist vision. 

Justice Powell 
justice Stewart's ability as a jurist 

of great distinction is documented in 
some 80 vo lum es of the U.S. Reports. 
His highly constructive role in the 
day-to-day functioning of the Court 
can only be known by those privi­
leged to serve with him. He often led 
in working out a consensus. He had 
the rare ability to be, at the same 

Administrative Office's 1985 Report on Federal 
Court Management Statistics Available 

The Administrative Office of the 
U.S. Courts h as released an annual 
report, Federnl Court Mn11ngemelll Slnlis­
lics. The report contains information 
on the work load of federal judges 
during the years endedjune30, 1980, 
through june 30 , 1985. The informa­
tion is compiled from reports submit­
ted to the Administrative Office by 
the clerks of the courts. 

The report shows that the percent­
age change in total filings in the 
Court of Appeals for the District of 
Columbi a was up by 58.1 percent in 
comparison to the previous year, 
w hil e total filings in the courts of 
appeals for the Second, Third, and 
Fifth Circuits were down slightly. 
Total filings in the Fourth Circuit 
were up by 17.5 percent, and in the 
Eleventh Circuit by 12.4 percent. In 
the courts of appea ls for the First, 
Sixth , Seventh, Eighth, Ninth , and 
Tenth Circuits, total filings were up 

by varying percentages, but in each of 
these six circuits the increase was less 
than 10 percent. 

For all of the circuit courts of 
appeals taken together, total filings 
were up by 5.9 percent over the pre­
vious year. 

In the district courts, total filings in 
a year's time ranged from over 11 ,000 
in the Southern District of New York 
to fewer than 1,000 in some sparse ly 
populated districts. 

The report reflects a 1984 change 
in the court of appea ls stat istical 
reporting criteria. Court of appeals 
work load stat istics are shown as 
actions per panel because cases are 
genera ll y handled by panels of three 
judges, whi le district court workload 
statistics are divided by th e number 
of authori zed judgeship positions in 
each court to provide the workload 
per judgeship. • 

time, a forceful advocate and a gener­
ous colleague. 

Justice Rehnquist 
He was a good friend and a first 

rate judge. 

Justice Stevens 
Potter Stewart was a good friend 

and a great justice. He has been a true 
source of inspiration for me and I 
shall miss him more than I can say. 

Justice O'Connor 
I am particularly awa re of the 

strong role played by justice Stewart 
because I occupy the seat on the 
Court w hich he vacated in 1981. He 
devoted his life to public service and 
used hi s except io nal intellect for the 
enhancemen t of the quality of life for 
a ll citizens of this cou ntry. He was 
greatly admired by a ll his co lleag ues 
and his legion of friends throughout 
the land. 

Positions Available 

Circuit Exec utive, U.S. Court of Appeals 
for the Ninth Circuit. SaLny to $68,700. See 
28 U.S. C.§ 332(e) ,1nd (f) for s pecia l qu,,/ ifi ca­
ti o ns and gener,1 l fu nc tio ns . T o appl y, se nd 

res um e to C hief Judge J,, mes R . Brow ning, 

U.S. C ourt o f Appea ls, P.O. Box 547, Sa n 
Francisco, CA 941 01. 

Ass istan t Circuit Executiv e for Legal 
Affairs, U.S. Court of Appeals for the Ninth 
Circuit. Sa la r y fr o m $ 26,3 11 to $31 ,D 19 . 
A pplicant s must be .1tto rn eys w ith minimum 

of two yea r s' lega l ex peri ence .1nd .1 cti ve me m­

be rs hip in ,, federa l bar . T o.1pp/y, se nd res um e 
by /a n. 20 to Ri chard Wie kin g, Ac tin g C ircuit 
Exec u t ive, U.S. Co urt o f Appea ls, P.O. Box 
42068, Sa n Francisco, CA 94141 . 

Clerk, U.S. Bankruptcy Court for the 
Northern District of Georgia. S,liM y to 
$68,700. To apply, send resume by Jan . 15 to Ben 
H. C arter, District Court Executive, 2211 U.S. 
Courthouse, 75 Spring St. , Atlanta , GA 33035. 

United States Bankruptcy judge. Sa lary 
$68,4 00; 14-yeM appointme nt . Vac <111 cies will 
occ ur in th e fo llowin g d istri cts: S.D. M iss., 
W.O . La . (two v,1Cancies). a nd W.O. T ex. Fo r 
q ualifica ti o n s ta ndMd s and to <1ppl y by Feb. 
14, co nt act Lydi<1 C. Comberrel , C ircuit Exec­
uti ve, U.S. Court of Ap pe.1 /s, 600 C amp St ., 
New O rl ea ns, LA 70130. 

EQU AL O PP O RTU N ITY EMPLOY ER S 
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"Ann ua l Eig hth Circuit Survey."18 Creighto11 
Lnw Rt·z,it·w 1003 (1985). 

J Brennan, William )., Jr., "In Defense of 
Dissen ts." Address at Hastings College of Law, 
Nov. 18, 1985. 

Bork, Robert H. "Styles in Constitutional 
Theory." 26 South Tt·rns Lnw ]ourunl 383 (1985). 

J Bork , Rober t H. "Th e Co nstit utio n, 
O r igina l Int en t , a nd Economic Rig ht s." 
Add ress a t Uni ve rsity of Sa n Diego Law 
School, Nov. 18, 1985. 

Butzner, john D., and Ma ry Nash Kelly. 
"Certifica tion: Assuring the Primacy of Sta te 
Law in the Four th Circuit," in "Fou rth Circui t 
Review." 42 Wnshi11gto11 & Ln Lnw Rez,it·w 449 
(1985) . 

Clor, Harry M. "j udica l Statesma nship and 
Constitutional Interpretation ." 26 South Terns 
Lnw ]ourunl 397 (1985). 

G raglia, Lino A. "judicia l Review on the 
Basis of 'Regi me Principles': A Prescription for 
Governm ent by judges." 26 South Terns Lnw 
]ourunl 435 (1985) . 

Kur land, Ph ili p B. "Publ ic Policy, the Cons ti­
tut ion, and th e Supreme Court ." 12 Northmr 
Kt•llturky Lnw Rez,iew 181 (1985). 

McDermot t, john T . "Personal jurisdic tion: 
The Hidde n Age ndas in the Supreme Court 
Decision ." 10 Vm11o11t Lnw Review 1 (1985). 

Mi ner, Roger )." A judge's Advice to Today's 
Law G raduates." 57 New York Stntt• Bnr ]our11nl6 
(Nov. 1985). 

Optio11s To Reduce Priso11 Crowdi11g. National 
In stit ute of justice/ NC)RS, 1985. 

Robbins, Ira P. Priso11ers n11d the Lnw. Clark 
Boa rdman, 1985. 

"Seventh Circuit Review." 61 Chirngo-Ke11t 
Lnw Review (1985). 

Smi th, Loren A. "judicializa tion: The Twi ­
light of Ad minis trative Law." 85 Duke Lnw jour­
lin/ 427 (1985). 

von Hirsch, And rew. Pnst or Future Crimes: 
Dcscn>edllcss n11d On11gnous11ess i11 the Se11tt•11ri11g of 
Crimi11nls. Rutgers Unive rsity Press, 1985. 

Wi lson, james G. "The Mos t Sac red Text: 
The Supreme Co urt's Use of The Federnlist Pnp­
as." 1985 Brighnm You11g Ulli !'t'rsity Lnw Revit•w 65 
(1985). 
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Th e Chief ju stice co ngratulates members of the Sen tencing Commiss ion: (top, left to 
right ) Michael K. Block, Helen C. Carrothers, Pau l H. Robinson, and the Chief 
justice; (bottom, left to right} the Chief justice, judge William W. Wilkins, Jr., Ilene 
H. Nagel, judge George E. MacK innon, and judge Stephen C. Breyer. 

Federal Courts' Budget Approved 

The budget for the federal courts 
and their supporting personnel (exclu­
sive of the U.S. Supreme C ourt, the 
Court of Appeals for the Federal 
Circuit, and the Court of International 
Trade) wa s approved by Congress 
Dec. 6 and signed by the President in 
the amount of $997,850,000 for 
17,162 positions, a n increase of 687 
positions. The amount requested was 
$1,067,051,000 for 17,756 positions . 

Were amount s for a ll courts 
included , the cumul a tive total 
approved would be $1,066,925,000. 
This is the second fi scal year the total 
budget for all federal courts has 
e xceeded a billion dollars. 

An amount of $32,750,000 is 
included for court security, which will 
support 888 contract security officers, 
who are under the supervision of the 
U.S. Marshals Service-an increase of 
38 over 1985 . 

The House and Senate Conference 
action resulted in a denial of the 

request of $2,000,000 for a design for 
an office bui lding on the U nited 'States 
C apitol g rounds in tended to house 
both the Administrative Office and 
the Federal Judicial Center. T he confer­
ees also restored $2,210,000, which is 
one-half of the one percent salary fund 
reduction that the Senate applied 
again s t " Salaries of Supporting 
Personnel." 

The conferees included 100 addi ­
tional officer positions (50 for proba­
tion and 50 for pretrial) and 50 
additional clerical positions (25 for 
probation and 25 for pretrial). The 75 
positions provided specifically for 
pretrial services are exclusively for di s­
tricts with pretrial services organized 
outside probation and should be allo­
cated to metropolitan districts with a 
total of six or more authorized judge­
s hips . The 75 probation positions may 
be used to provide pretrial services 
through the probation office. 
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STEWART, from p.1ge 3 

preference ,llld the proper role of ,1 
judge . ' ITihe first duty of ,1 justice,' he 
s,1id, is ' to renwve from his judici,ll 
work his own mor,1l, ph ilosophic,1l, 
politica l, or religious be liefs. '" 

his judicial chores. l ie believed th,1t 
most close cases turned on the qu.1 lity 
of the ora l argument , ,1nd he 
contributed enormous ly to its 
qu.1 lity ." Mr. Cutler st,1ted that 
" perh.1ps llustice Stew,lft 's l finest 
j u d i c i ,1 I q u ,1 I i t y h a s b e e n h i s 
imperviousness to typecasting. " 

A former clerk of Ju s tice Stew.Ht, 
Jerold H . ls r,1 e l, has written that in 

Stl'W,lrl w.1~ urdin,nily "vl'ry w.ny u( 

impu~ing .1ny bru,1 d, r.1ther ,1bsolute 
limit s o n t hl' exl'rcise of govern­
mt•nt.ll puwer, .1lthough mos t wi lling 
tu ex.1111int· the f.1cts of the pMticuLll­
c,lse to dt'termine whether th,1t 
power h.1 s been ,1b used in th e 
~itu,l tiun presented there. " 

(For comments from the ju s tices 
on the de.1th of their co lle ,lg ue , see 

Attorney Lloyd N. Cutler, who 
Mgued five c,1ses before the Supreme 
Court during Justice Stew,nt's 
tenure, noted in the 1-l,Hvard L1w 
Review th,lt " I us tice Stew,lrt relished 
the oral argument ,1bove all aspects of his opinions ,1s a Justice, Justice p. ~.) • 
PERSONNEL, from page 7 

Confirmations 
Fr,lnk X. Altimari, U .S. Circuit judge, 

2nd Cir., Dec. 16 
G lenn L. Archer, Jr. , U.S . Circuit 

judge, Fed. Cir., Dec. 16 
Bobby Ray B.1ldock, U.S. Circuit 

judge, 10th Cir ., Dec. 16 
john T . Noon,ln, Jr ., U .S. Circuit 

judge, 9th Cir., Dec. 16 
Dec~ne ll Reece T,1cha, U.S. Circuit 

judge, lOth Cir., Dec. 16 
D,wid R . Thompson , U.S . Circuit 

judge, 9th Cir. , Dec. 16 
MorrisS . Arnold, U.S. District judge, 

W.O . Ark., Dec. 16 

G,11-rett E. Brown, Jr ., U.S . District 
judge, D .N.j., Dec. 16 

P,ltrick A . Conmy, U.S . District 
judge, D.N.D., Dec. 16 

Duross Fitzp<ltrick, U .S . District 
judge, M.D. C<1 ., Dec. 16 

Lynn N. Hughes, U.S . District judge, 
S.D. Tex., Dec. 16 

A lan B. jo h nson , U.S . Dis t r ict judge, 
D. Wyo., Dec. 16 

Harry D . Leinenweber, U.S . District 
judge, N.D . Il l., Dec. 16 

j . Spencer Letts, U .S . District judge, 
C.D. Cal., Dec. 16 

Robert L. Miller, Jr ., U .S. District 
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judge, N.D . Ind. , Dec. 16 
George H. Revercomb, U.S . District 

judge, D.D.C., Dec. 16 
St.1n ley Sporkin, U.S . District judge, 

D .D .C. , Dec. 16 
Dickran M. Tevrizi,lll , Jr., U.S . Dis­

trict Judge, C. D. Ca l. , Dec. 16 
james L. Buck ley, U.S. Circuit judge, 

D.C. Cir., Dec. 17 

Death 

Pott e r Stew.Ht, Associ,1te ju s tice, 
Supreme Court of the United 
St,1tes (Retired ), Dec. 7 

Postage and 
fees paid 

United States 
Courts 
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Deputy Attorney General D. Lowell Jensen Discusses 
His Role in Operation of Department of Justice 

Deputy Allorney Genernl D. Lowell 
Jensen wns born in Utnh but Inter moved to 
Alnmedn County, Cnlifornin . He received his 
undergrndunte nnd lnw degrees from the Uni­
versity of Cnlifornin nt Berkeley. After serv­
ing in the Army from 1952to 1954, hewns 
Deputy District Allorney of Alnmedn 
County (1955-1966). He wns appointed 
District Allorney for Onklnnd, Cnlifornin, 
in 1969 nnd wns elected to thnt position in 
1970, 1974, nnd 1978. 

Mr. jensen served n term ns President of 
the Cnlifornin District Allorneys' Associa­
tion. He wns nn officer of the Nntiorwl Dis­
trict Allorneys' Association nnd n founding 
member of the Association 's Commission orz 
Victim/Witness Assislnnce. 

In Februnry 1981. President Rengnn 
nominated Mr. jensen to be Assistant Allor­
ney Genernl in chnrge of the Criminnl Divi­
sion. From there promotions followed Ia 

Associate Allorney Genernl under Allorney 
Genernl Willinm French Smith nnd now Ia 

Deputy Attorney Genernl under Allorney 
Genernl Edwin Meese. 

Would you please describe what 
your responsibilities are as Deputy 
Attorney General? 

The Deputy Attorney General is 
the number two position of the 
Depar tment of Justice, and that 
officer has responsibi lity, essentially, 
for all the day-by-day operations of 
the Department. My duties range 
across the en t ire face of the 

Department-personnel issues, 
budget issues, policy development 
and operational issues. I answer to 
the Attorney General and act in lieu 

D. Inwell Jensen 

of the Attorney General in those 
instances where it is required. 

Did the Attorney General restruc­
tu re the office and its ju risdict ion 
when he came into office? 

That's essentially correct. The 
Department's organization at the 
time Ed Schmults served as Deputy 
had the civil functions of the Depart­
ment reporting through the Deputy 

See JENSEN, page 4 

New AIMS Explained in New Two-Part Videotapes 
The Center has recently completed 

a video program on New AIMS, its 
Appellate Information Management 
System (see related story, p. 7). The 
program, New AIMS, is in two par ts of 
about 45 minutes each and feat ures 
Robert Hoecker, Ch ief Deputy Clerk 
of the Ten th Circ uit Court of 
Appeals. In tended primari ly for t hose 
in terested in the detai led operation of 
the sys tem, it provides a thorough 

explanation of aspects of the New 
AIMS case opening and docketing 
functions. 

Those within the federal courts 
wishing to borrow the program 
sho ul d write to the Center's Informa­
tion Services, 1520 H Street, N .W., 
Washington, DC 20005. We regret 
that we cannot accommodate orders 
by te lephone. Please specify the for­
mat you want (VHS or U-matic). • 
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Chief Justice Releases 
1985 Year-End Report 

In his 1985 annual report on the 
judiciary, the Chief Justice cited facts 
and statistics that show an alarming 
increase in the workload of the fed­
eral courts, and an equally disturbing 
lack of judge power to handle this 
workload. Some of the points made 
by the Chief Justice follow. 

• Though public attention has 
recently focused on the national 
budget, there exists another deficit 
with which we must cope, our "judi­
cial deficit" in the federal court sys­
tem, which continues to grow. 

• The number of filings increased 
over last year's total, both in the dis­
trict courts (5 percent in civil cases 
and 7 percent in criminal cases) and in 
the courts of appeals (6 percent). The 
district judges increased their termi­
nations (11 percent in civil cases and 
almost 5 percent in criminal cases) 
and the circuit judges increased their 
dispositions (around 1 percent). The 
dispositions during the 1985 year 
were accomplished with approxi­
mately the same number of judges, 
"a lready overworked," the Chief Jus­
tice reported. 

• The 85 additional judgeships 
created by Congress in July of 1984 
brought more judges to the courts, 
yet there are still 56 vacancies in the 
new judgeship positions as well as 41 
vacancies caused by the usual attri­
tion. "[T]he total number [of judges], 
when available, are too few to deal 
with the ever-rising caseload and 

See REPORT, page 2 
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REPORT, from page 1 

enlarging jurisdiction. I have urged 
the President and the Senate to speed 
up the process." 

• As in the past , the Chief Justice 
had words of commendation for the 
senior judges-federal judges who 
retire but continue to serve. Their 
aggregate contribution is equiva lent 
to the work of at least 70 full-time 
active judges, said th e Chief Justice, 
and, " Without the work of [these 
judges] the federal judicial system 
would have foundered. " The Chief 
Justice is pressing Congress to 
remove the "Socia l Security barriers" 
that will cause a loss of services of 
senior judges. 

• Sentencing Commission. Among 
o th er things, th e Comprehensive 
Crime Control Act of 1984 created a 
United States Sentencing Com mi s­
sion, charged wit h the promulgation 
of guide lin es for district courts to fol­
low in sentencing. The commission­
ers have a lready commenced their 
work and the Adminis trative Office 
and the Federal Judicial Center are 
lending th eir support to thi s effort. 

• Quality advocacy. After six years of 
study by th e so-called " Devitt Com­
mittee," and pilot projects conducted 
by 13 pilot district cour ts under the 
cha irma nship of C hi ef Judge James 
Lawrence King, the Judicial Confe r­
ence has recommended that all dis­
trict courts consider various 
programs to ensure that lawyers 
admit ted to practice in the federal 
co urts meet at least minimum s tand ­
ards. In his annual report, the Chief 
Justice concl ud es that "This recom­
mendation marks a milestone in a 
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debate th a t may be traced to studies 
that were genera ted a dozen years 
ago . Every District Court should 
require a basic admissio n standard." 

Developments importan t to both 
sta te and federal courts were also 
reported by th e Chief Justice and 
included: 

• State Justice Institute. Always a 
proponent of assistance to the state 
co urts, the Chief Ju s ti ce added his 
end orse ment to that of the Confer­
ence of Chief Justices to urge that 
Congress create a Sta te Ju stice Insti­
tute. This leg isla tion beca me law 
Nov. 8, 1984, and an appropriation of 
$8 million will soo n be ava ilabl e to 
assis t the s tates in improving th eir 
administ ra ti on of justice. This money 
wi ll encourage judicial training and 
continuing education, and will sup­
port s tudies a nd projec ts dealing with 
se nte nci ng, alte rnatives to litiga tion , 
a nd other improvements. 

• Prisons and C orrections. Prog­
ress on improvement of prison pro­
gra ms for education, voca tiona! tra in­
ing, and employment was realized in 
1985 . An outgrowth of the 1983 
Sca ndanavia n prison visit and the 
1984 National Task Force on Prison 
Industries is the National Center for 
Innovation in Corrections, affiliated 
with the George Washington Uni­
versity in Washington, D .C. After a 
year of accomplishments, the 
Nation al Center has a remarkable 
record of 21 concepts for prison 
industry projects that link private 
employers with prison systems. The 
National Center hopes that eventu­
ally this coalition will bring about 
employment of at least 50 percent of 
the nearly 500,000 state and federal 
prison inmates (the national prisoner 
employment average is now around 
10 percent). Of great significance is 
the inclusion in the Comprehensive 
Crime Control Act of 1984 of a sec­
tion that exempts up to 20 pilot pro­
grams from protectionist laws that 
previously prohibited transportation 
of prison-made goods in interstate 
commerce. 

The above is a partial listing of the 
contents of the entire Year-End 

PERSONNEL 
Appointments 

Thomas E. Scott, U.S. District Judge, 
S.D. Fla., Aug . 16 

Alan A . McDonald, U.S. District 
Judge, E.D . Wash ., Oct . 18 

Brian B. Duff, U.S. Dis trict Judge, 
N.D. Ill ., Oct. 25 

Alan H . Nevas, U.S . District Judge, D . 
Conn ., Oct . 26 

Glen H. Davidson, U .S. Dis t rict 
Judge, N .D. Miss., Oct . 29 

David Sam, U.S . District Judge, D. 
Utah, Nov. 1 

Laurence H . Silberman, U.S. Circuit 
Judge, D .C. Cir., Nov. 1 

Richard H . Battey, U.S. District 
Judge , D .S.D., Nov . 2 

John S . Rhoades, Sr., U.S. District 
Judge, S.D. Cal., Nov . 4 

Stephen H. Anderson, U.S. C ircui t 
Judge, lOth Cir., Nov . 8 

Ferdinand F. Fernandez, U.S . District 
Judge, C.D. Cal., Nov. 8 

David B. Sentelle, U.S. District Judge, 
W.D.N.C. , Nov . 8 

Robert E. Cowen, U.S. District Judge, 
D .N .J., Nov . 12 

Jane R. Roth, U.S . Distric t Judge, D . 
Del., Nov . 16 

Edmund V . Ludwig, U.S . Dis t rict 
Judge, E.D. Pa ., Nov . 18 

Alex Kozinski, U.S . Circuit Judge, 9th 
Cir ., Dec. 10 

Resignation 
Frederick Lacey, U.S. District Judge, 

D .N .J., Feb . 1 
Senior Status 
William H . Orrick, Jr ., U.S. District 

Judge, N.D. Cal., Oct . 31 
Jesse E. Esch bach , U.S . Circu it Judge, 

7th Cir., Nov. 4 
Death 
Ray McNichols, U.S . Dis tric t Judge, 

D . Idaho, Dec. 25 

Report. Copies of the entire 15-page 
report are available by writing to 
Info rmation Services, 1520 H St ., 
N.W., Washington , DC 20005 . Please 
enclose a self-addressed, gummed 
mai ling label (but do not send an 
envelope). • 
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Russell Wheeler to Direct 
Center's New Special 
Educational Services 
Division 

A new Federa l judicial Center Divi­
sion of Special Educational Services 
has been approved by the Center's 
Board to accommodate the increase 
in the training responsibilities of the 
Center. The new Division will be 
headed by Russell R. Wheeler, cur­
rently Deputy Director of the Con­
tinuing Education and Training 
Division. Mr. Wheeler was one of the 
first .Judicial Fellows when the pro­
gram was started in 1973. At the 
Supreme Court he serv,.ed as 
Research Associate to the Adminis­
trative Assistant to the Chief Justice. 
From the Court he went to the 
National Center for State Courts, 
where he was a Senior Staff Assist­
ant. In 1977, he returned to Washing­
ton to become Assistant Director of 
the Federal Judicial Center. 

The Division of Continuing Educa­
tion and Training, directed by Ken­
neth C. Crawford, will continue to be 
responsible for the Center's orienta­
tion and continuing education semi­
nars and workshops for judges and 
supporting personnel. That Division 
will also continue to work with the 
Center's network of training coordi­
nators and to administer the special­
ized tuition support program. 

The new Division will be primarily 
responsible for the production of 
audio and video media education pro­
grams; educa tiona! publications, 
including reference manuals and 
monographs; administration of the 
Center's programs on sentencing 
policies and practices; and the grow­
ing number of special seminars and 
workshops, especially for judges, 
including the annual summer pro­
grams for circuit and district judges, 
satellite video seminars, and ed uca­
tional programs in support of state­
federal judicial councils. 

This organizational change will 
require no additional personnel or 
funds and is effective Feb. I, 1986.• 

BULLETIN OF THE m 
FEDERAL COURTS <.11!<.11 

The Chief justice with some of the members of the judicial Conference's Bicentennial Com­
mittee: (1. to r.J judge Damon Keith (6th Cir.), judge Helen Nies (Fed. Cir.J, Chief justice 
Burger, Chief judge Robert Murphy (Md. Ct. App.), and judge Dolores Sloviter (3rd 
Cir.). See story, page 10. 

Legislation Affecting the Federal Judiciary Introduced 
in the First Session of the 99th Congress 

Congress adjourned in 1985 with­
out taking final action to extend the 
temporary exemption of senior 
judges from Social Security taxation. 
Action should be taken to perma­
nently exempt senior judges in early 
1986. Appropriate language was 
approved by both the House and 
Senate before Dec . 20, but failed of 
final passage due to controversy con­
cerning a totally unrelated provision 
in the bill containing the senior judge 
provision . 

A number of other legislative mea­
sures of interest to the federal judi­
ciary were passed by the House and 
were still pending when Congress 
adjourned. They are summarized 
below. 

H.R. 3550, the Rules Enabling Act of 
1985. Passed by the House on Dec.-9, 
this bill has as its purpose revision of 
the process by which rules of proce­
dure used in federal judicial proceed­
ings, and the Federal Rules of 
Evidence, become effective. The bill 
provides for greater participation in 
the rule-making process by all inter­
es ted persons, including members of 
the bench, bar, and public. 

H.R . 3570, the Judicial Improvements 
Act of 1985. Passed by the House on 
Dec. 16, this omnibus bill effects 
reforms in several areas . The bill con­
tains Judicial Conference-recom­
mended reforms in the Judicial 
Survivors ' Annuities Program. 
Among the reforms implemented by 
H.R. 3570 are increased annuity 
amounts for beneficiaries; preserva­
tion of the program's financial integ­
rity; adjustments in eligibility 
standards; and provisions authoriz­
ing all currently serving judges to 
either "opt in" or "opt out" of the 
program. Because the existing pro­
gram is an elective one, most new 
judges have in recent years elected 
not to participate. There have been 

See CONGRESS, page 8 

C ALENDAR 
Feb. 9-15 Seminar for Newly 

Appointed District Court 
Judges 

Feb. 10-12 Video Orientation 
Seminar for Newly Ap­
pointed Bankruptcy Judges 
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JENSEN, from page 1 areas of enforcement interest will be 
in organized crime and in white­
collar crime, so a ll those activities will 
receive focus in terms of what can be 
expected of cases to be filed in federal 
courts . 

Anything addit ional? 
Those are really the basic areas. 

Obviously, our responsibi lities run 
across the whole range of the crimi­
na l justice world, and when you talk 
about priorities you don't exclude 
other kinds of responsibilities. 

ment, for exa m ple, there is a great 
deal of overlap and concurrent juris­
diction over crimina l conduc t, and 
there is a real need that we fas h ion 
our efforts so that they are comple­
mentary rather than independent or 
contradictory. 

President Reagan ha s a Legal 
Affairs Council that meets from time 
to time. Do you have any relation­
ship to that council ? 

At this time, in this ter m, there are 
two counci ls at the policy cabi net 

to the Attorney General and the 
criminal functions reporting initially 
to an Associate Attorney General, 
then to the Deputy, and then to the 
Attorney General. My background is 
in the criminal law area and I was the 
Associate. What we contemplate in 
terms of structure during my service 
as Deputy would have the criminal 
portions of the Department report­
ing directly through me to the Attor­
ney General, and the duties of the 
Associate essentially being related to 
the civil activities of the Department. 

"I've been a prosecutor my whole professional career ." 

You h ave a Califo rnia background. 
D id you know the Attorney General 
and the President in California? 

I've been a prosecutor my whole 
professional career and was in the 
district attorney's office in Alameda 
County when Ed Meese joined that 
office. We were colleagues in the 
office for several years, and then, 
when President Reagan was elected 
as Governor of California, Mr. Meese 
went to the staff of the Governor and 
basically conducted liaison activities 
with all law enforcement entities in 
the state . One of my responsibilities 
at that time, as District Attorney in 
Alameda County- ! had by then 
become District Attorney-was to 
represent the California District 
Attorneys' Association on legislative 
issues. So I dealt with Mr. Meese in 
that capacity and with the President 
at that time as Governor of 
California. 

Each admi nistra t ion selects cer­
tain k inds of cases to concentra te on. 
Do you have any special programs 
that will have your and the Atto rney 
General's special interest ? What 
kinds of cases do you anticipa te will 
be fil ed in the federal courts? 

The emphasis by the Department 
on drug trafficking cases will con­
tinue. If you go back to the early days 
of Attorney General Smi th's admin­
istration, a task force report on vio­
lent crime was prepared. In essence it 
set our focus on drug trafficking as a 
top priority. And so we will continue 
to do just that. Our other criminal 

Bu t you only have so many U.S. 
attorneys and so many lawyers in the 
Depart ment, and there is a lo t of 
crime in th is country. 

That's right, and our activities will 
include enforcement of any federal 
law. You realize that most of the 
prosecution that takes place in the 
world of criminal justice is at the state 
and local level. That's an area of 
emphasis also; we have to build very 
strong partnerships with state and 
local entities. 

Have you est abli shed special 
ar rangements w ith sta te entities to 
assure that federal and state efforts 
are coordinated, especially in the 
criminal area? 

That was one of the subjects that 
was discussed in the task force 
report-the need for a system of 
cooperation with state and local enti­
ties . Attorney General Smith ordered 
each U.S. attorney to reach out to 
form law enforcement coordinating 
committees across the country and 
that is taking place in a very success­
ful sort of way-to build a partner­
ship with state and local law 
enforcement officials. 

Are these groups functioning in a 
manner similar to the sta te-federal 
judicial councils suggested by the 
Chief Justice? 

To some extent. The C h ief Justice 
is absolutely correct; you can't look at 
the sta te and local systems and the 
federal system as separate, a utono­
mous entities. They have a great dea l 
of overlap. In our world of e n force-

level. One is a do mestic policy counci l 
and the other is an economic policy 
council. T he Attorney Gen era l is t he 
chair in th e do mestic pol icy co u nc il , 
and so t hat rela ti o n ship con t in ues in 
tha t fashion. And, obvious ly, I have a 
re lation sh ip to assist th e A tto rney 
General as th e cha ir. 

Do you attend the council meet­
ings when the Attorney General is 
out of the city or otherwise unable to 
a ttend? 

That's the role of the Dep uty, a nd I 
do on those occasio n s; w h en h e is not 
able to at tend I represen t the Depa rt ­
ment in h is s tead. 

When the Attorney General met 
w ith the Judicial Conference of the 
United States last September, were 
you in attendance? 

No, I was not. 

Chief Justice Appoints 
Committee on AO 

The Chief Ju stice has appointed 
an Ad Hoc Advisory Committee of 
Judges to exa mine the Administra­
tive Office of the U.S. Courts con­
ce rning o rga nization, responsi­
biliti es, personnel, and inter- and 
intra-judicia l relationships . 

Senior Judge Ed wa rd J. Devitt (D. 
Minn .) has been appointed Chair­
man of the Committee . Other 
members of the Committee are 
Chief Judges James Law rence King 
(S .D . Fla. ), Jack B. Weinstein 
(E.D.N.Y. ), and Robert J. McNi­
chols (E .D. Was h.). [Judge Ray 
McNichols, initiall y appointed to 
the Committee , di ed Dec. 25 .] 
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The Attorney General mentioned 
then that he would move quickly on 
20 circuit court judgeships and 66 
district court judgeships. Is any sig­
nificant progress being made to pro­
cess these judgeships? 

I think that there has been a good 
deal of progress . As you know, the 
process includes a series of steps. 
There are only, perhaps, a dozen 
positions in both the circuit courts 
and the district courts where no per­
son has been identified as the candi­
date . Every other candidate has been 
identified, and they are either at 
stages where there are background 
investigations under way, and they 
are being considered by the American 
Bar Association for their recommen­
dations; or they are awaiting Senate 
action . At this point the full course 
has been run for many appointments . 
The Senate has now confirmed some 
60 judges of the circuit and district 
courts across the country in this con­
gressional term and another 10 to 15 
positions are awaiting Senate action 
at this time . [Mr. Jensen's statistics 
refer to the Department's estimates 

handle the judgeships in conjunction 
with Mr. Fielding at the White 
House? 

The Office of Legal Policy handles 
the preliminary review and process­
ing of potential candidates here in the 
Department; then a discussion takes 
place in the Department and recom­
mendations are made by the Attor­
ney General. They are then discussed 
and reviewed in joint sessions with 
White House representatives and the 
Counsel for the President, Fred 
Fielding . 

Are special efforts being made to 
have judgeship nominations repre­
sentative of minorities and women? 

Our efforts in terms of identifying 
candidates for presidential appoint­
ment are to find the highest quality 
judges in terms of legal experience, 
legal skill, and judicial qualities. 
That's our emphasis, and I think we 
find qualified candidates in all areas 
regardless of their ethnic or racial 
background . 

Do you advise the candidates that 
come through here? 

We don't give advice to the candi-

"We have to build very strong partnerships with state 
and local entities." 

as of last October.] 
So a lot of it awaits action in the 

Senate? 
Well, there are different people 

who have parts of this process, and I 
think one has to look at the whole 
process to see how it is moving . 

Some attorneys general in the past 
have not sought or considered the 
independent investigations and eval­
uations of candidates for federal 
judgeships conducted by the Ameri­
can Bar Association. Do you think 
the ABA is helpful to the Depart­
ment of Justice? 

Well, this process now includes a 
reference to the American Bar Asso­
ciation for their review and recom­
mendations of all the appointments 
to the district courts and the circuit 
courts. I think it is helpful. 

Does the Office of Legal Policy 

dates. We think the candidates know 
what the issues are when they have 
their confirmation hearings, and I 
guess they have now become a mat­
ter of discussion . Candidates know 
what that is, and that's part of the 
confirmation process. 

The Department of Justice 
requested permission to participate 
in the argument in the abortion case 
and that was denied. [Thornburgh v. 
American College of Obstetricians and 
Gynecologists, argued in the Supreme 
Court Nov. 5, 1985.] Did you con­
sider that as a setback? 

I wouldn't "consider that a setback . 
Our participation there is submission 
of an amicus brief. It's very unusual 
that in circumstances of that nature 
amici be given time to argue, so we 
don't consider that a setback at all. 
We are well aware that that is very 

BULLETIN OF TilE 
FEDERAL COURTS $ 

unusual - that those kinds of 
requests would be granted - so that 
we were not surprised by the denial. 

Do you propose to make similar 
requests in other cases in order to 
advance other issues to the Court that 
you think are important for decision 
on that level? 

I don't think that there is any dif­
ference from our normal procedures. 
We would either participate directly 
in those cases or seek amicus partici­
pation , with briefs or arguments. 
And, once again, I don ' t think it is the 
usual case that in our status as an 
amicus we would be given time to 
argue. There are such cases, but 
they' re infrequent . 

Do you have some pending now? 
I don ' t know if there are any where 

we have been given time for 
argument . 

The first order list for this term of 
court came out Oct. 7. How did you 
fare on that? 

D. Lowell Jensen 

There are several areas where the 
Department is a participant because 
of our interest. We've already men­
tioned the abortion cases. There are a 
number of cases involving issues in 
public employment, cases such as the 
post-Sfolls cases, that are of great 
interest to the Department. 

There are also cases involving reso­
lution of issues in voting rights. 
There are cases dealing with the use 
of challenges in jury selection. Those 

See JENSEN, page 6 
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JENSEN, from page 5 

are all of interest to the Department 
and they are all part of this term. 

The Attorney General and the 
Deputy Attorney General have 
traditionally taken part in some of 
the cases argued before the Supreme 
Court. Do you plan on doing that? 

There's no specific case I know of 
right now that would be of such 
interest. The problem is time; 
whether we would have enough time 
to do it. 

A recent press release related to 
the FBI's computer system, and a 
plan to permit closer scrutiny of 
those individuals suspected of but 
not yet charged with committing 
white-collar crimes. Congressman 
Edwards of California referred to 
this when it came up at the 
Department's budget hearing, and he 
said that he was troubled by this plan 
because such a scheme could include 
innocent people; that he believed it 
"could include Communists and 
homosexuals." Some, he felt, could 
get swept up in a computer system 
that might be too comprehensive. He 
went so far as to say that the 
Department should go slowly on 
this, and to suggest that Congress 
might opt for limiting the 
Department's funds so that they 
could not be used for that particular 
computer program. 

Let me see if I could respond to 
that. We are obviously very sensitive 
to the issues that surround the use of 
the so-called NCIC system. It is an 
incredibly important law en­
forcement tool, one that must be 
maintained, and we are as concerned 
and as aware of the sets of issues as 
the Congressman is. We do not want 
to do anything that will jeopardize 
the ongoing use of NCIC. We think 
this is a positive, forward type of 
system use. It isn't one that we need 
to move on with any other degree of 
expedition other than the fact that it 
would be an enhancement and a 
positive step forward. I think that 
maybe there is some misunder­
standing about the system. The 
system that we contemplate putting 

in place-and essentially it would be 
ex perimental - to see whether or not 
it is useful -would simply allow 
investigative agencies, police 
agencies that have existing ongoing 
investigations, in fraud areas to be 
specifically defined, to simply notify 
the NCIC of the fact that there is 
such an investigation. If two agencies 
put identical entries into the system, 
the system would instantly show a 
" match. " The system would then no­
tify the police agencies involved that 
they should speak to each other about 
what appeared to be related investi­
gative efforts. So nothing would go 

"I have been interested 
in seeing the exclusion­
ary rule limited to an 
appropriate definition, 
and I think that the 
recent actions of the 
Supreme Court were 
consistent with that." 

into the system other than the fact 
that there were ongoing investi­
gations. Essentially what the system 
will do is replace with technology the 
ability of an agency to know that 
there are parallel investigations 
going on without making several 
thousand phone calls around the 
country. It 's really not one that jeop­
ardizes privacy interests at all, and 
the notion that it would include, as 
the Congressman said , Communists 
or homosexuals. It would only 
include them if they happened to be 
subjects of fraud investigations. 

Did you get what you needed in the 
budget? 

I think that the budget appropria­
tions for NCIC are intact. We will be 
sensitive to this and we will not move 
in a way that would affect the appro­
priation. But we are going forward 
with the design and implementation 
of the system, and I think it is consis­
tent with the appropriations. 

Do you have your budget now for 
the whole Department? 

The present Congress is consider­
ing the 1986 budget and it's still in 

process-fiscal '86. 

Counting the whole budget, it 
must be enormous. 

In one sense it's a great deal, and in 
another sense it's not so great. The 
budget is roughly at a level of $4 bil­
lion for the total Department. That's 
everything. There are something like 
60,000 persons who work for the 
Department of Justice. Most of them 
are in the investigative agencies­
bureaus like the FBI, the prison sys­
tem, and the Immigration and 
Naturalization Service. That 's where 
most of the dollars and people are 
located . And then, of course, there 's a 
good deal for the civil and criminal 
responsibilities both in the li tiga tive 
divisions here in Washington and in 
the offices of U.S . attorneys. In one 
sense $4 billion sounds like a lot. In 
another sense, it's not a great deal for 
a department with responsibility for 
all federal criminal and civil activities 
in the United States. 

How many lawyers do you have 
just in Washington? 

It's roughly 2,000, either here in 
Washington or in field offices that are 
part of the litigative divisions cen­
tered here in Washington. 

What is the status of appointments 
for the State Justice Institute? 

They are presently pending for 
appointment by the President. There 
are two le ve ls of appointments. One 
comes from judges who have been 
nominated by the Judicial Confer­
ence. The names of those judges have 
gone over to the White House and 
they are presently being considered. 
Then the law contemplates that four 
other persons would be nominated, 
and a list of those persons has now 
been submit ted to the White House. 
They are all presently pending and 
relatively shortly we expect that th e 
appoi ntments will be made. 

What are some of your long-range 
plans for the Department that you 
would like to see come to fruition 
during your term in office? 

We've already discussed some of 
the areas of interest for us; for exam­
ple, the criminal enforcement pro­
gram, which we will continue to 
refine and improve . In a general 
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sense, I would like to see that we 
make a permanent part of the crimi­
nal justice landscape the federal , 
state, and local relationships I spoke 
of. I believe in that very strongly. I 
think we've made a good start, how­
ever, but I think that we must contin­
uously improve in order, as I say, to 
make it permanent. From a manage­
ment standpoint, I would like to see 
us improve the Department 's man­
agement information systems. We're 
on a growth curve as far as that is 
concerned; however, I would like to 
see us get to a much higher level of 
capacity in our use of technology in 
the area of management information . 

You have written and spoken pub­
licly about the exclusionary rule. Do 
you have a special interest in the 
rule? 

I don ' t have any, other than the fact 
that, as I said, I've been a prosecutor 
my whole life and have watched the 
exclusionary rule come into existence 
and be defined over time. I have been 
interested in seeing the exclusionary 
rule limited to an appropriate defini­
tion, and I think that the recent 
actions of the Supreme Court were 
consistent with that-in terms of 
their Leon decision as to the scope of 
the exclusionary rule in cases where a 
search warrant is involved . I frankly 
would like to see the same kind of 
concepts as in Leon move forward in 
nonwarrant cases . I think that's 
where we ought to be as far as the 
exclusionary rule is concerned. 

What's the status of the Scaduto 
case? He was the one who sued the 
crime commission because he was 
subpoenaed. Is the Department 
going to continue its interes t in the 
case? 

There is current consideration of 
that. My recollection is that the issue 
is whether or not we would seek cer­
tiorari, and that is now being consid­
ered. We think the Scaduto case is a 
very important case in that it does 
possibly affect a whole series of com­
missions that are out there and that 
have been there in the past. I think 
that it needs resolution. I'm not sure 
exactly where we are on that track, 
but it is a matter being considered. • 

BULLETIN OF THE m 
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Ninth Circuit's New AIMS Program in Operation 

The Ninth Circuit Court of 
Appeals will open the new year with a 
full-scale test of the case-opening por­
tion of the New Appellate Informa­
tion Management System (New 
AIMS) that has been developed by 
the Federal Judicial Center in cooper­
ation with the Fourth, Ninth, and 
Tenth Circuits acting as pilot court 
sites. 

Cathy A. Catterson, Ninth Circuit 
Clerk, reports that as of Jan. 3 her 
office started entering all new 
appeals into New AIMS . As a security 
precaution during the early stages of 
the test, the office is making frequent 
printed copies of the docketed infor­
mation. As the accuracy and stability 
of the system are validated, the 
reliance on printed copies as backups 
will decrease, until, finally, printed 
docket sheets and other reports will 
be created only as needed for the 
court and parties . 

The other two pilot courts will also 
soon begin entering data into the 
fully automated New AIMS docket­
ing system. At present, the Fourth 
and Tenth Circuits project a March 
starting date . 

These tests of the New AIMS sys­
tem mark the first use of fully elec­
tronic docketing for the federal 
courts of appeals. Fully electronic 
docketing has been used to manage 
the felony dockets in many of the 
largest federal district courts since 
the early 1980s, when the Federal 
Judicial Center's COURTRAN Crim­
inal system was transferred as an 
operational system from the Federal 
Judicial Center to the Administrative 
Office for subsequent maintenance 
and expansion . The goals of both sys­
tems are to speed the generation and 
retrieval of important case manage­
ment information and to eliminate 
unnecessary re liance on and storage 
of paper records . 

The New AIMS system is the first 
full-docketing records replacement 
system to be operated on computers 
installed in the courthouse and oper­
ated by local court staff. The earlier 

COURTRAN Criminal system 
depended on very large computers 
based in Washington and linked to 
the courts over telephone lines. 
Improvements and efficiencies in 
new computer and software technol­
ogies now allow all information pro­
cessing to be controlfed in the court 
by specially trained members of the 
clerk's office staff. Decentralized 
operation of programs designed and 
constructed according to na tiona! 
technical and substantive specifica­
tions is the hallmark of automation 
under the Five- Y ear Plan for Automation 
in the United Stales Courts, which is the 
document that guides the activities of 
the Federal Judicial Center and the 
Administrative Office in this genera­
tion of federal court automation 
development. 

New AIMS is the first of three full­
docketing systems the Center 
intends to transfer to the Adminis­
trative Office for maintenance and 
expansion. Another is a complete 
bankruptcy system, called BANCAP, 
which the Center is developing with 
the cooperation of the Western Dis­
trict of New York, the Western Dis­
trict of Texas, and the Western 
District of Washington . The third, 
and perhaps most complex, system is 
designed to fill the needs for docket­
ing and managing the civil docket in 
the district courts. It is under full 
pilot test in the Arizona and the Dis­
trict of Columbia district courts, with 
further assistance from the Northern 
District of Georgia and the Western 
District of Texas. • 

New Judiciary Building 
After many years of " urgings," 

Congress responded to the Chief 
Justice 's request for a building to 
house all administrative personnel 
of the Judiciary in one place. The 
Administrative Office now occu­
pies space in six locations and the 
Federal Judicial Center occupies 
space in four locations. Congress 
au th orized $2 million for studies 
and plans. 
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several reasons for this, principally 
the absence of a "floor amount 
annuity" for survivors, the relatively 
small amounts of annuities derived 
under the standard com pu ta tion for­
mula, and inadequate statutorily 
mandated amounts payable to sur­
viving children. 

H.R. 3570 also addresses an exist­
ing problem concerning removal of 
cases from state to federal courts. 
Under present legislation, a litigant 
who tries to remove his or her case to 
federal court may have the case dis­
missed if the state court in which the 
action was initially brought did not 
have jurisdiction. H .R. 3570 would 
abolish the present judicial rule that 
an improvidently brought state civil 
action, the subject matter of which is 
within the exclusive jurisdiction of a 
federal district court, must be dis­
missed when it is removed to the fed­
era l district court by the defendant 
under 28 U.S.C. § 1441. 

H .R. 3570 also wou ld authorize 
payment of actual travel expenses to 
judges, not to exceed a ceiling amount 
establi shed by the Judicial Confer­
e nce, rather than the Office of Per­
sonnel Manage ment. In the past 
judges have suffered financial losses 
w hen required to trave l ex te nsively, 
because the OPM-authoriz e d 
amounts allocated for expenses have 
not adequately reflected regional cost 
differentials . 

H .R. 3570 would also bring the fee 
schedule for the United States Dis­
trict Court for the District of Colum­
bia into line with fee schedules in 
other district courts. (Presently, it 
costs only $10 to file a case in the 
United States District Court for the 
District of Columbia.) The exemp­
tion of this district court from the 
general fee provision originated in a 
period preceding the creation of the 
local Superior Court system in the 
District of Columbia . 

Finally, H .R. 3570 clarifies the 
jurisdiction of the federal courts of 
appeals for judicial review of orders 
issued by the Federal Maritime Com-

mission and the Maritime Adminis­
tration in the Depar tment of 
Transportation , and contains a tech­

N OTEWORTHY 
nical corrections section renumber- Study released. The Fund for Mod­
ing three separate sections 1364 in ern Courts, Inc. , a nonprofit court 
the United States Code. reform organization located in New 

H.R. 3004, !he Crimirwl ]us/ice Acl York, has released a study of the sue­
Revision of 1985. Passed by the House cess of women and minorities in 
on Dec. 9, this bill would implement achieving judicial office. The study 
improvements in the administration finds that such success depends to a 
of the Criminal Justice Act (CJA), large extent upon the method of 
including increases in compensation selection, with a higher percentage of 
levels that may be paid to a ttorneys . women and minorities chosen 
The bill would ra ise the maximum through an appointive process than 
hourly compensation rate to $50, but through an elective system. (See "The 
permit variations to as high as $75 Source," p. 9.) 
per hour in those districts where such New newsletter. The American 
need is shown. The bill would elimi- Bar Association Lawyers Conference 
nate the in-court and out-of-court Task Force on the Reduction of Lit­
hourly rate differential. The bill also igation Cost and Del ay has issued the 
would increase the overall per-case first issue of Clw11ge Exchange, a quar-
compensation maximums from terly newsletter . The newsletter will 
$2,000 to $5,000 for felonies, from report on efforts to reduce trial costs 
$800 to $1,500 for misdemeanors, to and delays. 
$3,000 for appeals, and to $1,000 for Rand tort study. The Rand Corpo-
any other representation provided ration's Institute for Civil Justice , 
under the CJA , and increase the after conducting a two-year study of 
amount that may be incurred for the asbestos litiga tion , has concluded 
services of experts. that a national commission is needed 

Matters still pending before the to address the problems that mass 
House Judici a ry Committee for toxic-tort lawsuits are creating. The 
further consideration include court- report, released in December, said 
ordered arbitration, creation of an that the commission is needed to 
intercircuit tribunal , and the study alternatives to the traditional 
Supreme Court 's workload. • tort system. 

F]C' s Summer 1986 Seminar to Discuss Constitutional 
Adjudication and the Judicial Process 

The Center will sponsor a seminar celebration, give attention to their 
on "Constitutional Adjudication and historical origins and evolution. 
the Judicial Process in the Federal The seminar is being developed in 
Courts" from June 16 to 20, 1986, on consultation with a Center commit­
the campus of the School of Law, tee appointed by the Chief Justice and 
Boalt Hall, at the University of Cali- chaired by Chief Judge Howard Brat­
fornia at Berkeley . ton (D.N.M.). Serving with him are 

The seminar will treat se lected Judges Daniel Friedman (Fed. Cir.), 
constitutional questions that are on Antonin Scalia (D.C. Cir.), and Louis 
federal court dockets in the 1980s and Pollak (E. D. Pa .). 
consider basic structura l issues, such 
as federalism and judicial review, in 
the context of current litigation 
trends. Although the seminar's prim­
ary focus is on problems of substance 
and procedure in their contemporary 
manifestations, it will also, with an 
eye to th e cons titution al bicentennial 

Judges wishing to participate in the 
seminar should indicate that fact by 
letter to Russell Wheeler, Director of 
the Center's new Division of Special 
Educational Services (see related 
story, page 3). To ensure considera­
tion, letters should be received by 
Feb. 17. • 
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Three New Reports Released by Center 
The Center recently published 

Allorneys' Views of Loca l Rules Limiting 
Interrogatories, by John Shapard and 
Carroll Seron . 

This staff paper reports the results 
of a survey undertaken at the request 
of the Advisory Committee on Civil 
Rules of the Judicial Conference of 

Positions Available 
Clerk, U.S. District Court, Western Dis­

trict of Michigan. Commencing Apr. 1, 1986. 
Sa lary to $67,940. Requi rements include 10 
yea r s' ddmi nis t rd ti ve experience Oaw prdc t ice 

may be substit uted for ge nera l adm inis trative 
ex perie nce; college education clnd degrees in 
p ubl ic, b usi ness, o r judic ia l adm inis t ration or 

law may be subs tit uted parti all y for general 
ad min is tra t ive expe rience). Send res um e 
(orig ina l and three copies) by Feb. 28 to Ste­
phen W. Karr, U.S. Magis trate, 666 Fed . 
Buildi ng, Grand Rapids, Ml 49503. 

Clerk, U.S. District Court, District of Kan­
sas. Sa lary to $68,700. To apply, send resu me 
by Apr. 1 to Ea rl E. O'Conno r, Chie f judge, 
U.S . Dist ri ct Cou rt, 122 Federa l Build ing, 
P.O . Box 1428, Ka nsas City, KS 66117. 

Chief Deputy Clerk, Tenth Circuit Court 
of Appeals, Denver, CO. Sa lary $37,599 to 
$67,940. Hig h school graduate with '" leas t 
six yea rs' prog ress ive ly respo nsibl e <ld min is­
trative or profession,al experie nce . Coll ege 
ed ucation m,,y be substitut ed fo r ge nera l 
ex pe rience . Mas ter's deg ree or grdd udte 
study may be su bstit uted for two ye,us' spe­
c icl lized expe ri e nce. 

Send res ume and th ree copies. by Feb. 15, to 
Robert L. Hoecke r, Clerk Des igna te, U.S . 
Cou rt of Appea ls, C-404 U.S. Cou rthouse. 
Denver, CO 80294, Phone: 303/844-31 57 or 
FTS 564-3157. 

Assistant to Circuit Executive, Fifth Circuit 
Court of Appeals. Sa lary to $44,430. Assists 
with judicial Co uncil matt ers, process for 
se lec ti on of ba nkruptcy judges , speci,, l 
resea rch and study projects, and cou rt pl an­
nin g. Requires undergradu ,lte deg ree and 
wo rk ex pe ri ence tha t clea rl y de monstrates 
adminis trative ca pabil ity. Law deg ree helpful. 
Send res ume by Mar. 15, 1986, to Lydi a G. 
Comberrel, Ci rcuit Executive, U.S. Cour t of 
Appea ls, 600 Ca mp St. , New O rl ea ns, LA 
70130. 

Assistant to Circuit Executive, Fifth Circuit 
Cou rt of Appeals. Salary to $44,430, based on 
ex pe r ie nce a nd qu alifica t ions. Se rves as th e 
ci rcu it 's space a nd f,1ci lit ies specia li s t, assis ts 
with compil ing and eva luating court statis tics 
a nd prepar ing s ta ti s t ica l re ports, ,1 nd o n spe­
cial resea rch projec ts. Degree in publ ic, busi­
ness, or jud icia l admini s tra tio n des irabl e. 
Send res_ume by Ma rch 15, 1986, to Lydia G. 
Co mberrel, Circuit Exec utive, U. S. Co urt of 
Appea ls, 600 Ca mp St. . New O rl ea ns, LA 
701 30. 

EQU AL O PPO RT UNITY EMPLOY ERS 

the United States to help inform the 
Committee on proposals to impose 
limitations on interrogatories on a 
na tiona! basis . 

Responses to the survey question­
naire were received from 271 attor­
neys who practice in o ne or more of 
12 federal judicial districts with local 
district court rules limiting interrog­
atories . On the basis of these 
responses, the paper's authors con­
clude that such rules are effective in 
precluding unwarranted use of inter­
rogatories without causing signifi­
cant interference with the 
appropriate use of that discovery 
method . 

The paper includes tables setting 
out the data derived from the survey 
as well as the questions asked the 
respondents. 

The Center has released a publica­
tion en ti tied Deciding Ca ses Without 
Argument: A Desc ription of Procedures in 
th e Courts of Appeals , by Joe Cecil and 
Donna Stienstra of the Center's 
Research Division. The report de­
scribes the procedures and standards 
adopted by the federal courts of 
appea ls for deciding cases without 
oral argument. It presents avai lable 
statistical information, reviews local 
rules, and discusses responses of the 
clerks of the courts of appeals to a 
brief survey regarding court prac­
tices . The report does not attempt to 
eva lu ate the screening programs. 

The Center recently published Dis­
ability Appeals in Social Security Programs, 
by Harvard Law School Professor 
Lance Liebman. This 45-page mono­
graph ana lyzes how the courts have 
treated the basic subs tantive issues 
that disabi lity appeals typically pre­
sent. These include the duration of 
the disability, the nature of the 
a lleged medical impairment, prob­
lems with medical evidence, the con­
cept of " substant ial gainful ac tivity," 
the relationship between the origin 
of a disability and the claimant's 
covered status, termination of eligi­
bility, and various administrative 
issues. 
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'!HE SouRCE 
Tlze pu/J/imtiorrs listed below mny l1e of interest 

to The Third Branch renders. 

Community Media/ion In Ma ssachuse/ls: A Decade 
of Developmenl, 1975- 1985. Distric Court of the 

Trial Court of the Commonwealth of Massa­
chusetts, 1986. 

Finn, Peter. "Collaboration Between the 
judiciary and Victim-Witness Assistance Pro­
grams ." 69 fudicnlure 192(1986). 

Cold, Michael E. "The Similarity of Congres­
sional and judicial Lawmaking Under Title VII 
of the Civil Rights Act of 1964 ." 18 U.C. Davis 
Law Review 721 (1985) . 

Maggiolo, Walter . Techniques of Mediation. 
Oceana Publications, Inc . 1985. 

Morris, Richard B. "The Constitutiona l 
Thought of john Jay ." This Constitution : A Bimz­
tn zninl Chronicle. Project '87 of the American 

Historical Association and the American Politi ­
cal Science Association . Winter 1985. 

Sabino, Anthony M. "jury Trials in the 

Bankruptcy Court: A Continuing Controv­
ersy." 90 Commm inl Lnw fournnl 342 (1985). 

The Sua ess of Women nnd Minorities in A chieving 
judicinl Office: Th e Selection Process . Fund for Mod­
ern Courts, Inc ., 1985. 

Survey of fudicinl Snlnries. National Center for 
State Courts , Nov . 1985. 

Swanson , john . "Privacy Limitations on 
Civil Discovery in Federal and California Prac­
tice ." 1 7 Pncific Lnw journal 1 (1985) . 

"Symposium on Bankruptcy ." 38 Vn nderbilt 
Ln w Review 665 (1985). 

Tribe, Laurence H. Constitutionnl Choices. Har­
vard, 1985. 
Umbreit, Mark. "Victim Offender Mediation and 
judicial Leadership." 69 fudicnlure 202 (1986). 

Winick, Bruce ]. " Restructuring Compet­

ency to Stand Trial." 32 UCLA Ln w Review 921 
(1985). 

Although the bulk of the mono­
graph describes th e ad ministrative 
procedures and legal issues involved 
in disability appeals, the paper also 
calls attention to the tension between 
bureaucratic imperatives and the 
judiciary's obligation to ensure fair 
treatment for individuals. 

Cop ies of these papers can be 
ob tained by writing to Information 
Services, 1520 H Street, N.W., 
Washington , DC 20005. Enclose a 
self-addressed, gummed mailing 
label, preferably franked (but please 
do not send an envelope) . • 
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Chief Justice Appoints Judicial Conference 
Committee on Bicentennial of U.S. Constitution 

A Judicial Conference Committee 
on the Bicentennial of the U.S. Con­
stitution has been appointed by the 
Chief Justice as a special committee of 
the Judicial Conference of the United 
States. The Committee will dedicate 
its efforts toward encouraging the 
observation and celebration of the 
Constitution's bicentennial by the 
Judicial Branch. 

The Committee, chaired by Chief 
Judge Howard T. Markey of the U.S. 
Court of Appeals for the Federal Cir­
cuit, held its initial, organizational 
meeting at the Supreme Court on 
D.ec. 18 to begin planning for events 
extending from the 200th anniver­
sary date of the Constitution's sign­
ing, Sept. 17, 1987, through the 1989 

ratification anniversary. 
Chief Judge Markey has 

announced that the Committee 
members, working with the Chief 
Justice, will design and implement 
programs and recommend them to 
circuit and district court bicenten­
nial committees on behalf of the 
Judicial Conference. The Judicial 
Conference Committee on the 
Bicentennial of the U.S. Constitu­
tion will work closely with the 
Na tiona! Commission on the Bicen­
tennial of the U.S . Constitution. 
Chief Judge Markey will be liaison 
officer with the National Commis­
sion; Chief Justice Burger will be an 
ex officio member of the Judicial 
Conference Committee. • 
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Deadline for Sentencing 
Commission Extended 

The Senate has passed and Presi­
dent Reagan has signed legislation 
extending the time within which 
the U.S. Sentencing Commission 
must complete its guidelines. (The 
Third Brnnclz last month reported 
that such a measure had a lready 
passed the House.) 

The legislation extended the 
deadline by which the Commission 
must report a set of guidelines to 
Congress to April1987. In addition, 
it altered th e dates of the sen tenc­
ing and parole aspects of the Com­
prehensive Crime Control Act, 
keeping the Parole Commission in 
operation for five years from the 
date the initial sentencing guide­
lines become effective. 

The amendments to the sentenc­
ing laws that were to become effec­
tive Nov. 1, 1986, will now become 
effective Nov. 1, 1987. 

Postage and 
fees paid 

United States 
Courts 
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Veteran Legislator Praises Judiciary, 
Shares Perspective on Federal Courts 

Congressman Robert W. Kasten meier (D­
Wis.) is Chairman of the House judiciary 
Subcommittee on Courts, Civil Liberties, and 
the Administration of justice. 

After Army service, Congressman Kasten­
meier received his law degree from the Uni­
versity of Wisconsin and practiced law in 
Watertown, Wis., from 1952 to 1958. He 
also served a three-year stint as a justice of the 
peace for Jefferson and Dodge Counties 
(1955-1958). He has represented his dis­
trict since 1958, 28 continuous years in 
Congress. 

The Subcommittee of which the Congress­
man is Chairman has legislative and over­
sight responsibility for the United States court 
system and for various elements within the 
Departm ent of justice. II also has legislative 
responsibility in several generalsubjeclareas, 
including court reform; corrections and pri­
sons; the financing of /ega/services; attorneys' 
fees ; alternatives to litigation; patents, trade­
marks, and copyrights; privacy; and First and 
Fourth Amendment rights . 

Congressman Kaslenmeier has sponsored 
bills enacted info law to reform the magis­
trates system, lo crea te the U.S. Court of 
Appeals for the Federal Circuit, to provide 
jury reform, to establish a bankruptcy court 
system, to divide the Fifth Circuit info two 
new and autonomous circuits (the Fifth and 
the Eleventh), and to establish a federal judi­
cial discipline mechanism. He was a sponsor 
of legislation to create the Stale justice 
lnslilule. 

Cong. Robert W. Kastenmeier 

In 1985 the Congressman received the 
Distinguished Service Award from the 
National Center for Stale Courts, the Warren 
E. Burger Award of the Inslilule for Court 
Management , and a distinguished service 
award from the Association of U.S. Magis­
trates, all in recognition of his work in 
improving the administration of justice in 
federal and stale courts. 

You were interviewed by The Third 
Branch in June 1979; have the past 
several years caused you to change 
your general philosophy about fed­
eral courts? 

No, indeed not . Today, I very 
See KASTENMEIER, page 4 

Chief Justice Asks Social Security Change 
On Jan. 21, 1986, Chief Justice 

Burger sent to the Speaker of the 
House and the President of the 
Senate proposed remedial legislation 
to correct an inequity to senior judges 
in the 1983 Social Security amend­
ments, "which, if left unaltered, could 
have a grave impact on the federal 
judiciary's ability to effectively man­
age its ever-increasing workload," 
the Chief Justice said. 

Since Jan . 1, all 276 senior judges 

have been subject to a reduction in 
their retirement salaries through 
Social Security deduc_tions if they 
perform any judicial duties. The 
income reduction for a senior judge 
who continues to serve has been cal­
culated at between $3,000 and 
$12,000 annually, depending on a 
judge's circumstances. 

The work of senior judges last year 
equaled the output of at least 85 
active-service judges. • 

Organized Crime Panel 
Submits Report, Makes 
Recommendations 

The President's Commission on 
Organized Crime, chaired by Judge 
Irving R. Kaufman (2nd Cir.), has 
submitted a report, The Edge: Organized 
Crime, Business, and Labor Unions, to 
President Reagan and Attorney Gen­
eral Edwin Meese. The Commission 
earlier issued an interim report 
entitled The Cash Connection: Organized 
Crime, Financial lnslilulions and Money 
Laundering, which recommended mea­
sures that, if taken, would curb 
organized crime's easy access to the 
financial institutions of the United 
States. 

The second report, released Jan . 14, 
1986, examines the problem of labor 
and management racketeering by 
organized crime in the United States. 
The report describes the impact on 
legitimate businesses of labor­
management racketeering schemes, 
and explains how organized crime, 
through domination or influence of 
labor organizations, employers, and 
businesses, can control segments of 
entire economic markets and can dis­
tort the cost of doing business to 
marketplace participants through 
theft, extortion, bribery, price-fixing, 
fraud, and restraint of trade. 

The Commission makes a series of 
administrative and legislative recom­
mendations in both the civil and crim­
inal law areas, and urges 

See CRIME, page 3 
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Univ. of Nevada Announces 
Degree Program for State 
And Federal Trial Judges 

The University of Nevada (Reno) 
announced in January that the Uni­
versity, in conjunction with the 
Na tiona I Judicial College, wi ll offer a 
program leading to a Master of Judi­
cial Studies to active state and federal 
trial judges who have earned law 
degrees from an ABA-accredited law 
sch ool. Justice James Duke Cameron 
(Sup. Ct . Ariz.), a member of the 
Board of the Judicial College who 
designed the program in cooperation 
with the University, explained that 
requirem ents include 24 units of 
study and submission of a scholarly 
paper on a previously approved 
subject. 

Though other universities have 
offered summer programs (i ncluding 
the University of Virginia, where 
appe llate judges may earn a Master of 
Laws in the Judicial Process), the Uni­
versity of Nevada's advanced degree 
is the first designed exclusively for 
trial judges . 

Commenting on the new program , 
Justice Florence Murray, Chairman 
of the Board of the National Judicial 
College, said, " It fills a void in the area 
of continuing education for trial 
judges. In addition, it affords those 
trial judges who have been recipients 
of the largess of the University of 
Nevada, through their affiliation 
with the National Judicial College, 
[an opportunity] to become true 
a lumni of the University. It is another 
step in the College's continuing 
efforts to be of service to the judi­
ciary." • 
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Judges Campbell and Tamm Receive Devitt Award 

jurlgr Willinrn }. Cnmp/?ell 

Judge William J. Campbell and the 
late Judge Edward A. Tamm have 
been named as this year's recipients 
of the highly prestigious Devitt Dis­
tinguished Service to Justice Award. 
Established in 1982, the award is 
made annua ll y to a federal judge by 
the West Publishing Company " to 
bring public recognition to the contri­
butions made by federal judges to the 
advancement of the cause of justice." 
Nominations are submitted by 
members of the legal profession and 
then considered by a committee of 
three. 

The selection committee members 
currently are Justice Lewis F. Powell , 
Jr. , of the Supreme Court of the Uni­
ted States, Chief Judge James R. 
Browning of the U.S. Court of 
Appeals for the Ninth Circuit, and 
Senior Judge Edward J. Devitt of the 
U.S. District Court for the District of 
Minnesota. 

Senior Judge William J. Campbell, 
who has 45 years of service to th e 
federal courts, was appointed to the 
U.S. District Court for the North e rn 
District of Illin ois by President 
Franklin D . Roosevelt in 1940, and 
became Chief Judge of that court in 
1959 . He took senior s tatus in 1970, 

but his service to the federal courts 
co ntinu ed. For the past fifteen years, 
the judge has made significant contri­
butions to the work of the Federal 
Judicial Center, especially in connec­
tion with the Center 's prog rams and 
workshops. In announcing th e award 
the committee noted, "His long-time 

}urlge Edwnrrl A. Tnmm (1906-85) 

direction of national judicial educa­
tional programs has enhanced the 
quality of justice in this country." 

An honorarium of $10,000 and a 
Swedish crysta l obelisk especia ll y 
designed for this award will be pre­
sented to Judge Campbell at a cere­
mony later this year. 

Mrs. Edward A. Tamm will receive 
a like award, which will be made post­
humously to the Judge at a special 
program in Washington next fall. 

Judge Tamm, after a distinguished 
career as Assistant Director of th e 
Federal Burea u of Investigation , was 
nominated to the U.S. District Court 
for the District of Columbia by Presi­
dent Harry S Truman in 1948 and to 
th e U.S. Court of Appeals for the Dis­
trict of Columbia Circuit in 1965. Hi s 
contributions to the work of the Judi­
cial Conference of the United States 
were many and included the chair­
manship of the Conference's Com­
mittee on Judicial Ethics . He was the 
first Chief Judge of the U.S. Emer­
ge ncy Court of Appeals. In announc­
ing his posthumous selection, the 
committee said: "He was a lso recog­
nized for establi shing and ad mini s­
tering a Federal Judiciary Ethics 
program and for supervising the 
annual fi lin g of judges ' ethics 
reports." 

With 45 years of serv ice by Judge 
Campbe ll and 37 by th e late Judge 
Tamm , the agg regate number of 
years' service to the federal courts 
totals 82. In short, they have served 
long and we ll. • 
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Sentencing Commission 
Staff Director, General 
Counsel Announced 

Kay A. Knapp has been named 
Staff Director for the U.S. Sentenc­
ing Commission. Ms. Knapp is from 
St. Paul, Minn., and was formerly 
Research Director and later Director 
of the Minnesota Sentencing Guide­
lines Commission (from May 1982 to 
October 1985). Ms . Knapp has an 
extensive background in sentencing 
reform, corrections resea rch, and 
policy formulation . She completed 
Ph .D . course work in political science 
and research methodology at the 
University of Kentucky and has writ­
ten extensively on criminal justice 
and sentencing issues . 

Denis J. Ha uptly, former Senior 
Staff Attorney for the U.S . Court of 
Appeals for the First Circuit, has 
been named General Counsel for the 
U.S. Sentencing Commission . His 
background includes service as Asso­
ciate Director of the Office of Legis­
lation in the U.S. Department of 
Justice 's Criminal Division, and var­
ious staff positions in the U.S. Attor­
ney General's office, including the 
Office of Policy and Planning and the 
Office for Improvement in the 
Administration of Justice . • 

C ALENDAR 
Mar. 4- 7 Video Orientation Sem­

inar for Newly Appointed 
Magistrates 

Mar. 12-13 judicial Conference of 
the United States 

Mar. 16-19 Sentencing Institute for 
the Second and Sixth Circuits 

Mar . 19-21 Seminar for Magis­
trates of the First, Second, 
Third, Fourth, and D.C. 
Circuits 

Mar. 19-21 Workshop for New 
Training Coordinators 

Mar. 24-26 Conference of Metro­
politan District Chief judges 

Apr. 2-4 Workshop for judges of 
the Fourth Circuit 

Chief Justice Burger Notes Constitution's 
Bicentennial in Speech to Lawyers 

Chief Justice Warren Burger deliv­
ered a speech at the American Bar 
Association midyear meeting, follow­
ing a 16-year custom. Rather than an 
"a nnual report" of the type he has 
given at past midyear meetings, the 
Chief justice spoke instead about 
constitutional history and the upcom­
ing 200th anniversary of the Consti­
tution. He stressed in the speech " the 
prominent roles that lawyers played 
in drafting and securing ratification 
of the Constitution ." 

The Chief Justice also announced 
that the national Commission on the 
Bicentennial of the Constitution and 
the American Bar Association have 

Supplement to Employment 
Discrimination Study 

Published 
The Center recently published 

the second supplement to George 
Rutherglen 's Major Issues in the Federal 
Law of Employment Discrirninntio11 (FJC 
1983). This 62-page supplement 
summarizes developments in 
employment discrimination case 
law from September 1984 through 
August 1985. It also contains a bib­
liography of recent books and 
articles. 

Among the topics discussed are 
claims of disparate treatment and 
religious discrimination under Title 
VII of the Civil Rights Act of 1964, 
attorneys' fees, and remedies for 
employment discrimination under 
the Equal Pay Act and the Age Dis­
crimination in Employment Act. 

It is intended that this supple­
ment be used with the original pub­
lication and the first supplement, 
which was published a year ago. 
However, the table of authorities 
that appears in this volume is 
cumulative. 

Copies of this supplement may be 
obtained by writing to Information 
Services, 1520 H St., N.W., 
Washington, DC 20005. Enclose a 
self-addressed, gummed mailing 
label, preferably franked (8 oz.), but 
do not send an envelope. 

agreed to JOtn in sponsoring a 
national essay contest on the Consti­
tution for students in more than 
40,000 high schools. He also dis­
cussed the project We !he People, a se­
ries of television programs to be 
broadcast over the Public Broadcast­
ing System in 1987, and other ABA 
programs to trace the historical 
development of constitu tiona! princi-
ples . • 

CRIME, from page I 

improvement in the coordination 
among government agencies in com­
bating organized crime. 

In presenting the report, Judge 
Kaufman commented that " the most 
successful law enforcement efforts 
against organized crime have focused 
on making it more difficult, costly 
and dangerous to realize profits from 
illegal activity. No such effort can be 
complete without attacking the 
organized criminal groups who oper­
ate in the economic marketplace. 

" The combined and coordinated 
efforts of the private sector and each 
branch of government can reduce 
and eventually eliminate the perni­
cious inv~lvement of racketeers in 
our economy . .. . If these efforts are 
successful, a crippling blow will have 
been dealt to organized crime ." 

In addition to Judge Kaufman, 17 
other persons, including Senator 
Strom Thurmond and Congressman 
Peter W. Rodino, serve on the Com­
mission . • 

FJC to Hold Seminar for 
New Circuit Judges 

The Federal Judicial Center will 
hold an orientation seminar for 
newly appointed U.S. circuit judges 
at the Dolley Madison House in 
Washington , D .C., April 14 
through 16. 

A reception will be held for the 
new judges at the Center the eve­
ning of April 13. 
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strongly feel that the federal courts, 
and indeed also the state courts, are 
doing a good job in terms of federal 
constitutional and statutory man­
dates. I say this despite the fact that 
judges today have increasingly found 
much greater burdens placed on 
them . There are more cases and the 
cases are more complex. 

The last interview took place some 
six and a half years ago, and that is a 
long time, but my confidence in the 
judicial branch has stayed the same. I 
have stated with conviction to the 
Judicial Conference, that of the three 
branches bf the federal gove rn­
ment-the judicial, the legislative, 
the executive-the judicial branch is 
held in highest esteem, and I feel that 
the judiciary has earned that esteem. 
From a legislative standpoint, I am 
pleased to try to help the judicial 
branch cope with a number of chal­
lenges that have occurred in recent 
years, including the massive 
increases in litigation and in caseloads 
that confront the judiciary at every 
level, plus external pressures, includ­
ing political challenges that have 
taken place in this period, such as 
attacks on court jurisdiction and also 
criticism of the courts about decision­
making abilities. 

Do you feel judicial activism is 
prevalent in the federal and state 
court systems, sometimes beyond 
what is jurisprudentially acceptable? 

It's difficult for me to comment 
about state courts. State courts by 
their very nature are different from 
federal courts and are likely to be at 
some variance, one from the other. 
My only comment on state courts is 
that they tend to mirror judicial expe­
rience at the federal level. I believe 
that state courts are in the process of 
very substantial improvement in 
resources, in personnel, and gener­
ally in standards and their ability to 
cope with caseloads and the like . 

With respect to the federal system, 
the term "judicial activism" is one 
that I'm not very fond of because it 
has no clear meaning . It is evident to 
legal scholars that what a judge may 

be constrained to decide in the year 
1985 or 1986 may not have a literal 
nexus with the Constitution as 
drafted in 1787. The problems are so 
different. I would hate to have judges 
who are required to make decisions 
think that if they uttered any 
thought beyond that which appears 
somewhere else they would be 
engaging in judicial activism. 

I know a few years back it was com­
mon to criticize so-called " liberal 
judges" for judicial activism. The fed­
eral courts now in terms of their 
theoretical political balance certainly 
are reflective to a considerable 
extent, at least in terms of sheer 
numbers, of this Administration, 
which has five years of appoint­
ments. Much of judicial activism 
therefore may be activism of judges 
appointed by a conservative Presi­
dent . But I'm not a critic of that . 

opinion of one cabinet officer. I don't 
know that his predecessor was quite 
as critical in that connection. Frankly, 
such criticism does not help. It does 
not help the system operate, it does 
not help public confidence, it does not 
help respect for the rule of law, to 
make that sort of charge . The charge 
has always been ill founded, and I 
would hope that we are witnessing 
the end of it at this time. 

Do you think federal diversity of 
citizenship jurisdiction will be elimi­
nated any time soon? 

I think so, one day. Maybe not this 
year or next . I do not feel any longer 
that there is a substantial differential 
in the quality of justice that can be 
rendered by a state trial court or a 
federal district court, both of which 
are in the state and draw jury panels 
from state residents in the normal 
case. But if I were a practicing lawyer, 

"Of the three branches of the federal government ... the 
judicial branch is held in highest esteem." 

My own view is that it ill serves us 
in the Congress or in the executive 
branch or indeed in the Attorney 
General's Office to criticize the judi­
ciary as being unacceptably engaged 
in judicial activism. It does not help us 
deal with the problems of the judi­
ciary. It does not help the judiciary, 
and it certainly undercuts, modestly I 
would hope, public confidence in the 
judicial branch . To this extent, if 
there is anything I am a critic of it is 
using these epithets with respect to 
the judiciary, particularly the federal 
judiciary. I would hope that we will 
have passed that period . 

It became a popular subject. 
Yes, it was for a while. Actually, I 

suggested at one point that it came as 
ill grace for a representative of the 
Administration, which has been mak­
ing all the appointments to the judi­
ciary for the last five years and which 
will have an opportunity for several 
more years to mak~ such appoint­
ments, to be criticizing judges for 
judicial activism. But I must say that 
it may be that this is principally the 

I would want as many forums as 
possible-two or more if possible-to 
litigate in. But I don't consider that to 
be a reasonable position today, given 
the question of finite judicial 
resources. 

While I am not considered a politi­
cal conservative, I agree basically 
with conservative thinking on the 
nature of federalism-that is to say, 
state issues governed by state law 
ought to be in state courts and not in 
the federal courts, whatever the 
issues are, whether they are tort 
claims or product liability cases. And 
federal issues ought to be in federal 
courts. We had just the opposite not 
too many years ago. If there was a 
federal question and it didn't rise to a 
certain monetary level ($10,000) in 
controversy, a litigant couldn't neces­
sarily get into a federal court. But if 
there was a state question involving a 
state incident and adequate diversity 
of citizenship, there might be juris­
diction in federal court . It should be 
just the opposite. The matters that 
are properly allocated to the states 



--------------------------------------------------------------------------5 

should be in state court and the mat­
ters that are federal should be in fed­
eral court. Maybe it's oversimplistic, 
but it's a guiding principle that I and a 
number of the members of my sub­
committee have followed over the 
years . In fact, we've convinced the 
House of this on more than one occa­
sion, but, regrettably, not the Senate . 

The state courts have been follow­
ing the federal courts in many 
ways-the Victim and Witness Pro­
tection Act, for example. Many states 
now have their own victim and wit­
ness protection acts. Is this a trend? 

I think it is . Historically, it has been 
accepted that federal courts may be 
better forums for many issues than 
state courts. Some people cite the 
higher quality of federal judges and 
the better ability of the federal courts 
to handle matters expeditiously and 
fairly. I think the state court systems 
have worked hard, very consciously, 
for abo ut a decade, maybe longer, to 
upgrade their systems. The issue of 
state-federa l disparity always comes 
up in a discussion concerning the pro­
posed elimination of federal diversity 
of citizenship jurisdiction . It also has 
arisen in the context of, for example, 
the newly created State Justice In sti­
tute and other devices which are 
designed to improve and give unifor­
mity to the states with respect to 
judicia l standards. It is my conviction, 
however, that the state courts are in 
the process of improvement and have 
made enormous strides in the past 
few years . Growing uniformity 
between the two systems reflects 
much of the ease of the federal rules 
of practice and procedure, improved 
court management techniques, 
sta ndards of selection, and the like. 
Unquestionably, with respect to laws 
involving procedures for handling lit­
igation, for expediting certain types 
of cases, the states have borrowed 
from the federal system. At the same 
time, in some instances state courts 
have led the federal system. They 
very early used alternative· dispute 
reso lut ion mechanisms, such as arbi­
tra tion . But in o ther respects, I think 
state courts have borrowed the best 
of the federal system. It wou ld not be 

Cong. Robert W. Kaslenmeier 

incorrect to say that cross­
fertilization has occurred and both 
systems- federal and state-have 
benefited. 

You have introduced legislation 
(H.R. 3378) that would bring new 
communications technologies­
electronic mail, cellular telephones, 
data and video transmissions-under 
the Wiretap Act (Omnibus Crime 
Control and Safe Streets Act of 
1968). Why do you believe that legis­
lation is necessary? In your view, has 
judicial supervision of Title III 
wiretap orders worked well? 

I think judicial supervision has 
worked well. The history of Title III , 
starting nearly 18 or 19 years ago, 
shows that judicial supervision of 
Title III wiretap orders was a contro­
versial question. Judicial supervision 
went a long way to establishing some 
sort of order with respect to the 
treatment of wiretapping in this 
country. Today, the problem is that 
the law just simply is outdated. It is so 
out moded that new legis lation is 
absolutely necessary. We are not 
alone in saying this. This point has 
been made by, among others, the 
Office of Technology Assessment 
and the General Accounting Office . 

What has happened is that the use 
of various new technologies has been 
tested in the courts. In the absence of 
statutory guidance, the courts have 
had to rule on the app lica ti on of th e 
1968law to new technologies. Judges 
have had to fill in as best they could 
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by construing what ought to be the 
case, at the same time saying that the 
Congress ought to update the Act . 
The Congress, as the policy-making 
branch, is in a position to delineate 
statutorily the usage of the new tech­
nology in terms of what is appro­
priately protected as a privacy right 
and how the government and other 
outside parties must respond. The 
courts cannot really do that . Judges 
can rule on a given legal question but 
they cannot make policy. Congress 
alone can do that, and I think we 
must. 

We also must be mindful that in the 
year 1986 we may not be able to give 
guidance for more than the next 10 
years. Technology tends to be liter­
ally outrunning our capacity to antic­
ipate new uses, new rights or 
impingement upon rights that are 
not now contemplated, and the rela­
tionship of industries, individuals, 
and the government. Congress must 
establis h a very se nsi tive and delicate 
balance among compe ting interests . 
Probably we can only do so for a 
limited period of time, but we must 
act now at least for the foreseeable 
future . 

You share with the Chief Justice 
an overriding desire and commit­
ment to improving the correctional 
system, state and federal, in this 
country. What, in the political 
scheme of things, do you envision 
over the next several years for the 
correctional system? What effect 
will the ongoing budget cuts-20 
percent in the appropriations avail­
able to the Bureau of Prisons-have 
on the work of those in the correc­
tional field? 

I would like to set forth a positive 
agenda th at we co uld accomplish in 
the corrections field. Such an agenda 
would include the Chief Justice's 
"factories with fences" concept. I'm 
supportive, as are many others, of his 
notion that we can make a prison 
experience, regrettable as it is, some­
what more helpful to the individual 
and to the institution and to socie ty. 
Proposals for correctiona l improve­
ments pale in co nn ection wit h ot her 

See KASTENMEIER, page 6 
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practical problems that we now face. 
Some are budgetary, some are socie­
tal. Today we have higher numbers 
of people who are convicted of 
increasingly violent crimes. The pri­
son system has a very difficult time 
dealing with these individuals, more 
difficult, I might say, than existed a 
generation ago. The profile of indi­
viduals incarcerated in maximum 
security ins ti tu tions is very poor, by 
and large, in terms of the potential 
for those individuals to benefit 
behaviorally from incarceration. We 
have, unfortunately, become a more 
violent society and the correctional 
system has had to bear the brunt of 
that change. At the same time, rather 
than devote more resources to the 
seemingly intractable problem of 
how to deal with violent people, we 
have given . up the notion that we are 
going to treat them and cure them of 
personality disorders so there will be 
no recidivism. I agree with Norm 
Carlson that our major obligation 
today is to provide humane incarcera­
tion for inmates consistent with 
administrative standards, or court­
imposed standa rds-constitu tiona I 
standards certainly-and to enable 
these individuals to have educational, 
work, and other opportunities if they 
can be helped. 

We are facing cutbacks, and if 
Gramm-Rudman-Hollings is hard on 
some government agencies it will be 
doubly hard on prisons. It will have 
an enormous, negative impact. There 
is not very much budgetary flexibility 
in prisons . One can argue that we 
have so much committed to defense 
in terms of dollars that cutbacks in 
defense can be digested without great 
difficulty. But in prisons that is not 
the case. So much of corrections is in 
personnel, so much of it is in daily 
care of prisoners. We already have 
unacceptable overcrowding in most 
of our institutions in the federal sys­
tem. And overcrowding is certainly 
true in the state systems. 

We have nowhere togo but down. I 
say this as a challenge to us in connec­
tion with what we can look forward 

to for the next three or four years. 
Hopefully , this challenge will inspire 
us to treat this question somewhat 
separately, otherwise we will find 
courts faced with serious prison 
overcrowding being forced to con­
sider releasing individuals, perhaps 
putting some individuals out on the 
streets who ought not be there for 
the protection of society. We will see 
the creation of chaotic conditions. In 
short, we have to have resources to 
devote to prison systems even if we, 
as reformers, would love to see peo­
ple in halfway houses and in pro­
grams that did not involve prisons. 
Because of violence in our society, 
and because of the intractability of 
some of the problems, including nar­
cotics-related m a tters , we will still 
have to have prisons. 

"We have to have resour­
ces to devote to prison 
systems even if we ... 
would love to see people 
in programs that did not 
involve prisons." 

Just to exacerbate the situation, we 
have perhaps 1,500 to 1,800 Cubans 
who are being held for immigration 
purposes in the Atlanta Penitentiary. 

There is a trend in corrections that 
we examined recently in my commit­
tee involving privatization of prisons 
or correctional facilities. I am not 
clear how privatization can be done at 
a state or federal level in the era of 
Gramm-Rudman-Hollings, because 
the private organizations in tend to 
make money at their endeavor, sub­
stituting for what has traditionally 
been a governmental role. How pri­
vate enterprise ca n make money and 
still deliver at reduced dollars avail­
able for corrections, while respecting 
constitutional and policy standards 
for incarceration, I do not under­
stand. I'm very skeptical about that. 
Privatization is one of the few really 
new ideas that seems to have some 
currency, and, even though I am a 
skeptic about it, I'm afraid that it 
would have a better chance in an era 

in which we had increased dollars 
going into corrections. 

So I am not optimistic about the 
next few years except in the sense 
that I think we will go through a 
trauma which may enable us thereaf­
ter to deal somewhat differently, and, 
hopefully, more effectively with the 
question of prisons and corrections in 
America. 

You have been the guiding force 
behind virtually all of the major judi­
cial reform legislation for a number 
of years. What motivates your untir­
ing efforts for judicial reform? 

My work has been intermittent, 
since we get other issues that often 
intervene, so that sometimes I find it 
hard to continue work on any given 
piece of legislation . But my feeling is 
that there is always an unfinished 
agenda and there always will be . 
Court improvement has been a goal 
shared by many-the American Bar 
Association certain ly; the American 
judiciary, of course; and many others 
who have devoted themselves to how 
we can contribute to an improvement 
in our justice system. I feel I am just 
one of those persons. 

Sometimes improvements are 
probably not seen as improvements 
by everyone. I am thinking specifi­
cally of judicial tenure and judicial 
ethics legislation. But I do think that 
we need public confidence in our 
institutions and I think in the federal 
system the judiciary has changed 
enormously in the last decade or so. It 
is no longer a single judge whom 
almost everyone knew serving virtu­
ally alone in the district, riding a sort 
of circuit of his or her own. From a 
nationwide perspective, the judiciary 
is essentia ll y more bureaucratic and 
impersonal and certainly less coll egial 
than it once was. We have seen these 
changes come about, and we've 
needed to create impersonal institu­
tional and administrative means of 
dealing with problems such as com­
plaints about judges . That 's where 
judicial discipline and tenure and 
ethics come into play and a need for 
statutory enactment of provisions 

See KASTENMEIER, page 8 
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Center Publishes New Audiovisual Media Catalog 
The Center recently published the 

1985 Catalog of Audiovisual Media Pro­

grams, a substantial revision of the 
former Educational M edia Catalog . This 
new edition lists audiocassettes, 
videocassettes, instructional soft­
ware, and films available for loan to 
federal judicial personnel from the 
media library of the Center's Infor­
mation Services . 

The items are grouped by subject 
matter and include recordings of 
Center seminars and workshops, 
specially produced Center media pro­
grams, and programs obtained from 
commercial sources and other 
government agencies. Recordings of 
presentations at seminars are 
included on a selective basis in an 
effort to avoid needless duplication 
and to make the catalog easier to use. 
The programs were selected for 
inclusion based on the level of past 

usage and their topicality. 
The introduction to the catalog 

further describes the organization of 
the materials listed and includes 
directions for requesting items and a 
reproducible request form (which 
should be retained for recurring use). 

Copies of the catalog have been dis­
tributed to a large segment of the 
federal judiciary, including judges, 
magistrates, clerks, circuit and dis­
trict executives, chief probation and 
pretrial services officers, offices of 
senior staff attorneys and federal 
public and community defenders, and 
court training coordinators . Other 
federal judicial personnel may obtain 
copies by writing to Information Ser­
vices, 1520 H Street, N.W ., Washing­
ton, DC 20005. Enclose a 
self-addressed, gummed mailing 
label, preferably franked (6 oz.), but 
do not send an envelope. • 
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which I think in another time might 
have been unnecessary. 

Are there many others in the 
House and Senate who are really 
interested in judicial administra­
tion? Are there many interested law­
yers or former judges in Congress 
now? 

Strangely enough , I think there are 
fewer than one would expect . We do 
have a number of members of the 
House and the Senate who are either 
former judges or have been practic­
ing lawyers in the past. One would 
naturally assume that these people 
would be keenly interested on a con­
tinuing basis in the judiciary. In my 
opinion, their lack of special interest 
in judicial administration is because 
they have other duties . If they are on 
a committee that deals directly with 
court reform, they deal with it, but if 
they are on another committee their 
other duties sometimes just take 
them in other directions. There are a 
number of them who clearly are 
interested in these questions. You 
can reawaken a sense of concern 
about the judiciary in them, but the 
brunt of work is left to those of us 
who are directly challenged with the 
responsibility, as Howell Heflin and 
Strom Thurmond and many others 
are in the Senate . 

The importance of their other 
work in the Senate and the House 
tends to override other matters? 

Yes, I think so. If I take a bill to the 
floor, let 's say such as increasing judi­
cial survivors' benefits, it will get 
general support. Now it means that 
there is latent, strong support for 
judges, even though individual 
members will complain from time to 
time about judges for various rea ­
sons, as they do in any policy-making 
institution . Yet the support is there, 
and I think the residual good will and 
support for the judiciary generally, 
the federal judiciary certainly, is still 
notable in the House and Senate. 
Sometimes we rna;· differ as a matter 
of policy whether the mandatory 
jurisdiction of the Supreme Court 
ought to be eliminated or not, or 

whether diversity ought to be 
changed , but basically I think there is 
support for the judiciary. I have no 
hesitation about moving legislation 
forward based on any fear that the 
House might disapprove because 
judges might be deemed " unpopular." 
That is not the case . 

Among the bills passed by the 
House in December was the Rules 
Enabling Act of 1985 (H.R. 3550), 
affecting the way in which federal 
rules become effective. What partic­
ular concerns of yours does this mea­
sure address? 

With respect to the Rules Enabling 
Act, this too, I think, responds to my 
own philosophy . Again , we want to 
be helpful with respect to the Judicial 

my colleagues struggling with the 
rules in the past decade. I would hope 
that the Congress would again play a 
very passive role in connection with 
the rules in terms of approval. I do 
not want various questions on the 
rules of evidence or anything else to 
be politicized. There rna y be a couple 
of instances one could imagine that 
could lead to special legislation, but 
overall we would be very happy for 
these rules not to be altered by the 
Congress. 

We do, however, at the same time 
believe that the rule-making process 
shou ld not supersede acts of Con­
gress, and that 's recognized in the 
proposed legislation. Although there 
may have been some earlier question 

"I .. . would always put elimination of the Supreme 
Court's mandatory jurisdiction and abolishment of diver­
sity jurisdiction on my list of things I would like to see 
achieved." 

Conference and the standing com­
mittees that handle the rules. We 
were mindful of a number of sugges­
tions and criticisms of the way things 
have been conducted in the past. We 
did think that openness, although 
resisted, I think, at the outset by 
some members of the judiciary, is 
desirable, and there is an essential 
element of openness that we have put 
into the Act . We've also tried to 
respond to concerns about the role 
the Supreme Court would play . We 
decided as a matter of policy that the 
Court ought to continue to review 
rule changes, even though it may not 
play a highly active role in the rules. 
The Supreme Court's rule-making 
role is very important to the state 
supreme courts in discharging similar 
responsibility. If the federal rules are 
to be given a high degree of cred ibility 
and followed as a model by the states , 
then the Supreme Court accom­
plishes by its rather passive review 
role an important function when all 
else is considered. 

Again, the bill does not contem­
plate, hopefully, much of a role for 
the Congress. I remember some of 

about it, the Judicial Conference has 
acceded to that point of view, and I 
think that was important. 

Other bills are coming down. Of 
course, there is the proposed Intercir­
cuit Tribunal, which we will want to 
look at. We just passed the judicial 
Improvements Act, which contained 
a number of housekeepin g changes, 
including judicial survivors' annuities 
reform. If one looks at the content of 
the Judicial Improvements Act from a 
judiciary perspective, it wou ld have 
to be considered as a very positive 
amalgam of different provisions. 

I, of course, would always put elim­
ination of the Supreme Court 's man­
datory jurisdiction and abolis hm ent 
of diversity jurisdiction on my li st of 
things I would like to see achieved. 
There is some question whether the 
Senate cares to move those two mat­
ters forward. I wou ld not merely pass 
them unless a showing is made that 
there is some interest on the part of 
the Senate in those matters . 

Do political changes in Congress 
and the resultant changes in commit-

See KASTENMEIER, page 10 
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P ERSONNEL 
Nominations 
Frank j . Magill, U .S . Circuit judge, 

8th Cir. , Jan. 21 
Ronald R . Lagueu x, U .S. Distr ic t 

judge, D .R .I., Jan . 21 
Lawrence P . Zatkoff, U.S. District 

judge, E.D . Mich ., Jan . 21 
Danny j . Boggs, U.S. Circuit judge, 

6th Cir. , Jan. 29 
Sidney A . Fitzwater, U.S . District 

judge, N.D. Tex. , jan . 29 
Walter j . Gex III , U.S. District judge, 

S.D . Miss ., Jan . 29 
Thomas j . McAvoy, U .S. District 

judge, N.D .N.Y ., jan. 29 
Jefferson B. Sessions III , U.S. District 

judge, S.D. Ala ., jan. 29 
Robert j . Bryan, U .S. District judge, 

W.D. Wash ., Feb. 3 
Miriam G. Cedarbaum, U.S. District 

judge, S.D.N .Y., Feb . 3 
Ray mond j. Dearie, U .S. District 

judge, E.D .N .Y., Feb. 3 
David R. Hansen, U.S. District judge, 

N.D . Iow a, Feb. 3 

Appointments 
Stephen V . Wilson , U.S . Di s tric t 

judge, C.D. Cal., Dec. 6 
Edward R . Ko r man, U.S. District 

judge, E.D.N .Y., Dec. 16 
Patrick A . Conmy, U.S . District 

judge, D .N .D ., Dec. 17 
James L. Buckley, U.S. Circuit judge, 

D.C. Cir., Dec. 19 
Frank X. Altimari, U .S. Circuit judge, 

2d Cir., Dec. 23 
G lenn L. Archer, Jr. , U.S . Circuit 

judge, Fed . Cir. , Dec. 23 
Lynn N . Hughes, U.S . District judge, 

S.D. Tex ., Dec. 23 
George H . Revercomb, U.S . District 

judge, D.D.C., Dec. 24 
David R . Thompson , U .S. Circu it 

judge, 9th Cir., Dec. 24 
MorrisS . Arnold, U .S. District judge, 

W.D . Ark., Dec. 30 . 
Duross Fitzpatrick , U .S . Distri c t 

judge, M .D . Ga ., Dec. 31 
james L. Ryan, U.S. Circuit judge, 6th 

Cir., Jan . 2 
Robert L. Miller, U.S. District Judge, 

N .D . Ind ., jan . 10 
j . Spencer Letts , U.S . Dis trict judge, 

C. D . Cal., Jan . 13 
Alan B. johnson, U.S. Dis trict judge, 

D . Wyo., jan. 17 

Senior Status 
Paul Benson, U .S . District judge, 

D.N .D ., Dec. 31 
Morgan Ford, judge, U.S. Court of 

International Trade, Dec. 31 

Deaths 
Anthony T . Augelli, U .S . District 

judge, D .N .j. , Oct. 22 
Roger Robb, U .S. Circuit judge, D .C. 

Cir., Dec. 19 

Positions Available 

Clerk, U.S. Bankruptcy Court 
for the Middle District of Florida. 
Salary to $52,262. To apply, se nd 
resume by Apr. 15 to Alexa nder L. 
Paskay, Ch ief Judge, U.S. Bank­
ruptcy Co u r t , P.O . Box 1000 , 
Tampa, FL 33601 -1000. 

Senior Supervisory Attorney, 
U.S. Court of Appeals for the Fifth 
Circuit. Salary to $44,430. Qualifi­
cations: th ree years of high quality 
legal experie nce wi th knowledge of 
fe dera l prac tice and proced ure; 
manage ment expe rience or demon­
stra ted interpersonal skill s pre­
fe rred; grad uat ion in the upper 
th ird of law school class; law review 
or eq uiva lent lega l research, wri t­
ing, and edi ting experience. To 
apply, send resume by Mar . 15 to 
Steven Felsenthal, Direc tor, Staff 
Attorneys' Office, 600 Ca mp St., 
Rm. 116, New Orlea ns, LA 70130. 

EQUAL O PPORTUNITY EMPLOYER 

SOURCE, from page 7 

Simon, Larry G. "The Authorit y of th e 
Framers of the Constitut ion: Can O rig i­
nalis t Interpre tation Be Justified?" 73 
Califon~ia Lnw Review 1480 (1985) . 

Stern , Barry). "Presumptive Sentenc­
ing in Alaska." Alaska Law Review, 
December 1985, 227-70. 

Weninge r, Robe rt A. " Unju s t ifi ed 
Sentence Di sparity: A Ca se Study of the 
Levelin g Effec t of Parole." 36 Syracuse Lnw 
Review 715 (1985) . 

BULLETIN OF mE Aib 
FEDERAL COURTS ~l~ 

Immigration Talk 
Begins Ninth Circuit 
Lecture Program 

Professor William Hin g rece ntly 
spoke on immig ration iss ues a t a 
m ee ting of Ninth Circuit a ppella te 
judges w ho we re in Sa n Fra ncisco for 
co urt w eek. Also in a tte nd a nce were 
seve ral appe lla te s ta ff a tto rn eys a nd 
law cle rks. 

Pro fessor Hin g, of th e Gold en Ga te 
Unive rs ity Law School , is a visiting 
professor a t Stanfo rd Law School fo r 
th e 1985-1986 acade mic yea r . Hi s 
wa s the fir s t in a series of occasiona l 
lectures pla nned by the Ninth Cir­
cuit's educa tio n co mm ittee a nd spon­
so red a nd fin anced by the Ce nter as 
pa rt o f it s loca l training prog ra m. Th e 
law schools have bee n asked for s ug-

See TALK, page 10 
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KASTENMEIER, from page 8 

tee chairmen make significant 
changes in what legislation is passed 
into law or defeated? For example, 
there was a push in Congress to 
bring about more "court stripping"­
depriving the courts of their 
jurisdiction-but it seems to have 
receded. Do you have any views on 
this? 

Yes. Political changes often occur 
as winds of change . That is to say, 
changes do not necessarily mean that 
personnel - individual House 
members or Senators- have been 
replaced. The political winds of 
change are more important . So, while 
I cannot say that there have been 

changes in personnel that affect 
legislative outcomes, I do feel that 
during the last two or three years the 
mood has changed from one of 
attacking the jurisdiction of the 
courts, removing jurisdiction from 
the judiciary, in response to a series 
of major decisions of the Supreme 
Court. Court stripping as a political 
approach has been on the wane. I 
don't see that pressed any more , and I 
think that 's a very heal thy develop­
ment. In my opinion, we have to come 
to terms with the function the judi­
cial branch serves in society and that 
function serves this nation well. 
Whether or not I agree with every 
court decision is irrelevant. The judi­
cial branch serves us well and I am 
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very conservative when it comes to 
institutional changes, such as court 
stripping, being imposed on the judi­
ciary by the legislative branch. • 

TALK, from page 9 

gestions for prospective speakers and 
topics. 

These programs represent another 
means to provide judges with an 
opportunity for dialogue with others 
who are working in areas closely 
related to the work of the federal 
courts. Other circuits interested in 
developing an occasional speaker se­
ries are invited to contact the Cen­
ter ' s Division of Continuing 
Education and Training. • 

Postage and 
fees paid 

United States 
Courts 
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Leaders Gather at Brookings Institution Forum 
Last month , following a tradition 

s tarted in 1978, the Brookings Insti­
tution brought together in Annapo­
li s, Md ., leaders from the three 
branches o f the federal gove rnment, 
several state chief justices, and 
members of the academic communi­
ty. Brookings' President Bruce K . 
MacLaury and Senior Staff Member 
Warren Cikins, along with A. Lee 
Fritschler, Director of Brookings' 
Center for Public Policy Education, 
designed the se minars to "give the 
participants the opportunity to 
ex plore together problems and issues 
in the administration of justice on an 
informal and off-the-record bas is." 

Chief Jus ti ce Burger explained in 
welcoming remarks tha t the m ee t­
in gs afforded th e judiciary a n oppor­
tunity for direct communica tion with 
o thers, especia ll y represe nta ti ves of 
the le gis lativ e a nd executive 
branches, whose activities acutely 
affect the work of the courts. He 
expressed the hope that these infor­
mal discu ssions would bring abo ut a 
better unders ta nding of how joint 
efforts can improve th e delivery of 
justice in the co urts. Also addressi ng 
the seminar we re Attorney General 
Edwin Meese III, Sen a tor Strom 

See BRO OKINGS, page 2 

Chief Judge Sterrett on Tax Court Procedures, 
Court as Forum for Large and Small Cases 

This month The Third Branch went to 
an Article I specialized court to interview 
Chief judge Samuel B. Sterrell of th e United 
States Tax Court. 

The judge, a native Washingtonian , 
received an LL.B. from the University of Vir­
gillia Lnw School, and a master's degree irz 
taxation from New York Univers ity Law 
School. He served in th e United States Army 
and, after graduating from the U.S. Merchant 
Marine Academy, in the U.S. Mercharrt 
Marin e. A biograph ica l sketch notes tlratthe 
judge sa iled as a second mate on ships in both 
th e Atlantic nnd Pacific Oceans . Quite natu­
rally, his hobby is sa iling, and he enjoys golf 
arzd duck hunting. 

Tire judge's career is replete with expe­
rience in tax law areas-private practice in 
Washington , D.C, and New York City; 
government service in the Office of the 
Regional Counsel of Interrra l Revenue Service 
in New York City; and appointment to th e 
United States Tax Court , where he has se rved 
con tinuously since 1968. He has been presi­
dentially reappointed lo two 15-year terms , 
once irr 1970 and again in 1985 . 

On furz e 1, 1985, his colleagues elected 
him Chief j udge of the Tax Court . 

Wh at is the origin of the United 
Sta t es Tax C ourt? 

The origin, or th e need for a Ta x 
Court, goes back to th e Sixteenth 

Chief judge Sterrett 
Amendment and the enactment of 
th e income tax law . Th e tax laws 
enacted in 1913 provid ed in effect 
that the government co uld si mply 

See STERRETT, page 4 

Judges' Service on 
Commission Upheld 

The Third Circuit Court of 
Appeals has held that vo luntary ser­
vice by Article III federal judges on 
the President 's Commission on 
Organized Crime does not violate the 
sepa ra ti on of powers doctrine. Irr re 
Scarfo, No. 85-5539, slip op. (3rd Cir. 
Feb. 14, 1986). 

The U.S. District Court for th e 
District of New Jersey, following In re 
Scaduto , 763 F.2d 1191 (11t h C ir. 
1985), held that the presence of two 
members of the federal judiciary on 
the Commission vio lated the Consti­
tution, and therefore quashed the 
Commission 's subpoena of Scarfo. 
The Third Circuit vacated the district 
co urt 's order a nd remanded with 
instructions to enforce the Commis­
sion's subpoena . (The Commission is 
chaired by Judge Irving R . Kaufman 
(2nd Cir.), and former Supreme 
Court justice Potter Stewart served 
o n the Commission unt il hi s death in 
December.) Noting that the work of 
the Commission is nonjudicial and 
that th e service of judges on it is 
vo luntary, the co urt declined to fol­
low Scaduto, s tating th at "a ttention 
shou ld be on the judge's conduct and 
not that of those who tendered, but 
did not impose, the powers .... We 
are not prepared to say that the Con­
s titutio n prohibits the service of Arti­
cle III jud ges o n a n y a nd a ll 
extrajudicia l governmental commit­
tees or co mmi ssions." 

See JUDGES, page 2 
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Center Publishes New 
Staff Paper 

Collri - Appoillll'd Expnls , a staff 
paper by Thomas E. Willging, was 
recently published by the Center. 

The au thor discusses the 
mechanics of using Feder,ll Rul e of 
Evidence 706 to appoint an expert 
and to all ocate payment of the 
costs. He a lso reports cases involv­
ing creative, nontestimonial use of 
experts under a combination of ru le 
706, Federal Rule of Civi l Procedure 
53 (specia l masters), and the inher­
ent powers of the courts. The paper 
was prepared in response to ques­
tions rilised by judges co ncerning 
what they perceived as the rela­
tively infrequent use of court­
,1ppointed experts. 

Copies of this report can be 
obtained by writing to Information 
Services, 1520 H St., N.W., 
W<1shington, DC 20005. Enclose a 
se lf-addressed, gummed mailing 
label, preferab ly franked (4 oz .). 
Please do not send an enve lope. 

JUDGES, from page I 

Sea rfo con tended that service o n 
the Commission brands a judge as 
" pro prosecution," a nd re li ed on the 
Scnduto con c lu sio n that Commission 
.1ctivi t y was detrimental to th e notio n 
of judi cia l impartialit y. The Third 
Circuit's opinion says that whi le the 
"appe<lra nce of bia s" arg um ent 
.1dva nced by Scarfo is " troubling," it 
"does not persuade us that th e Con­
sti tution has been violated. Rather, 
we con clud e that it may be addressed 
in spec ifi c cases by a motion for re­
cusa l. " • 

@ 
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Office of the U.S. Courts and the Federal judi­
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BROOKINGS, from page I 

Thurmond , Chairman of the Senate 
Judiciary Committee, a nd Congress­
m<ln William j. Hughes , Chairman of 
the H ouse Judiciary Subcommittee 
on Crime, w ho bro ugh t a m essage 
from Congressman Peter Rod ino, Jr., 
Chairman of the H ouse judiciary 
Committee. 

The Chief Ju s ti ce expressed h is 
personal appreciation for the atten­
dance of hi s counterparts from the 
s tates, Chief Jus tice Edward F. H en­
nessey of the Supreme Judicia l Court 
of Massachusetts, thi s year's Chai r­
m a n of the Conference of Chief jus­
tices; Ch ief jus tice Robert F. Stephens 
of the Supreme Court of Kentucky; 
and Chief Judge Robert C. Murphy of 
the Court of Appeals of M aryland . 

Chief Judge Murphy introduced 
Gove rn or H a rry Hug h es of the hos t 
sta te, w ho discussed the impact of the 
1786 Annapolis convention on the 
drafting of th e U.S. Constitution. 

Among the su bj ec ts that received 
specia l atte nti on during the three­
day m eeting were th e sen te ncing and 
bail provisions of the Comprehensive 
Crime Control Act of 1984, habeas 
corp us, the federalization o f state 

1985 Financial Disclosure 
Statements Due in May 

All judicia l officers and judicial 
e mployees in Grade 16 and above 
are reminded that they a re required 
to file financia l disclosure state­
ments for ca lendar year 1985 by 
May 15. This includes those 
employees who may have worked 
up to 60 days during 1985 . 

Annual filings are required by the 
Ethics in Government Act, 28 

U.S .C. app . §§ 301-309 (1982). 

tort law, ma ss tort litiga tion, judicial 
se lec ti o n , and the proposed intercir­
c uit panel to assist th e Supreme 
Court of the United States with its 
growi n g workload. Professor Dan iel 
J. M eador of th e University of Virgi ­
nia Law School restated hi s endorse­
m e nt of the in tercircuit pa ne l, a nd 
Attorney General M eese ha s si nce 
added his e ndorsement . 

Thre e chi e f judges from the federal 
co urts were in attendance, Chief 
Judges Charles C lark, john C. God­
bold , and Donald P . Lay. The Federal 
judicial Center a nd th e Administra­
tive Office were represe nted by th eir 
directors, A . Leo Levin a nd L. Ra lph 
Mecham. • 

Canadian Judicial Centre Project Underway 
Th e Canadian judiciary is curre ntly 

engaged in se tting up th e Canadian 
Judicial Centre. The project was 
anno unced by Chief justice Bri an 
Dickson of the Supreme Court of 
Canada a nd Federal Minister of Jus­
tice j o hn Crosbie o n Nov . 14, 1985. 
Presently in the con ceptu a l s t age, th e 
project is directed by justice W illiam 
A . Stevenson of Edmonton , Alberta, 
w ho is assisted by a researc h advisor, 
Brian Grainger. jus ti ce Stevenson is 
c h arged wi th undertaking a s tudy of 
n eeds a nd resources "with a view to 
the estab li shment of permanent edu­
cation al programs ava ilable to a ll 
judges and courts in Canada. " 

justice Stevenson, a judge for t e n 
yea r s (the last five o n the Alberta 
Court of Appeal), is a past president 
of the Ca nadian In s titute for the 

Administration of jus tice a nd a 
former professor of law. He will can­
vass and consu lt with individuals and 
organizations including the Canadian 
1 udicial Council, the Chief Judges of 
the Provincial Courts, th e Canadian 
judges' Conference, th e Association 
of Prov in cia l Court judges, th e Cana­
dian In s titute for the Administration 
of Justice, the Canadian Institute for 
Advanced Lega l Studies, and faculties 
of law and departments of govern­
ment 111 Canadian co ll eges a nd 
universities . 

Ju s tice Stephenson a nd Mr. Grain­
ger recently spe nt ada y a t the Federal 
judicia l Center and m e t with Direc to r 
A. Leo Levin a nd o ther Center s taff 
to learn h ow the FJC carries out its 
co ntinuing ed ucation a nd training 
programs. • 
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ABA's Midyear 
Meeting Held 

Members of the ABA's House of 
Delegates debated and acted upon 
several issues of relevance to the fed­
eral courts at their recent midyear 
meeting. Some are listed below. 

Tort law. The ABA's 441-member 
house unanimously rejected an 
American Medical Association pro­
posal that asked that the ABA join its 
efforts to bring about changes in the 
tort law system . The AMA member­
ship contend that malpractice judg­
ments against doctors are excessively 
high; that the cost of malpractice 
insurance is excessively high; and 
that the combination is discouraging 
doctors from fully carrying out their 
responsibilities to their profession . 
The ABA house did acknowledge that 
the two professions share some com­
mon problems related to the tort law 
area and directed tha t entities of the 
ABA immediately set in motion stud­
ies that co uld bring about changes. As 
a start, it was suggested that ongoing 
consultations be he ld with represen­
tatives of health care groups, the 
insurance industry, sta te and federal 
governmental agencies, and all other 
appropriate individuals and organiza­
tions, " with the goal of seeking a 
broader consensus of how more 
equitably to compensate injured per­
sons ." In turning down the AMA 
proposal, however, the ABA did not 
close the door to cooperative efforts 
later, presumably after reports come 
in from the ABA studies . 

The ABA House of Delegates 
approved a comprehensive report 
opposing a federa l role in the area of 
medical malpractice and opposed the 
establishment of limitations on 
awards that may be realized by suc­
cessful litigants in malpractice cases . 

lntercircuit panel. T he ABA ho use 
both refused to endorse and voted to 
oppose legislation that would es tab­
lish, for an experimental period of 
time, an intercircuit panel to assist 
the Supreme Court with its growing 
caseload . The panel that would be 
established under the pending con-

gressional bill would screen certain 
cases brought by parties hoping for 
review by the Supreme Court of the 
United States, mainly those cases 
involving issues where the circuit 
courts of appeals have handed down 
split decisions. In a rare house 
appearance by a Supreme Court jus­
tice to address a specific issue, Justice 
Rehnquist asked for ABA support to 
cure what he pointed out- as the 
Chief Justice has in the past- is a 
serious problem for the Court. 

Arbitration. The ABA house 
approved a reso lution to urge Con­
gress to amend title 9 of the United 
States Code. This change would facil­
itate appeals to federal courts of 
appeals from orders of a federal dis­
trict court that either refused a stay 
of litigation pend ing arb itration or 
denied an application to compel 
arbitration . 

Privatization of prisons and jails. 
This issue raised much controversy 
and concern, and following debate it 
was urged that jurisdictions that are 
considering privatization not proceed 
until the complex constitutional, 
statutory, and contractual issues are 
deve loped with great care and study. 

Bankruptcy. There was no dissent 
to a resolution that approved support 
of pending legis lation to bring about 
priority of federal claims in non bank­
ruptcy administration. This would 
bring about conformity with the fed­
eral priorities under the Bankruptcy 
Code. 

Grand jury subpoenas. Over­
whelming approva l came for a resolu­
tion to curb the government's use of 
grand jury subpoenas directed to 
attorneys whose clients are the sub­
ject of investigation by that grand 
jury. The Criminal Justice Section 
spoke to this issue, insisting that 
prior judicial approval should be man­
datory where the prosecutor is seek­
ing to compel an attorney-witness to 
provide evidence concerning a client, 
thereby removing the attorney-client 
privilege . 

Copies of resolutions on these rna t­
ters are availab le by contacting Alice 
O'Donnell at the Federal Judicial 
Center. • 

BULLETIN OF THE m 
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Congress Modifies 
Federal Pay Mechanism 

When the Presid ent next delivers 
recommendations on judicial salaries 
to Congress, those recommendations 
will become effective after 30 days 
un less disapproved within that 
period by a joint resolution of Con­
gress. Such resolution is subject to 
presidential veto, and if vetoed would 
have no legal effect unless the veto 
were overridden by a two-thirds 
majority of both the Senate and the 
House. 

Congress modified its procedures 
for acting on federa l salary revision 
Ia te last year as part of the continuing 
appropriations resolution enacted at 
the end of the first session. Under 
prior law, a negative vote by either 
house was sufficient to veto the Pres-

See SALARIES, page 10 

Karen M. Knab New 
D.C. Circuit Executive 

Karen M. Knab has assumed the 
position of Circuit Executive for the 
District of Columbia Circu it. 

Ms . Knab holds a bachelor's degree 
from St. Mary's College, University 
of Notre Dame, and a law degree 
from the University of Chicago. Her 
background includes work as Deputy 
Director of State Courts for the state 
of Wisconsin, Director of the Family 
Division of the Superior Court of the 
District of Columbia, and Director of 
Administration for the firm of 
Pepper, Hamilton & Scheetz. She has 
also served as Staff Attorney for the 
American Judicature Society and as 
Director of Corporate and Sales Tax 
of the Illinois Department of 
Revenue. 

Ms. Knab has lectured for the 
Na tiona! Center for State Courts, the 
D.C. Bar Continuing Legal Education 
Program, the Illinois Bar Continuing 
Legal Education Program, and Anti­
och College's Women and the Law 
series. She has published articles on 
various aspects of court management 
and court administration . • 



4 $ 
THE THIRD BRANCH 
STERRETT, from page I 

audit a taxpayer's return, make a 
determination that addi t ional tax was 
due, and then proceed to co ll ect. Unti l 
1924, the taxpayer had no right to 
have his or her tax liabil ity judicia ll y 
deter mined prior to the time he or 
she paid the tax. The on ly remedy 
was to pay the tax and then sue for 

Chief Judge Sterrett 

refund in eit her a U.S . district court 
or th e U.S. Court of Clai ms. The se lf­
assessme n t system was sort of a 
novel experi ment, and it was recog­
ni zed th a t to be effec t ive, it co uld no t 
appear to be arbi t rary an d capricious. 
So it quick ly became obvious that t he 
taxpayer ought to have an opport un ­
ity to litigate his or her li abi lity first, 
and t hat led to the bir th of the Board 
of Tax Appea ls in 1924 . Th e members 
we re pres ide nt ia ll y appoin ted fo r a 
ter m of years. T hey were cons idered 
to be exper ts in the fie ld, and their 
exc l usive jurisdiction was 
statutory-namely, to in terpret t he 
Internal Reven ue Code . 

The Tax Section of the America n 
Bar Association, t he T reas u ry, and 
th e congressmen and se nators were 
so pleased by the performance of th e 
Board of Tax Appea ls that in 1926 
th ey altered its status so tha t appea ls 
cou ld no lo nger be take n to th e dis­
tr ic t co urts fro m the Board of Tax 
A ppea ls. Th e Board of Tax Appea ls' 
decis ion was made a fin al one at the 
tr ia l leve l. Since 1926 the bas ic ro le of 

th e Board of T ax Ap pea ls- soon to 
become the T ax Cour t of th e United 
States, and now the United S ta tes 
Tax Court-has neve r changed . It 
has never had respo nsib ility fo r 
inves tigative work; it has never had 
th e respon sib il ity for g iving advisory 
opin io n s. It does no t reg ula te . For 
over 60 years now, it has take n fac ts 
and app lied the Interna l Reve nue 
Code and other pe rti ne nt a uth ori ty 
to th ose facts. It has fo r over 60 years 
perfo r med a pu rely jud ic ial fun cti on . 

ters on procedural ma tte rs, tha t is, on 
who sho uld re prese n t the gove rn ­
men t in th e T ax Co urt. If we beco me 
an Ar t icle Ill co ur t, does th at mea n 
th e Depa rtment of Ju s ti ce o r the U.S . 
Atto rn ey sho uld ass um e the respo n ­
s i bi l i t y f o r r e pr ese ntin g th e 
gove rnm e nt ? 

As I und ers ta nd it , t he Treas ury 
Depart me nt thinks tha t th ere's too 
close a re la tion ship be twee n lit iga­
ti o n in th e T ax C o u r t a nd tax po licy 
to le t it get out o f its ha nd s. Treas u ry 

"We historically have had a very effective stipulation pro­
cess which I think may be the envy of some other courts." 

A nd th a t's no t a fac t tha t is know n by 
all. Now it 's t r ue tha t its tec hni ca l 
s ta tu s has cha nged over the yea rs. 
Wh en it was fo und ed in 1924, a nd 
continu ing into 1926, it was an inde­
pendent age ncy in the exec ut ive 
branc h of th e gove rnm e nt . In 1942, 
Cong ress cha nged th e name of th e 
Board of Tax Appea ls to th e T ax 
Court of the United Sta tes and gave 
eac h of the indiv idu als, w ho used to 
be ca lled "me mber," th e t itl e of judge. 
None theless, it was s till a n inde pe n­
de nt age ncy in t he exec ut ive bra nch 
of governmen t. 

Was there a subsequent change in 
the court's status? 

Yes, in 1969 the co urt was give n 
Ar ticle I sta tu s and th e powe r to pu n­
is h for contemp t, a long w ith ce rtain 
o th er trappings th at o ne associa tes 
wi th a cou r t , s uch as th e power to 
e n force subpoe nas. Th roug ho ut th is 
hi s tory there were con s ta nt effor ts 
by some people to make th e cou r t an 
Ar t icle Ill cour t. Actuall y, a bill 
passed th e House a t one time to make 
it an Article III cou r t. This was eve n 
an iss ue back in th e ea rl y 1920s w he n 
Sec re tary o f th e Treas ury Mell o n 
ca me u p w ith the idea for a Boa rd of 
T ax Appea ls. In the ea rl y s tages 
no bod y knew exac tl y how we ll the 
Boa rd of T ax A ppea ls was goi ng to 
perfor m-after a ll we'd o nl y had a n 
inco me tax fo r less th a n te n years. 
Ma ny pro posa ls have co me up s ince 
th e n to give th e co urt Article III s ta­
tu s. T he argu me nt so meti mes ce n-

o ug ht to be able to de te rm ine w ha t 
policy sho uld be e nac ted a nd w h a t 
po li cy th e IRS o ught to press in court , 
so th e a rg ume nt goes. Th e Chi e f 
Counse l o f th e IRS is the hig hes t 
ra nking governme nt a tto rn ey w ho 
a pp ea rs in th e T ax Cou r t, a nd he also 
ho ld s th e titl e o f an Ass ista nt G e ne ral 
Co un se l of th e Treas ury. The G e n­
e ral C o un se l himse lf does no t invo lve 
him self in th e litiga ti o n de ta il s of th e 
C h ie f C o un se l's Office. Th e re also 
m ig ht be a proble m o f w ha t co mmit ­
tee on th e Hill wo uld have juri sdic­
t ion if th e co urt beca me a n Article Ill 
co u r t. It currentl y co mes und e r th e 
juri sdic ti on o f th e Se na te Fin ance a nd 
H o use Ways and M ea ns Co mm ittees. 

Can you describe the way the Uni­
ted States Tax Court functions 
today? 

If the IRS a udit s a tax re turn 
in vo lving incom e, es ta te, g ift, a nd 
cer tai n excise taxes, a nd aft e r hav ing 
a ud ited th a t re turn a nd hav ing di s­
c ussed th e iss ue w ith th e tax paye r, 
no ag ree me nt ca n be reached on th e 
a mount o f taxes due, the IRS will 
se nd a so-ca ll ed s ta tutory no tice o f 
def iciency to th e ta xpaye r . Th e ta x­
paye r the n may elec t to pay th a t defi ­
cie ncy a nd sue fo r refund in the U.S. 
Di s tri ct Co urt o r the U.S. Claim s 
Co u rt , o r he o r sh e may choose to 
see k a judicial de term ina tio n tha t he 
o r she does n't ow e th a t a mo unt of 
mo n ey by filing a pe titio n in the T ax 
Cou rt w ithin 90 da ys fro m the da te of 
th e no ti ce. Th a t imm ed ia tely s to ps 
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the government from assessing the 
tax . The government cannot collect 
until we have made a decision­
barring the so-called jeopardy assess­
ment situation, where the taxpayer 
might be fleeing the country or some­
thing like that. The government files 
an answer and the case is then at 
issue . 

How are cases assigned to the 
judges? 

Under the Internal Revenue Code 
the taxpayer is entit led to have a case 
heard as close to his or her place of 
residence as is reasonably possible. 
The Tax Court sits in some 80 cities 
throughout the country, and the tax­
payer will normally choose the city 
that is closest to his or her home . 
Except in extraordinary circumstan­
ces, such as the location of witnesses, 
that is where the case wi ll be tried. 
Now, the clerk's office keeps track of 
the request for place of trial in partic­
ular cities throughout the country. 
When the number of cases in the city 
justifies it, we will schedule a 
calendar in that city. In large cities 
such as New York and Los Angeles, 
that means we will hold court almost 
once a month. 

attorney. 
How often do you hear cases en bane? 

We virtually never hear cases en 
bane. In disciplinary matters involv­
ing attorneys three judges sit if the 
issue may result in sanctions. 

Can you tell us more about the 
procedure in the Tax Court? 

Another raison d ' etre for the Tax 
Court is that the decisions be uni ­
form throughout the country-so 
that th e taxpayer in Florida ge ts the 
same answer as the taxpayer in Cali­
fornia. The idea was that there ought 
to be a body of uniform judicial inter­
pretation of the Internal Revenue 
Code. 

The way our procedure works is 
that the Tax Court judge receives the 
evidence, either at a trial or via a full 
stipulation of facts, and then requires 
that the parties file briefs. The judge 
will examine the evidence, review the 
briefs, research the question of law 
presented , and then prepare an opin­
ion which will contain findings of fact 
and a discussion of the applicable law, 
concluding with hi s or her decision. 
Incidentally, at the trial itself we are 
bound to follow the Federal Rules of 
Evidence of the United States District 

"Settlements-God bless 'em! If we didn't have settle­
ments we would just be down the tube." 

Once the cities are chosen for a Court for the District of Columbia 
particular term - fall , winter, or 
spring-the chief judge sends that list 
around to his colleagues. Each judge 
is told to expect four or five weeks of 
trial in each of three terms . The judge 
will make his or her selections and 
forward them to the ch ief judge, who 
will make the final decision on who 
goes where. Once a judge is assigned 
to a particular ca lendar in a city, the 
chief judge will assign to him or her 
all the cases scheduled for trial on 
that calendar, a nd the cases then 
become that judge's responsibility. 
Fortunately, most cases are settled, 
but where the case is tried, the 
government will be represented by 
the Chief Counsel 's Office of the 
Internal Revenue Service, and the 
taxpayer normally will have an 

sitting without a jury. 
To ensure uniformity , the judge 

sends the proposed opinion to the 
chief judge for review. Somebody has 
to read all the opinions to make sure 
that the 19 of us are consistent. The 
chief judge reviews the case, and if he 
finds that it's inconsistent wi~h a 
decision of ours, say, 10 years ago, he 
talks to the judge, and the judge says, 
" I think th a t decision 10 years ago 
was wrong." The chief judge says, 
" That's your prerogative-1'11 send it 
to conference." And then maybe the 
judge's colleagues will agree with him 
or her, and we reverse ourselves. But 
we go to conference, and that 's when 
collegiality becomes so important and 
when you really get into the true 
appellate procedure, because the 
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a uth or of the opinion comes in to 
defend his or he r opini o n in front of 
his or her co ll eagues. Now, just as in 
the case of an appellate court, th e fel­
low judges around the table will 
accept, almost without excep tion , the 
tri a l judge's findings of fact. Th e trial 
judge heard th e evide nce, saw the 
witnesses, and observed their demean­
or; but other judges may then say 
that they think the trial judge did not 
apply the law correctly. It 's debated, 
and the judges vote on the proposed 
opinion a nd ca n write conc urring or 
dissenting opinions. It 's called a 
court-reviewed Cuse. We think it 
important to send certain cases to 
conference bee a use it is our respon si­
bility to be a na tional court, judicially 
establishing national standards for 
interpretation of ta x law. We handle 
about 80 to 85 pe rce nt of the tax trial 
work. 

Chief Judge Sterrett 

Particularly important cases must 
go to conference and be considered by 
the whole court, because there are 19 
judges on this court and every one of 
them is a tax professional. They con­
sider the matter and th e opinion goes 
out with the imprimatur of the full 
court. There are other reaso ns that 
casesgotoconference. !cited theone 
where one of our colleagues wants to 
overrule a prior case. Another 
instance would be where on a give n 
issue a U.S. circuit court of appeals 

See STERRETT, page 6 
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had reversed us. The next time that 
same issue comes up in this court, the 
chief judge must send it to conference 
to decide whether we will follow that 
reversal. We will always follow that 
reversal i11 tlwt circuit because there is 
no need to make the losi ng party take 
a needless appeal. However, as a 
llnfioiinl court, and while certainly 
respectfu l of any circuit court's opin­
ion, we do not fee l required to follow 
what one circuit says when deciding a 
case in another circuit. However, if 
on reconsideration of the issue we 
find the reasoning of the circu it court 
compelling, we are not too proud to 
reverse ourselves. 

Does this fact lead attorneys to 
practice forum shopping? 

Well, of course, the judge would be 
the last to ever know for a fact, 
because no lawyer is goi ng to ca ll up 
a nd say, " I am not going to your 
courtl" I am sure it exists, but I doub t 
th at it exists a great deal. For o ne 
thing, the price that you have to pay 
to go to the district court and the 
Claims Court is to pay the tax. And 
you may not have th e money or want 
to pay the tax. But, on th e o th er hand, 
if you can afford it and the precedents 
in the Claims Court, d istrict co urt , or 
circuit court are better for your client 
th an ours ... then go. I think we 
would understand why you would do 
that. 

What are the diffferences between 
regular members of the Tax Court 
and the special trial judges? 

We have on the court both "reg u­
lar" judges and special trial judges. 
The regu lar judges are presidentially 
appointed, subject to approval by the 
Senate Finance Committee, and then 
co nfirmation by th e full Senate . We 
receive the same salary as U.S. dis­
trict court judges, and we eq uate our­
se lves with U.S. district court judges 
in most ways. As for the special trial 
judges, they are se lected by the Tax 
Court. They used to be ca ll ed com­
missioners. They were equated at 
one time with the commissioners of 
the Court of Claims before the stat us 
of that court was changed . 

Can you expand on the function of 
the special trial judges? 

The advantage in having special 
tria l judges, and in our being ab le to 
pick them, is that we can form a pool 
of adjudicators, a ll with a tax back­
gro und , but with various specia lti es. 
It permits the chi ef judge, in assig n­
ing cases, to tai lor the special tri al 
judges' particular expe rti se to the 
particu lar issue at hand. They do 
a lmost a ll of the sma ll tax case work, 
but also are assig ned to hear many 
big, long trials involving complex fac­
tual patterns. They are invaluable 
and make a subs tant ia l contributi on 
to th e court's work. There are 17 spe­
cial trial judges, 19 regular judges, 
a nd 8 senior judges. 

It may become necessary, but at th e 
moment we are not using the specia l 
tria l judges as magistrates are used in 
th e district courts, that is, to work on 
the case at an ear ly stage and process 
it and ge t it ready for a regular judge . 
We do not do that at the moment, to 
any large extent, because so man y of 
our cases wou ldn 't le nd themselves 
to that sort of procedure . 

Please explain the procedure for 
hearing small tax cases in your court. 

There was a real need in thi s cour t 
for an informal proceeding for th e 
sma ll taxpayer, because the court has 
a dual function to perform. It has th e 
function of deciding the most co mpli ­
cated questions of tax law for the edi­
ficat ion of the tax bar and the 
governme nt-cases involving mil ­
li ons of people or dollars. But it also 
has the responsibility to the s mall 
taxpayer who does not have a great 
deal of money at issue and w ho can­
not afford to hire a n a ttorney. Con­
gress in its wisdom set up in 1969 a 
small tax case procedure w he re th e 
taxpayer may, if th e deficie ncy deter­
min ed is under $10,000, elec t the 
sma ll tax case procedure-wha t we 
ca ll "S cases." 

What does that mean? 
It m ea ns tha t th e taxpayer ge ts a 

qu ick trial. In th e large citi es, from 
the time you file yo ur sma ll tax case 
pe tition you'll be in tri a l in six 
months, and you will ge t a decision a 
few months the reafter . In re turn for 

a ll t h is, there is no appea l by ei th er 
party from th e decision in a small tax 
case procedure. The 5 case is an infor­
mal tri a l. It 's less cos tl y; there's less 

See STERRETT, page 7 

P ERSONNEL 
Nominations 
J. D a niel Mahoney, U.S . Circuit 

Judge, 2nd Cir., Feb. 7 
Con . G. Cholakis, U.S. District Judge, 

N .D .N .Y., Feb . 7 
Barbara K. Hackett, U .S . Distric t 

Judge, E.D. Mich. , Feb. 11 
Stephen F. Williams, U .S . Circuit 

Judge, D .C. Cir ., Feb. 19 
Da niel A. Manion, U.S. Circuit Judge, 

7th Cir., Feb . 24 
Kenneth L. Ryskamp, U.S. District 

Judge, S.D. Fla., Mar. 12 

Confirmations 
Danny J. Boggs, U.S. Circuit Judge, 

6th C ir., Mar. 3 
Frank J. Magill , U.S. Circuit Judge, 

8th Cir., Mar. 3 
Miriam G . Cedarbaum, U.S . District 

Judge, S .D.N.Y., Mar. 3 
David R. Ha n sen, U.S. District Judge, 

N.D. Iowa , Mar. 3 
Ronald R. Lagueux, U .S . District 

Judge, D.R.J., Mar. 3 
Thomas J. McAvoy, U .S . District 

Judge, N .D.N.Y., Mar. 3 
Lawrence P. Za tkoff, U .S. District 

Judge, E.D . Mich ., Mar. 3 
Con. G. Cholakis, U.S. Dis trict Judge, 

N.D.N.Y. , Mar. 14 
Ray mond J. Dear ie, U .S. Di s trict 

Judge, E.D.N .Y., Mar . 14 

Elevation 
C. Arlen Beam, Chief Judge, D . Neb. , 

Jan 7 

Deaths 
Jean S. Breitens tein , U .S . C ircuit 

Judge, lOth Cir. , Jan . 30 
Edmund Port, U.S. District Judge, 

N .D .N.Y., Mar . 2 
Latha m Cas tle, U.S . Circuit Judge, 

7 th Cir ., Mar. 10 
Henry J. Friend ly, U.S. Circuit Judge, 

2nd Cir ., Mar . 11 
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application of rules of evidence where 
you represent yourself- and most 
small taxpayers do . It means the 
judge will involve himself or herself 
in the trial and ask questions to make 
sure all the facts that will help the 
taxpayer are brought out. It evens 
the scales between the taxpayer and 
the Chief Counsel's attorney. This is 
a very, very important part of our 
task in terms of making the self­
assessment system work, because 
this is the level where most taxpayers 
are . It 's their perception of the sys­
tem that will determine the ultimate 
success of the system . We concen­
trate on trying to make the proceed­
ing fair in reality as well as in 
appearance. The special trial judges 
handle almost all the S cases . 

Can a nonlawyer represent a tax­
payer in the Tax Court? 

Yes . We have a proceeding where­
by nonlawyers can take an exam and 
if they pass that exam they can 
represent taxpayers. The exam is 
intended to test the applicant's 
knowledge of court procedures as 
well as of substantive tax law. The 
court is on record as opposing a pro­
posal in Congress that enrolled 
agents and CPAs be automatically 
allowed to practice in the Tax Court . 
That would amount to something 
like over 200,000 additional people 
entitled to practice before the court. 
We strongly oppose it. In the first 
place, enrolled agents are people that 
the IRS has certified as being quali­
fied to represent a taxpayer in the 
administrative proceeding . Now it 
doesn't seem right to us that we 
should have to take, as an individual 
authorized to represent a taxpayer, 
somebody that one side has said 
knows the law. That means the IRS 
could pick who's going to represent a 
taxpayer, not only before it, but 
before the court, and we don ' t think 
that's right. Further, if accountants 
were allowed to represent taxpayers 
in the small tax case procedure it 
would cause the judge instinctively to 
feel he or she should involve himself 

or herself less in the proceeding . In 
other words, " He's got his represen­
tative. I should be more impartial in 
terms of questions I ask." The judge 
won't feel the obligation to involve 
himself or herself, to make sure the 
taxpayer is well represented . We do 
let the return preparer sit at the table 
and advise the taxpayer, and he or she 
could be a witness, so it's not as if the 
taxpayer is naked, so to speak . The 
program has been working well. We 
can cite law review articles by Profes­
sor Whitford and others which have 
said, " This is one small-claims court 
that works, and if it ain 't broke, don't 
fix it." As an Article I court-a pecu­
liar creature of Congress-we think 
if Congress is going to hold us ac­
countable then they ought to give us 
the authority and responsibility to 
say who's going to represent taxpay­
ers in our court. 

BULLETIN OF mE m 
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Can you generalize on the filings 
that come to your court? How many 
involve individuals and how many 
involve business? 

It's about 90 percent personal, 10 
percent business. Recently, I found 
out something interesting. As of June 
20, 1924, there were 1 ,507 civil tax 
cases pending in the U.S. district 
courts . In 1985, in U.S. district 
courts, there were 2,935 cases. In 
short, it's doubled in the U.S. district 
courts, but the Tax Court has gone 
from zero to about 73,000 cases, so I 
am sure the district courts are grate­
ful for our existence. 

A large part of our docket for a 
while was the so-called tax protester . 
The "tax protesters," as we use the 
phrase, are those who say, "The 
income tax law is unconstitutional. " 

See STERRETT, page 8 

New Edition of Court Automation Plan 
The 1985 update of the Five-Y ear 

Plan for Aulomalion ir1 !he United Stales 
Courts emphasizes the Center's plans 
for completion of major systems 
under development and their 
transfer to the Administrative 
Office. The plan describes the Cen­
ter's integrated case management 
system approach to electronic dock­
eting systems and provides a general 
description of the new appellate 
information management system 
(New AIMS), the bankruptcy auto­
mation system (BANCAP), the full­
docketing civil case management 
system (CIVIL), and the probation 
information management system 
(PIMS). 

The report also summarizes the 
status of the various automated proj­
ects for which the Administrative 
Office is responsible. These range 
from developing, installing, and sup­
porting a variety of software projects 
to procuring and installing decentral­
ized computer systems for use by the 
courts, to defining future office au ta­
rnation requirements for chambers 
and support offices, to obtaining tele-

phone and telecommunications net­
works required by the courts. The 
report outlines projected expansion 
plans through fiscal year 1990. 

As described in the plan, during the 
past year, the Center established sev­
eral training programs required to 
meet court needs for assistance and 
instruction in automation prepared­
ness and systems management for 
this generation of major automated 
systems. In addition to the intensive 
training program developed for 
court-selected system administra­
tors, an analogous management-level 
course was created to address the 
particular needs of senior court 
managers. 

The Administrative Office pro­
vides training in the use of opera­
tional computer applications . 
Current policies relating to word­
processing training and personal­
computer training are also spelled out 
in the plan. 

Looking beyond the completion of 
current major development efforts, 
the plan makes several projections 
about future automated support. • 
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" I am a natural being.""! am not sub­
ject to taxation." " It viola tes the 
Northwest Ordinance." That one 
se nt us a ll to th e hi story books. 
What's the Northwes t Ordinance got 

P o si t ions Available 

Clerk, U.S. Court of Appeals for 
t he Eleven th Circuit, Atlan ta, 
Georgia. Salary to $61,296. Ten 
years' administrative experience 
required (law practice may be su b­
sti tut ed for expe ri ence; coll ege edu­
catio n and degrees in public , 
business, or judicial administration 
and in law may be part ia ll y substi ­
tuted). Send resume by Apr . 23 to 
Norman E. Zoller, Circuit Execu­
tive, U.S . Court of Appeals for the 
Eleventh Circuit, 50 Spring Street, 
S.W., Roo m 416, Atlanta, GA 
30303, 404/331-5724 or FTS/242-
5724. 

Chief Probation Officer, U.S. 
District Court for the District of 
Columbia, Washington, D.C. Com­
mencing Aug. 11 . Salary to 
$61,296. Req uiremen ts include 
four years of ex perie nce in a help­
ing profession, with one year of 
ex perience as a supervisor; an 
advanced degree in an appropria te 
socia l scie nce is preferred. Send 
resume by May 15 to LeeA nn 
Flynn, Administrative Assistant to 
the Chief Judge, U.S. District 
Court, 3rd a nd Constitution 
Avenue, N.W ., Washington, DC 
20001. 

Clerk, U.S. Dist ric t Court for 
the Northern District of Alabama. 
Salary to $68,700. Ten years' admin­
istrative experience required (law 
practice ma y be substituted for 
experience; co llege ed uca tion and 
degrees in public, bu siness, or judi­
cial administration and in law may 
be partially substitut ed .) Send 
res ume by Apr . 30 to Hon. Sam C. 
Pointe r, Jr. , Chief Judge , U.S. Dis­
trict Court, Fede ral Courthouse, 
Birmin gham, Alabama 35203. 

EQUAL OPPORTUNITY EMPLOYERS 

to do with inco me tax law? Or they 
say, " We're off the gold s tandard. " All 
these things are clearly frivolous . In 
those cases, Congress has authorized 
us to impo se a penalty up to $5 ,000, 
a nd we have been doing it. Those 
cases are dropping off. 

The other big area of our 
caseload - about 30 perce nt - is the 
so-ca lled tax shelter case. These cases 
have been a management problem, 
because a shelter mig ht invo lve 
investors spread throughout the 
country . Cong ress has given us some 
additional tools to mana ge those, and 
while we see some further increase, 
we think we see the light at the end of 
th e tunn el. In short, we are con­
cerned, but we think tha t we are 
going to be ab le to ma na ge it. 

How about settleme nt s? 
Settlements - God bless 'e m! If we 

didn ' t have settlements we would 
just be down the tube . 

Is it a p re tty high ra te? 
Oh , 80 or 85 percent . 
T h a t 's hig h. How do you encour­

age it , o r do you? 
We send o ut letters reminding par­

ti es that under our rules they are 
required to ge t together and stipulate 
facts . We historically have had a very 
effective s tipulation process, which I 
think may be the envy of some other 
courts. We require th e parties to get 
together and stipulate to documents , 
although they can always reserve the 
objection of relevancy . By requiring 
the parties to get toge ther for the 
s tipulation process, you 're much 
more likely to get se tt lements, 
because you force the parties to talk 
to each other, go back and forth, and 
you force them to look in a mirror and 
analyze, with at leas t so me degree of 
dispassion, the real m e rits of their 
case . 

A number of our judges send out a 
s tanding pretrial order which directs 
the parties to ge t together and directs 
them to report to th e court before 
trial. 

Can you explain how the AT & T 
case got in the Tax Court? 

I'll use it as an example of an expe­
dited case. A taxpayer has a preroga-

tive of filin g a motion for ass ig nment 
of a judge. The taxpayer also can file a 
motion for expedited trea tment. 

The AT & T case is about a distribu­
tion of 39 cents per share of Pacific 
T e lesis stock- whether that amount 
is taxable as a dividend. It a ffects the 
three million AT & T shareholders. So 
both AT&T and the Internal 
Reve nue Se rvice want a judicia l 
determination with res pec t to the 
taxable status of the divid e nd as soon 
as possible . It was agreed that the 
parties would fil e a jo int motion 
requestin g that the case be assigned 
to a judge who would g ive it expe­
dited treatment . 

As I said, the main bulk of cases are 
assigned to a judge by reason of his or 
her being assigned to a calendar. Out­
side that, in order to g ive special 
treatment to particularly significant 
questions of law, we encourage the 
tax payers and the government to file 
a joint motion bringing to our atten­
tion the fact that the case is of unusu­
a l significance. It mig h t involve, say, 
the meal money of s tate troopers, 
which could aggregate $10 million 
throughout the country, and thou ­
sa nds of state troopers waiting to 
find out whether their lunch money 
is taxab le . The court ought to give 
them a quick answer because if they 
are wrong, interest is acc umulating 
on the taxes. So the parties fi le t h is 
motion. I, as chief judge, wi ll assign 
the case to a judge who promises me 
he or she will put this case at the top 
of the pile . We want to get a n answer 
we ll wit h in a year; no more than a 
year from the time the motion is f il ed , 
if the parties have proceeded 
prompt! y to tria I or to submit the case 
on stipu lated facts . 

By judicial standards that is a q u ick 
response to a comp lica ted legal 
question . 

Generally our goal is to have a deci­
sion a year from the time the case is 
fully s ubmitted - which means after 
br iefi ng. Now in th ese expedited 
cases, I'm ta lking abo u t we ll w ith in a 
year after the m otion was fi led . So 

See STERRETT, page 9 
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there is a substantial difference. 
Generally speaking, we are in good 
shape in terms of being current, but 
you are never as good as you want to 
be. 

How long has your court experi­
mented with the issuance of sum­
mary bench decisions? 

Congress, as a part of its effort to 
help us handle our backlog, gave us 
the authority to render bench opin­
ions. Prior to that, as a court of 
record, we were required to make 
written findings of fact and write 
opinions . Congress in 1982 autho­
rized us to enter bench opinions. 

Some cases lend themselves to a 
bench opinion, cases where issues are 
simple and factua l, and maybe depend 
upon the credibility of witnesses, or 
valuation cases-how much a paint­
ing is worth, for example. You have 
to listen to the experts and work it 
out toward X dollars . Some of the 
protester cases and the cases involv­
ing an alleged church we can dispose 
of by bench opinions . It saves a great 

Mandatory Jurisdiction 
Changes Proposed 

Representative Robert W. Kas­
tenmeier (0-Wis .), chairman of the 
Subcommittee on Courts, Civil Lib­
erties, and the Administration of 
Justice, recently introduced legisla­
tion (H.R. 4149) that would sub­
stantially eliminate the mandatory 
jurisdiction of the Supreme Court 
of the United States. 

In introducing the measure on 
Feb. 6, the Congressman noted that 
the legislation had passed the 
House during the 97th and 98th 
Congresses and enjoys strong sup­
port from the judicial and executive 
branches of government . Quoting 
from a letter of June 17,1982, writ­
ten to him by all nine of the Justices 
of the Supreme Court, he pointed 
out that they expressed their "com­
plete support for the proposals." 

The bill is favored by the Reagan 
ad ministration, the Judicial Confer­
ence of the United States, and the 
ABA as well as all of the Justices . 

deal of time . In fisca l year 1985, we 
had 340 bench opinions. It takes a 
little time for the judge, frankly, to 
feel comfortable making findings of 
fact and conclusions of law on the 
record extemporaneously. My col­
leagues are getting used to it, and its 
use will be increased. It 's a very va lu­
able tool, and we are gratefu l to Con­
gress . We are constantly trying to 
figure out ways to move the 73,000 
cases. 

One of the ongoing discussions in 
the legal profession involves a very 
controversial subject: specialized 
courts. 

I don ' t feel qualified to say whether 
or not there ought to be other specia l­
ized courts. I'd like to make a point 
w hich I don ' t think is sufficient ly 
understood . W hile we are labeled a 
specialized cour t, federal tax conse­
quences attach to property rights 
determined under local law, common 
law, the rules of the state statutes. 
Taxes are so pervasive and attach to 
so many different sorts of transac­
tions that we are constantly deciding 
matters of state law and matters of 
common law. We have to go back and 
find out what the word "charitable" 
meant in the old English common law 
to interpret section 501(c)(3). People 
do not fully realize that whi le the bot­
tom line is interpretation of the Tax 
Code, to ge t to that bottom line we 
have to be broadly based . We have to 
interpret contracts, divorce settle­
ments , maintenance, child support 
payments, mineral rights, inheri­
tance laws, and all that. All that is a 
matter of state law, and we have to 
get into those questions . 

Generally how do you feel about 
our tax system in this country? 

Our tax system needs improve­
ment, I don't think there is any ques­
tion about that . I think there is a lot of 
dissatisfaction out there. I think 
there is a perception among some 
that the system isn 't fair, and when 
you are relying on a voluntary self­
assessment system, the perception of 
it is very, very important. My col­
leagues and I believe that it's very 
important that we make sure that 
everybody who appears in court sees 
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that he or she is getting his or her fair 
day in cour t. This is true particularly 
with respect to small taypayers, 
because it may well be the only 
a ppearance in court- other than a 
traffic co urt - that h e or she will ever 
make. How the taxpayer is treated 
may very well shape his or her entire 
attitude toward the judicial system 
and, indeed, toward the govern ment 
itself. 

Our system must be fairly good, 
because we've had several countries 
come to us and try to examine our ta x 
court system. We've go t people from 
Thailand co ming over in the near 
future. They are going to send a cou­
ple of judges here to see how our 
system works. Th e Canadians have 
already been to visit us. There have 
been others. • 

Product-Liability Cases in 
Federal Courts Increase 

"In the decade between 1974 and 1984, 
the number of product-liability suits in 
federal courts expanded 680 percent." 
Time Magazine, Mar. 24, 1986. 

C ALENDAR 
Apr. 2-4 Workshop for Judges of 

the Fourth Circuit 
Apr. 9-11 Seminar for Bankruptcy 

Judges 
Apr. 9-11 Regional Sem ina r for 

Federal Public and Commun­
ity Defenders 

Apr. 13-16 Seminar for Newly 
Appointed Federal Appellate 
Judges 

Apr. 21-22 Judicial Conference 
Advisory Committee on Civil 
Rules 

Apr . 21-23 Sentencing Institute for 
the Ninth Circuit 

Apr. 23 Judicial Conference of the 
Federal Circuit 

Apr. 29-May 2 Video Orientation 
Seminar for Newly Ap­
pointed Magistrates 

Apr. 30-May 2 Seminar for Bank­
ruptcy Judges 

Apr. 30-May 2 Juror Utilization and 
Management Workshop 
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ident's quadrennial salary recom­
mendations . Those procedures have 
now been m odified , however, in 
response to the Supreme Court's 
invalidation of the one-house veto in 
INS v. Chndhn. 

The Commission on Executive, 
Legislative, and judicial Salaries will 
continue to study and recommend to 
the President periodic revisions of 
the federal sa lary s tructure. The 
Commission made no proposals for 
specif ic sa lary adjustment to the 
President in con nection with its 
review of salaries conducted in fiscal 
year 1985. However, the law autho­
rizes a one-time Commission review 
in fiscal year 1987, after which the 
quadrennial cycle will resume in fiscal 
year 1989. The 1987 Commission will 
take office on Oct. 1, 1986, with a 
deadline of Dec. 15 to repor t its find­
ings to the President, who would 
then transmit any recommendations 
for revised salary levels to Congress 
in January 1987. There has been no 
change in procedures governing 
annual cos t-of- li vi ng increases . • 

Postage and 
fees paid 

United States 
Courts 
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Kenneth C. Crawford Retires from FJC 

Kenneth C. Crawford 

The director of the Center's Divi-

sian of Continuing Education and 
Training since 1971, Kenneth C. 
Crawford, retired as of May 2, 1986. 

"Everyone familiar with the Cen­
ter and its work appreciates Ken's 
key role in making the Center what 
it is today," said A. Leo Levin, direc­
tor of the Center, in announcing Mr. 
Crawford's retirement. "The federal 
judicial system owes him an im­
mense debt of gratitude." 

Mr. Crawfor~, while serving as di­
rector of the Division of Continuing 
Education and Training, was instru­
mental in developing the Center's 
basic training programs as well as a 
number of innovations, such as the 

See CRAWFORD, page 8 

State Chief Justice Discusses Proposed 
Federalization of Tort Law, Other Issues 

Chief justice Edward F. Hennessey is 
a native Bostonian, and his roots are 
deep in the state of Massachusetts. Both 
his law and prelaw degrees are from 

Chief Justice Hennessey 

Northeastern University , and he en­
Raged in the private practice of law in 
Boston for 16 years. Service in the 
United States Army interrupted the. 
judge's career for four years; he was sep­
arated from the service in 1945 with the 

rank of captain and a Bronze Star. 
The judge's judicial career started in 

1966 on the Massachusetts Superior 
Court and includes elevation to the Su­
preme Judicial Court of Massachusetts 
five years later. Governor Michael 
Dukakis named him chief justice of the 
state's highest court in 1976, the posi­
tion he currently holds. 

Lecturer, writer, contributor to many 
activities of bar associations and public 
service organizations, Chief justice 
Hennessey is this year chairman of the 
prestigious Conference of Chief justices. 
The conference embraces a membership of 
50 judges who hold the highest judicial 
rank in their respective states. 

In the following interview Chief jus­
tice Hennessey speaks out on many 
topics of interest to both state and federal 
judges, and he candidly evaluates many 
developments in judicial administration 
as well as the work of the Conference of 
Chief justices and how this organization 
has a direct impact on the courts of this 
country. 

See HENNESSEY, page 4 

Judge Jose A. Cabranes 
Elected to FJC Board 

At the March 1986 meeting of the 
Judicial Conference of the United 
States, Judge Jose A. Cabranes (D. 
Conn.) was elected to a four-year 
term on the Board of the Federal Ju­
dicial Center. He replaces Judge 
Warren K. Urbom (D. Neb.), whose 
term expired. By statute, FJC Board 
membership is limited to one term. 

Judge Jose A. Cabranes 
Judge Cabranes began service as a 

district judge in December 1979. At 
the time of his appointment, he was 
serving as general counsel and direc­
tor of government relations of Yale 
University, a position to which he 
had been appointed in 1975 . He 
practiced in a New York City law 
firm (1967-71); was an associate pro­
fessor of law at Rutgers University 
Law School (1971-73); and served as 
special counsel to the governor of 
Puerto Rico and administrator in the 
Office of the Commonwealth of 
Puerto Rico, Washington, D.C. 
(1973--75). 

Judge Cabranes is a graduate of 
Columbia College (A.B.), Yale Law 
School (J.D.), and Cambridge Uni­
versity (M. Litt. in International 
Law). 

Judge Cabranes has served as 
public member of the United States 

See CABRANES, page 9 
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Judicial Conference Weighs Budget Cuts of civil jury trials are possibilitie s 
during the last quarter of the fiscal 
year. The Balanced Budget and Emer­

gency Deficit Reduction Act of 1985 
("Gramm-Rudman-Hollings") re­
qu ires that , commencing Mar. 1, 
1986, sequestrations of 4.3 percent 
be made in each appropriation cate­
gory in the fiscal year 1986 budget, a 
total sequestration of just over 
$40,000,000 in the budget of the fed­
eral judiciary. 

Chief Judge Charles Clark, chair­
man of the Judicial Conference Com­
mittee on the Budget, reported that 
in response to Gramm-Rudman­
Hollings the Chief Justice had di­
rected the budget committee to 
make recommendations for selective 
reductions in expenditures in lieu of 
across-the-board sequestrations . The 
committee made a series of specific 
proposa ls to the executive commit­
tee of the conference, including a 
recommendation that legislation be 
sought to enable the judiciary to 
transfer funds between appropria­
tions accounts . Since across-the­
board cuts would have a profound 
disparate effect on personnel needed 
to support the administration of jus­
tice in the various courts , congres­
sional approval was sought to trans­
fer funds from "Salaries of Judges" 
and "Expenses of Operation and 
Main tenance of the Courts" to 
"Salaries of Supporting Personnel." 
The executive committee adopted a 
schedule of reductions, which was 
reaffirmed by the Judicial Confer-
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ence. Chief Judge Clark emphasized 
that accomplishment of the fiscal 
goals set forth in the schedule of re­
ductions cannot be accomplished 
without a sincere spirit of coopera­
tion on the part of every judicial 
branch employee in the effort to re­
duce expenses . Exceptions to the 
schedule for individual courts must 
be approved by a special committee 
appointed by the Chief Justice. 

Assuming that Congress confers 
authority to transfer funds between 
appropriation accounts, these cuts, 
together with other savings, will en­
able the federal judiciary to meet the 
sequestered amount of just over 
$40,000,000 required for fiscal year 
1986, exclusive of the budgets of the 
Supreme Court, FJC, Court of Ap­
peals for the Federal Circuit, and 
Court of International Trade, whose 
separate budgets have also been re­
duced by the operation of Gramm­
Rudman-Hollings . 

Should the supplemental appro­
priation requests be denied by the 
Congress or authority to transfer 
funds between appropriation ac­
counts not be conferred quickly, 
both furloughs of judicial branch 
employees without pay and deferral 

Included in the schedule of reduc­
tions re luctantly accepted by the 
conference was a cut of $1,360,000 in 
the judiciary's appropriation cate­
gory of "Court Security," relating to 
building or perimeter security and 
equipment. The reduction would be 
realized by deferring the allocation 
of 60 additional court security offi­
cers authorized for fiscal year 1986; 
restricting the acquisition, installa­
tion, and maintenance of security 
equipment; and eliminating some 
court security officer positions. Chief 
Judge Clark also reported that the 
U.S. Marshals Service has been di­
rected to absorb a substantial reduc­
tion of $6,500,000 in appropriations 
available for court security in fiscal 
year 1986. Marshals Service Director 
Stanley Morris has indicated that 
this reduction will have its greatest 
adverse impact on prisoner trans­
portation and courtroom security . 
The conference unanimously ap­
proved a resolution expressing its 
concern about the impact of these 
cuts on court security, and author­
ized transmission of the resolution 
to representa tives of the executive 
and legislative branches . • 

Court Upholds Constitutionality of Circuit 
Investigatory Procedures, Limits Privilege 

A specially designated panel of 
three judges, appointed from out­
side the Eleventh Circuit, has af­
firmed that circuit' s application of 
investigatory procedures established 
by the Judicial Councils Reform and 
Judicial Conduct and Disability Act 
of 1980 . Williams v. Mercer, Nos . 
85-2054, 85-5420, slip op . (11th Cir. , 
Feb. 20, 1986). 

The opinion disposed of two con­
solidated proceedings. One of these 
was an original enforcement pro­
ceeding commenced in the court of 
appeals to enforce subpoenas caused 
to be issued by the Investigating 
Committee of the Judicial Council of 

the Eleventh Circuit. Present and 
former members of the staff of Judge 
Alcee L. Hastings (S .D. Fla.) ob­
jected to the va lidity and enforce-

See PANEL, page 10 

New Information on 
Circuit Conferences 

The U.S. Cou rt of Appeals for 
the Eighth Circuit will hold its Ju­
dicial Conference on July 23-26 in 
Minneapolis, Minn. 

The U.S . Court of Appeals for 
the Ninth Circuit has changed the 
dates of its Judicial Conference in ' 
Sun Valley , Idaho, from Aug . 
17-21 to Aug. 19-22. 
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Judicial Conference Takes Action on 
Range of Issues Affecting Federal Courts 

Although Gramm-Rudman-Hol­
lings and how it affects the federal 
courts took up a major part of the 
Judicial Conference's time, other 
matters also received attention. 
Upon the recommendation of the 
Committee on Court Administra­
tion, the conference acted with re­
spect to the following issues: 

• Arbitration . The conference 
voted to approve draft legislation 
substantively authorizing the pres­
ent experimental court-ordered arbi­
tration program. (The program has 
been conducted in the past through 
the process of "authorization by ap­
propriation," i.e ., through congres­
sional funding but without express 
statutory authorization by the House 
and Senate Judiciary Committees.) 

• Relocation allowances. The con­
ference approved general guidelines 
governing the payment of employee 
relocation allowances. Under the 
guidelines, any employee trans­
ferred to a permanent position in the 
judicial branch is eligible for 
relocation allowances, provided that 
the employee agrees in writing to re­
main in government service for one 
year and that the chief judge of the 
receiving court certifies that the 
transfer is in the interest of the gov­
ernment. Noncareer employees such 
as law clerks are generally ineligible 
for relocation allowances upon initial 
appointment but may be reimbursed 
for relocation expenses incurred as 
the result of a judge's change of offi­
cial duty station during the term of 
the appointment, provided that the 
employee signs the one-year service 
agreement. Judicial branch person­
nel, including judges taking senior 
status, who relocate primarily for 
their own convenience and at their 
own request may not be reimbursed 
for relocation expenses (5 U.S.C. 
§ 5724(h)) . Staff members required 
to relocate to retain their positions 
would be eligible for relocation as-

sistance, provided the one-year serv­
ice agreements are signed. 

• Debt Collection Act. The confer­
ence approved regulations to imple­
ment the Debt Collection Act of 
1982. The regulations establish a 
procedure for collection by means of 
salary offset of debts owed the 
United States by government em­
ployees, including all officers and 
employees whose salaries are dis­
bursed by the AO, except Article III 
judges. 

• RICO. The conference adopted 
a resolution urging "that the Con­
gress should seriously consider nar­
rowing the reach of" the civil Rack­
eteer Influenced and Corrupt 
Organizations (RICO) provisions oJ 
the Organized Crime Control Act of 
1970. The resolution noted in part 
that the "extraordinary penal ties 
provided by the civil RICO statute 
[treble damages and attorney fees] 
are rapidly causing what would for­
merly have been considered routine 
breach of contract or common law 
fraud actions triable only in state 
courts, in the absence of diversity, to 
be filed in federal courts. This not 
only increases the burden on the 
federal courts, but causes friction 
with the state court system." 

• Government contract disputes. 
The conference approved legislation 
that has been introduced in both the 
Senate and House relating to gov­
ernment contract disputes. The leg­
islation would amend 28 U.S.C. 
§§ 1331 and 1491 to vest exclusive 
jurisdiction in these cases in the 
United States Claims Court, thus 
withdrawing jurisdiction from the 
district courts. However, the confer­
ence directed precatory words to 
Congress recommending that the 
legislation make it clear that the 
amendment to 28 U.S. C. § 1331(b)(2) 
is intended "solely to defeat district 
court jurisdiction as to claims against 
the United States relating to the 
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award of a government contract." 
Upon the recommendation of the 

Committee on the Administration of 
the Probation System, the confer­
ence endorsed legislation pending in 
Congress to the extent that it would 
make federal restitution orders 
nondischargeable in bankruptcy. 

Upon the recommendation of the 
Committee to Implement the Crimi­
nal Justice Act, the conference voted 
to recommend that the act be 
amended to authorize, but notre­
quire, the delegation of a circuit 
chief judge's authority to approve 
excess fees to an active circuit judge 
selected by the chief judge; and to 
establish a holdover provision to 
permit the continued service of a 
federal public defender upon the ex­
piration of the term of office until a 
successor is appointed or for one 
year, whichever is earlier. 

The Committee on the Adminis­
tration of the Criminal Law made a 
recommendation with respect to leg­
islation pending in Congress (S. 1667 
and H.R. 3378) that would extend 
the protections afforded by chapter 
19 of title 18, U.S. Code, to ad­
vanced forms of electronic commu-

See CONFERENCE, page 10 

Senior Judges Exempted 
from Social Security Tax 
Senior federal judges have been 

permanently exempted by Con­
gress from Social Security taxation, 
whether or not they perform judi­
cial duties in retirement. 

A provision of the Consolidated 
Omnibus Budget Reconciliation 
Act of 1986, signed into law on 
Apr. 7, amends sections of the So­
cial Security Act and the Internal 
Revenue Code to provide that for 
the purposes of those sections, the 
term "wages" shall not include any 
payment of salary received by a 
senior federal judge during peri­
ods of continued judicial service by 
designation and assignment. 
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In 1984, Congress created the 
State Justice Institute, but President 
Reagan has not made his appoint­
ments to the Institute's board. It ap­
pears that substantial budget cuts 
may foreclose the Institute from 
starting its work. Is the Conference 
of Chief Justices making efforts to 
see that the Institute starts 
functioning? 

The Conference of Chief Justices is 
doing all that it can . The present im­
pediment is that the president has 
not made the appointments to the 
board. This is consistent with his 
present effort to rescind the fiscal 
year 1986 funding and oppose the 
fiscal year 1987 funding . We hope 
that Congress will approve funds for 
both years, and we have appeared 
in congressional hearings to that 
end. Meanwhile we-the Confer­
ence of Chief Justices-and the Na­
tional Center for State Courts are 
prepared to assist immediately in all 
reasonable ways to expedite the 
starting of the Institute. Of neces­
sity, we are acting in lieu of the 
board. But the Institute cannot start 
until the board is appointed, and we 
are urgihg the president to make 
those appointments. 

Recently, in appearing before a 
congressional committee on the 
funding question, I emphasized that 
the Institute can be especially useful 
in funding studies of the critical 
problems that jointly affect federal 
and state courts : federal tort law 
proposals; habeas corpus (especially 
as it affects state prisoners); and di­
versity jurisdiction. Presently no or­
ganization exists that could bring 
neutral and informed insight to 
these issues, which involve billions 
of dollars. It is a doubtful economy 
indeed to hold back the $8 million 
needed for the Institute in fiscal year 
1986 and the $9 million requested for 
fiscal year 1987. 

What do you see as the greatest 
problems of the state courts today? 

Image or, in other words, 
promoting public confidence. This 

problem is pervasive in its impact. It 
affects our budgets; it certainly af­
fects judges in terms of their ability 
and willingness to act with inde­
pendence, free of unreasonable pub­
lic and news media pressure. One 
example: There is constant pressure 
for more and longer incarcerations 

Massachusetts, are in that category. 
Our Massachusetts trial court of gen· 
era! jurisdiction has more than 
enough on its plate now. While the 
number of diversity cases is rela­
tively small compared to the total 
volume of state cases, they are not 
evenly distributed, and they tend to 

"[T]he leisurely and litigious approach of some members 
of the bar is a major influence in excessive delay and 
excessive cost of litigation." 

in criminal cases. The media, and 
consequently the public, seem to be 
unable or unwilling to consider 
sentencing and the lack of adequate 
prison capacity as part of the same 
problem . This is extremely serious; 
an independent judiciary with a 
good image is essential to good ad­
ministration of justice. It is not 
overstating the matter to say that the 
nourishment of constitutional princi­
ples is at stake. Another unhappy 
factor as to our image is the public 
perception of excessive delay in civil 
cases. Unfortunately, in most juris­
dictions the public perceives cor­
rectly. But the public does not per­
ceive that the leisurely and litigious 
approach of some members of the 
bar is a major influence in excessive 
delay and excessive cost of litigation. 

How do you feel about diversity 
jurisdiction cases not being handled 
in the federal courts? Are the state 
courts equipped to handle such 
cases in the event federal diversity 
jurisdiction is abolished? 

In all logic these cases should be 
disposed of in the state courts; only 
state law is involved. The Confer­
ence of Chief Justices has voted that 
diversity jurisdiction in the federal 
courts should be abolished. This is 
by far the majority opinion of the 
chief justices. However, it is not 
unanimous. A majority of the chief 
justices believe their states could not 
accept the extra burden without a 
substantial expansion of their judi­
cial resources. A study we requested 
a few years ago reflected that eight 
states, including my own, 

be cases that take more court time 
than the average state case. 

During consideration of the State 
Justice Institute Act in 1984, a Sen­
ate report found that state court 
caseloads had increased partly as a 
result of federal government ac­
tions, among which were recently 
enacted federal legislation (includ­
ing the Speedy Trial Act) and U.S. 
Supreme Court decisions increasing 
procedural due process require­
ments in a host of proceedings. Has 
this trend continued over the last 
few years, or has it abated some­
what? 

P ERSONNEL 
Nominations 
James L. Edmondson, U.S. Circuit 

Judge, 11th Cir., Mar. 26 
Andrew J. Kleinfeld, U .S. District 

Judge, D. Alaska, Mar. 26 

Confirmations 
J. Daniel Mahoney, U.S. Circuit 

Judge, 2d Cir., Mar. 27 
Barbara K. Hackett, U.S. District 

Judge, E.D. Mich., Mar. 27 

Appointment 
Walter J. Gex III, U.S. District Judge, 

S.D. Miss., Feb. 25 

Deaths 
D. Dortch Warriner, U.S. District 

Judge, E.D. Va., Mar. 17 
Albert Tate, Jr., U.S. Circuit Judge, 

5th Cir., Mar. 27 
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Without question , state court 
caseloads have increased over the 
years, in part because of federal leg­
islation and in part because of Su­
preme Court decisions that changed 
the ground rules. We have no statis­
tical information as to how much of 
the increase in state court caseloads 
is attributable to these reasons, and 
I'm sure nobody else does either. 
Nor do we know whether the trend 
has continued or abated . I would 
suspect that the decisions of the 
Burger Court have not had the same 
impact on litigation as those of the 
Warren Court, but I would be hard 
put to prove it. 

As you know, of course, if Con­
gress were to enact new legislation 
in such pervasive areas as products 
liability, medical malpractice, and so 
forth, it might well stimulate a flood 
of litigation for some years to come 
until all the ramifications had been 
explored. Incidentally, procedural 
due process decisions of the Su­
preme Court have probably not had 
as much effect on the volume of liti­
gation as have federal legislation 
and decisions of the Supreme Court 
in the civil rights area . 

Has state court concern with 
habeas corpus litigation decreased 
any over the last decade? Can the 
state-federal judicial councils be 
helpful in dealing with this 
problem? 

While state-federal judicial coun­
cils in some states have helped to 
iron out some local problems be­
tween the two systems, I believe 
that the state court concern about 
habeas corpus relating to state pris­
oners has not decreased over the last 
decade, but if anything has been ex­
acerbated. It is still a major irritant 
both for the public and for state 
court judges. The concern is for fi­
nality consistent with the Constitu­
tion and consistent with fairness. 
This is reflected by the fact that it 
continues to receive the attention of 
the Conference of Chief Justices, as 
evidenced by conference resolutions 
adopted in 1983, 1984, and 1985. 
Only Congress, not state-federal ju-

dicial councils, can effectively deal 
with the problem. Why Congress 
does not act is a mystery to me. 

Have the chief justices taken up 
problems related to capital cases at 
their meetings? 

To my knowledge, the Conference 
of Chief Justices has not taken up 
problems related to capital cases at 

Chief Justice Hennessey 

its meetings, except as capital cases 
are prime producers of habeas cor­
pus petitions and except for a pro­
gram on proportionality review of 
death sentences at its midwinter 
meeting in Houston several years 
ago . 

In the federal system there are 
specialized courts to speed up the 
processing of cases: the U.S. Claims 
Court, the Court of International 
Trade, the Temporary Emergency 
Court of Appeals. Do you have per­
sonal convictions on the use of spe­
cialized courts on the state level? 

There is no general agreement as 
to the value of specialized courts 
versus courts with general jurisdic­
tion. We have some specialized 
courts in Massachusetts, such as the 
Housing Court, that work well. A 
couple of years ago, New Jersey es­
tablished a new tax court to take 
over matters previously handled by 
the Division of Tax Appeals-an 
administrative agency that had be­
come increasingly backlogged. It is 
interesting that this was done at the 
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same time New Jersey was 
eliminating other limited jurisdiction 
courts such as the Juvenile and Do­
mestic Relations Courts and the 
County District Courts. A lot de­
pends, I think, on the local situation 
and where the problems are. As 
soon as you establish a single trial 
court of general jurisdiction, people 
start looking for ways to specialize 
again. The federal courts are a good 
example, with the resort to magis­
trates and bankruptcy judges to free 
up the time of Article III district 
court judges. Specialized courts are 
introduced in any judicial system at 
the cost of flexibility that permits the 
interchange of personnel where and 
as needed . 

The Conference of Chief Justices 
is urging that should an intercircuit 
panel be created, all state cases be 
excepted from submission to the 
panel, thus limiting intercircuit 
panel cases to those that involve 
conflicts among the federal circuits. 
Why is the conference concerned 
about having the state cases thus 
handled, since it has not voiced ob­
jections to having them in the dis­
trict courts? 

Our policy position is based on 
the historic fact that only the Su­
preme Court of the United States 
can review by direct appeal or certio­
rari decisions of the highest courts of 
the states. We do not think it appro­
priate to alter that relationship in the 
manner proposed by the intercircuit 
tribunal. The House Judiciary Com­
mittee has agreed with us on this 
point, and we hope the Senate will 
go along. Presumably, the principal 
reason for the tribunal-as 
illustrated by its name and 
composition-is to give greater uni­
formity to the national law through 
resolution of in tercircui t conflicts 
that the Supreme Court would like 
to see resolved but does not have 
time to consider. The tribunal would 
be composed of revolving panels of 
judges from the federal circuits, 
judges who would not otherwise 
have jurisdiction over state deci-

See HENNESSEY, page 6 
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sions. We have no objection to the 
panel deciding any cases that come 
to it from the federal courts, even if 
a state question is involved . But our 
federal system makes the Supreme 
Court the only court with direct ju­
risdiction to review the highest 
courts of the states, and we want to 
keep it that way . Federal district 
courts, it follows, do not directly re­
view state decisions, and the Con­
ference of Chief Justices does object 
to the fact that federal collateral re­
view by habeas corpus is sometimes 
extended beyond constitutional re­
quirements, and beyond the dictates 
of fairness and good sense. 

Senator Thurmond has intro­
duced legislation on the attorneys' 
fees issue that evolved from 
Pulliam v. Allen, which held that ju­
dicial officers are not immune from 
attorneys' fees awards. The Judicial 
Conference of the United States has 
endorsed the efforts of the Confer­
ence of Chief Justices to eliminate 

THE BOARD OF THE 
FEDERAL JUDICIAL CENTER 

Chairman 
The Chief Justice 

of the United States 

Judge Daniel M. Friedman 
United States Court of Appeals 

fo r the Federal Cirwit 
Judge Arlin M. Adams 

United States Court of Appeals 
for the Third Circuit 

Chief Judge Howard C. Bratton 
United States District Court 

District of New Mexico 
Judge Jose A. Cabranes 

United States District Court 
District of Connecticut 

Judge A. David Mazzone 
United States District Court 

District of Massachusetts 
Judge Martin V. B. Bostetter, Jr. 

United States Bankruptcy Court 
Eastern District of Virginia 

L. Ralph Mecham, Director 
Administrative Office of the 

United States Courts 

Federal Judicial Center 
A. Leo Levin, Director 

Charles W. Nihan, Deputy Director 

what they see as a potential ineq­
uity to judges. Would you com­
ment, please? 

Support from the Judicial Confer­
ence on the critical issue of judicial 
immunity is a very significant and 
welcome development in state­
federal judicial relations and demon­
strates the importance of the work 
being done by the Subcommittee on 
Federal-State Relations of the Court 
Administration Committee of the Ju­
dicial Conference. This subcommit­
tee, as you know, was appointed by 
Chief Justice Burger in 1982 and was 
the first unit of the Judicial Confer­
ence to have state judges in its mem­
bership. Thus, when the Conference 
of Chief Justices passed a resolution 
urging the Judicial Conference to 
support legislation protecting state 
judges against attorneys' fees 
awards, the issue was referred to the 
Subcommittee on Federal-State Rela­
tions for the initial study and recom­
mendation. You recall, of course , 
that the Supreme Court based its 
opinion in Pulliam on statutory con­
struction, and said it was for Con­
gress, not the Court, to decide the 
extent to which state judges should 
be free from attorneys' fees awards 
under 42 U.S.C. § 1988. In its re­
sponse, the subcommittee recom­
mended an amendment to section 
1988 that would bar fee awards 
against a judge "who would be im­
mune from actions for damages 
arising out of the same act or omis­
sion about which complaint is 
made ." This recommendation was 
approved by the Court Administra­
tion Committee and the Judicial 
Conference. It is the basis for the 
legislation introduced at the request 
of the Judicial Conference by Sena­
tors Thurmond and Hatch, and will, 
if enacted, restore the doctrine of ju­
dicial immunity to its pre-Pulliam 
state . The Conference of Chief Jus­
tices is, of course, delighted to have 
this very important support. It is in­
valuable to us in our work with the 
Congress. I believe that the threat of 
Pulliam judgments is as substantial a 

threat to judicial independence as 
we have seen in our time. It is not 
the monetary risk alone that 
rna tters-tha t can be dealt with to 
some extent by insurance and by in­
demnification statutes-it is the 
threat of judgment itself. Judges 
simply should not have to look over 
their shoulders at the prospect of 

See HENNESSEY, page 7 

C ALENDAR 
Apr. 29-May 2 Video Orientation 

Seminar for Newly Appointed 
Magistrates 

Apr. 30-May 2 Seminar for Bank­
ruptcy Judges 

Apr. 30-May 2 Juror Utilization 
and Management Workshop 

May 1-3 Judicial Conference Ad 
Hoc Committee on American 
Inns of Court 

May 5-8 Video Orientation Semi­
nar for Newly Appointed Dis­
trict Judges 

May 11-14 Eleventh Circuit Judicial 
Conference 

May 11-14 Fifth Circuit Judicial 
Conference 

May 13-15 Regional Seminar for 
Probation Pretrial Officers 

May 14-16 Seminar for Training 
Coordinators of the Eighth 
Circuit 

May 14-18 Sixth Circuit Judicial 
Conference 

May 18-20 D.C. Circuit Judicial 
Conference 

May 18-20 Seventh Circuit Judicial 
Conference 

May 22-23 Seminar for Appellate 
Conference Attorneys 

May 26-28 Judicial Conference Ad­
visory Committee on Bank­
ruptcy Rules 

May 27-28 Judicial Conference 
Subcommittee on Judicial 
Improvements 

May 29 Judicial Conference Ad 
Hoc Advisory Committee on 
the Administrative Office 
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personal liability arising out of their 
judicial decisions. The principal op­
ponents of the remedial legislation 
are civil rights organizations. The 
provision for attorneys' fees in civil 
rights cases is a good one; it encour­
ages aggressive enforcement of civil 
rights against unconstitutional ac­
tions of government officials. But as 
to Pulliam, the civil rights groups are 
wrong. They express no concern for 
the principle of judicial immunity 
and thus promote one value at the 
expense of an equal or greater value: 
judicial independence. 

While help with the Pulliam prob­
lem is perhaps the most dramatic re­
sult of work to date by the Subcom­
mittee on Federal-State Relations, it 
is by no means the only one. There 
also have been important develop­
ments in other areas, including law­
yer discipline, the certification of 
state law questions, and the federal 
rules of practice and procedure, 
which serve as the de facto rules for 
many state court systems. Other is­
sues of common concern are under 
consideration, and we look forward 
to a cooperative approach on many 
more. There are five federal and four 
state judges on the subcommittee, 
with Judge S. Hugh Dillin of the 
Southern District of Indiana as chair­
man. St;:tte judges on the panel have 
uniformly praised the fine spirit of 
collegiality that has characterized its 
work, as well as the many practical 
results . We think it will play an in­
creasingly important role in improv­
ing relations between state and fed­
eral judiciaries and in promoting 
na tiona! solutions to common 
problems. 

The September 1985 proceedings 
of the Judicial Conference of the 
U.S. read "Rules of practice and ev­
idence adopted in the federal sys­
tem are of significant import for 
state court systems because of the 
state use of federal rules as models. 
In order to enhance both federal 
and state judicial interests, the 
Chief Justice agreed to the commit-

tee's recommendation that a repre­
sentative of the Conference of Chief 
Justices be named to the Standing 
Committee on Rules of Practice and 
Procedure and each of its advisory 
committees, except the Advisory 
Committee on Bankruptcy Rules." 
Have state court judges been ap­
pointed to these advisory commit­
tees, and, if they have, are they 
finding this helpful? 

As I said, this is another impor­
tant development resulting from the 
work of the Judicial Conference' s 
Subcommittee on Federal-State Rela­
tions . We are pleased that the Chief 
Justice has agreed to this recommen­
dation of the subcommittee, as ap­
proved by the Court Administration 
Committee, and that he already has 
appointed state judges to two of the 
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necessity that reasonable discretion 
in sentencing be still left to the 
judge . This is essential; every case 
and every offender must be treated 
individually. There must also be ap­
pellate or peer review, at the behest 
of either government or defendant, 
if the judge moves outside the 
guidelines. Guidelines support even­
handedness in criminal dispositions; 
we need this badly. I think judges 
who oppose all forms of presump­
tive sentencing and guidelines are 
shortsighted. Public and media pres­
sure is for more and longer incarcer­
ations. Without guidelines and pre­
sumptive sentencing, the danger is 
that mandatory sentencing legisla­
tion will proliferate. I can't say any­
thing good about mandatory 
sentencing. 

111 think judges who oppose all forms of presumptive 
sentencing and guidelines are shortsighted." 

four advisory committees involved . 
Experience to date has been too lim­
ited to make judgments, but we are 
confident that this type of coopera­
tion will be useful and that it will 
prove beneficial to the federal sys­
tem as well as the state systems. 

Eight or more states have some 
form of sentencing guidelines, and 
the U.S. Sentencing Commission is 
at work formulating federal 
guidelines. In your experience, are 
state court judges generally favora­
bly disposed toward sentencing 
guidelines? Do you believe such 
guidelines answer a public percep­
tion that more uniformity and less 
judicial discretion is needed in the 
criminal justice area? 

My perception is that, among 
state judges, views are mixed as to 
sentencing guidelines . I personally 
support the concept of sentencing 
according to weighted criteria, under 
guidelines that have been estab­
lished according to experience . I 
have also endorsed in my own state 
a presumptive sentencing structure 
within which guidelines can work . 
My support is conditioned on the 

Is the Conference of Chief Jus­
tices an effective organization for 
the exchange of experiences among 
the state court systems and for the 
formulation of policy on matters of 
concern to them? 

The answer here, of course, is a 
definite yes. I mention here the 
wide-ranging scope of the programs 
at our annual and midyear meetings 
as well as some of the more signifi­
cant issues which the conference has 
developed and articulated before the 
Congress and elsewhere as the posi­
tion of the state courts. A few of 
these are federal review of state 
court convictions; judicial immunity, 
subsequent to the decision in Pulliam 
v. Allen; the Coordinating Council 
on Lawyer Competence; federal in­
terference in regulation of the legal 
profession; federal intervention in 
state tort law, particularly as to 
products liability; and the State Jus­
tice Institute Act. Composed as the 
conference is of the heads of the ju­
dicial branch of government in each 
of the states, it is the only organiza­
tion that is truly in a position to far-

See HENNESSEY, page 8 
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mulate national policies with regard 
to matters affecting the state 
judiciaries. 

The National Center for State 
Courts was organized in 1971-al­
most 15 years ago--following a sug­
gestion made by Chief Justice 
Burger at the first National Confer­
ence on the Judiciary. You are the 
president of the National Center. 
Has it lived up to its potential? 

The National Center today is in­
dispensable. It is the one organiza­
tion that the Conference of Chief 
Justices and the court systems of the 
50 states could not do without . It 
provides invaluable help to the state 
court sys tems through its research 
into problems common to all courts, 
through its direct expert assistance 
to individual states and courts , 
through its training programs in the 
area of court management, and 
through its many clearinghouse 
services. The tangible evidence of 
this is the fact that its primary finan ­
cial support comes from voluntary 
pa yments by the state court 
systems. 

What is the position of the Con­
ference of Chief Justices as to pro­
posed federal tort legislation, espe­
cially in the area of products 
liability? 

The conference is emphatically op­
posed. Tort law is for the states to 
develop. The proposed federal legis­
lation would preempt the massive 
body of state statutory and common 
law and impose a federal statute. 
This is an unprecedented extension 
of the reach of the commerce clause. 

The impact of federal legislation in 
this area would be to get rid of a sys­
tem of tort law that has taken the 
states decades to develop and sub­
stitute a new statutory scheme that 
must be interpreted, defined, and 
applied . It would take a long, long 
while for any uniformity to arise by 
dint of cross-precedent on a case-by­
case basis in most states . 

If we have the federal statute, our 
confident prediction is that we will 

have a legal quagmire for many , 
many years to come. It will be an 
unhol y mess if Congress throws a 
whole new quick-fix statute at the 
states. 

If the case can be made that sub­
stantial tort reform is necessary at 
this time-by reason of the impact 
on industry and on the medical 
profession-it should come in the 
states. The states can do it with the 
help of the American Law Institute 
and the Uniform Law Commission­
ers, and only in that way are we go­
ing to get fair adjustment of the tort 
law of the country. • 
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four-day regional video seminars for 
newly appointed judges. Mr. Craw-

. ford has agreed to continue to make 
his services available to the Center . 
on a contract basis, Director Levin 
announced . 

Mr. Crawford came to the Center 
after a distinguished career in the 
United States Army, rising to the 
rank of colonel, and including a tour 
as commandant of the Judge Advo­
cate General's School in Charlottes­
ville , Va. He retired from military 
service on June 1, 1970, and spent 
one year as associate director of the 
Southwestern Legal Foundation in 
Dallas, Tex., before coming to the 
Center. His service in the govern­
ment totals more than 40 years . 

He earned a master of arts degree 
from George Washington University 
and a doctor of jurisprudence degree 
from the University of Virginia. In 
1970, he was awarded an honorary 
doctor of laws degree by Illinois 
College, the institution from which 
he also received his undergraduate 
degree. Mr. Crawford is also a grad­
uate of the United States Army War 
College, the United States Army 
General Staff and Command Col­
lege, and the Management Program 
for Executives at the University of 
Pittsburgh. 

He is the author of several law­
related publications and has taught 
law at universities and colleges in 
the United States and overseas. He 
has also lectured throughout the 
world. • 
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Parole Comm'n Begins 
Special Curfew Program 

The U.S . Parole Commission is 
implemen ting an experimental spe­
cial curfew parole program. The pro­
gram advances the parole release 
dates for certain prisoners on the 
condition that, once released, they 
remain in their places of residence 
during a specified period of time 
each night. Such a condition will 
serve as a substitute for community 
treatment center residence for a pe­
riod of up to 60 days for those pris­
oners accepted into the program. 
The program is designed for prison­
ers who would qualify for commu­
nity treatment center residence but 
who have acceptable release plans 
and do not require a center's sup­
port services. 

Prisoners meeting the criteria for 
placement in the program will re­
ceive a parole certificate that con­
tains the special condition that, dur­
ing a period as long as the first 60 
days of parole, the parolee will re­
main at his place of residence be­
tween the hours of 9:00p.m. and 
6:00a .m. each night unless given 
advance permission to leave by the 
probation officer. Further, the pa­
rolee must maintain a telephone 
without a call-forwarding device at 
the place of residence for this 
period . 

The special curfew parole program 
will provide a significant savings to 
the Bureau of Prisons, a savings ne­
cessita ted by current budgetary con­
straints and deficit reduction legisla­
tion. The program is a joint effort of 
the Parole Commission, the Bureau 
of Prisons, and the United States 
Probation Service. • 

CABRANES, from page 1 
Delegation to the Belgrade Meeting 
of the Conference on Security and 
Cooperation in Europe (1977-78) 
and as consultant to the Secretary of 
State of the United States (1978) . He 
is also a member of the American 
Law Institute and the Council on 
Foreign Relations. • 
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Judge William W. Wilkins, Jr., Chairman of 
Sentencing Commission, Discusses Goals 

The Center Advisory Committee on 
Education Concerning 1984 Crime Leg­
islation, appointed by the Chief Justice 
and chaired by Judge A. David Mazzone 
of the District of Massachusetts , met re­
cently with the members of the United 
States Sentencing Commission. The 
meeting produced a suggestion that The 
Third Branch carry periodic reports on 
commission activities in order to keep 
federal judges and supporting personnel 
informed about the commission's work. 
This is the first article in that series . 

District Judge William W. Wilkins, 
Jr., the commission chairman, stated 
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recently that, as a prosecutor for six 
years and now a district judge for 
five years, he had once been some­
what "skeptical ... about the idea of 
federal sentencing guidelines ." But 
his analysis of national federal 
sentencing data convinced him "of 
the great need for improvement in 
the area of sentencing." It is a con­
viction, he said "that many judges 
have long shared." 

Judge Wilkins discussed the com­
mission and its work at the Brook­
ings Institution's Seminar on the 
Administration of Justice, held in 
March in Annapolis. 

When defendants with similar 
characteristics, who committed the 
same crime, "receive dramatically 
different sentences due primarily to 
a single factor-which judge rapped 
the gavel . . . we should not be sur­
prised by the widespread perception 
that sentencing is often purely the 
luck of the draw." 

He stressed that "we judges owe 
it to those we serve, including those 
we sentence, to better satisfy the ba­
sic requirements of justice: certainty, 
fairness, and, to a much greater ex­
tent than has been the practice, 

equality of treatment of similar de­
fendants who commit similar 
crimes. Our goal must be justice not 
only for the defendant, but for the 
victim of crime, and for society." 

When similar defendants who 
committed similar crimes are incar­
cerated in the same facility, th ey 
"may at some point compare notes 
on our judicial system. It is not 
whether they like those who put 
them behind bars tha t concerns 
me-it is whether they can respect 
the fairness of a judicial system 
which produces such inexplicable 
results." 

Judge Wilkins recalled Justice 
Frankfurter's admonition tha t judi­
cial authority rests ultimately on 
"public confidence in its moral sanc­
tion." "Unwarranted sentencing dis­
parity," Judge Wilkins said, "under­
mines public confidence in our 
system. Unwarranted disparity 
breeds disrespect." 

Although the present system may 
have worked well "in a less compli­
cated age," Congress created the 
Sentencing Commission because the 
system "falls short now with more 
than 550 district judges throughout 
our nation addressing the complexi­
ties of sentencing on an individual 
basis. In order to ensure fairness 
and consistency," he said, "sen­
tencing discretion must be better 
structured." 

* * * 

The commission's first public 
hearing was set for Apr. 15 in Wash­
ington . The hearing was scheduled 
to provide the commission various 
perspectives on its task of ranking 
the seriousness of federal crimes. 
The witness list included representa­
tives from the American Civil 
Liberties Union, the Washington Le­
gal Foundation, and the Association 
of the Bar of the City of New 
York. • 
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ment of the subpoenas, which 
sought the staff members ' appear­
ance and the production of certain 
documents and records . 

In the other proceeding, Judge 
Hastings and two of the subpoenaed 
staff appealed from a district court 
judgment that dismissed their action 
seeking injunctive, declaratory, and 
other relief against the subpoenas . 

The court of appeals rejected the 
argument that the Constitution's im­
peachment provisions require that 
the House of Representatives itself 
perform all preliminary investigatory 
functions in deciding whether to im­
peach. Rather , the investigatory 
powers that the act assigned to the 
committee, including subpoena 

power, are ancillary to the adminis­
tration of the courts. Further, the in­
vestigatory procedures established 
by the Judicial Councils Reform and 
Judicial Conduct and Disability Act 
of 1980 do not unconstitutionally in­
trude upon the independence of sit­
ting Article III judges, the court 
held. 

It also held that although a quali­
fied privilege exists between judges 
and staff in the performance of their 
judicial duties, it may be overcome 
absent a showing that the requested 
documents would reveal communi­
cations concerning official judicial 
business, and in light of the investi­
gatory committee's needs and the 
general nature of the judge's 
confidentiality interest. • 
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nications. The conference concurred 
in the committee's recommendation 
that in the event of enactment of this 
legislation , the legislative history 
make clear that judges would be 
permitted to authorize magistrates 
to entertain applications and issue 
orders approving the installation 
and use of pen registers and 
tracking devices . 

The Committee on the Operation 
of the Jury System recommended an 
updated and shortened model grand 
jury charge, and the conference ap­
proved. Copies of the new model 
grand jury charge are being trans­
mitted to all chief district court 
judges. • 

Postage and 
fees paid 

United States 
Courts 
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Bicentennial Commission to Participate in 
Philadelphia and Maryland Celebrations 

The Commission on the Bicenten­
nial of the U.S. Constitution will join 
in major programs scheduled in 
Philadelphia and Maryland in con­
nection with the observance of the 
200th anniversary of the signing of 
the United States Constitution. 

Because of the special significance 
of the bicentennial to Philadelphia, 
where the Constitution was signed 
on Sept. 17, 1787, the commission 
will join Philadelphia's efforts to fo­
cus national attention on the Consti­
tution. Two major exhibits, "The 
Great Fabric of America" and "Mira­
cle at Philadelphia," will open there 
on Sept. 17, 1986 . The "Miracle at 
Philadelphia" exhibit will be the 
largest show of objects from the pe­
riod of the Cons ti tu tion' s signing 
ever assembled. Philadelphia's year­
.ong program of activities, called 
"We the People-200," will culmi­
nate Sept. 17, 1987. 

The commission will also partici­
pate in Maryland's celebration of the 

200th anniversary of the Annapolis 
Convention, and will hold a two-day 
meeting in Annapolis on Sept. 
12-13, 1986, in conjunction with the 
Maryland celebration. 

The Annapolis Convention 
consisted of a gathering of 12 dele­
gates from five states in September 
1786. The action taken by those dele­
gates led to a resolution calling for a 
national meeting to discuss amend­
ments to the Articles of Confedera­
tion. A national meeting was then 
called by the Continental Congress 
for May of 1787, and led to the writ­
ing of the United States Constitu­
tion . The United States Constitution 
is the oldest written instrument of 
national government in continuous 
use in the world. 

Legislation is pending in Congress 
that would make Sept. 17, 1987, a 
one-time national holiday . Another 
pending bill would extend the work 
of the Bicentennial Commission 
through 1991. • 

Senate Passes Bankruptcy, Annuities Bills 
The following bills in Congress are During Senate consideration of the 

of interest to the judiciary. bankruptcy judgeship bill, an 

• Bankruptcy bill. Legislation to 
provide additional bankruptcy 
judges (S. 1923) was considered in 
the Senate and passed on May 8. As 
reported by the Senate Judiciary 
Committee (S. Rep. 99-269), the bill 
included 34 of the 48 new positions 
recommended by the Judicial Con­
ference. The bill was amended on 
the Senate floor to provide a total of 
49 additional judgeships, including 
all of the Conference's recommenda-

amendment was adopted that would 
make permanent the pilot U.S. 
trustee program, under the Depart­
ment of Justice, for the administra­
tion of bankruptcy estates. The 
amendment essentially incorporates 
the provisions of S. 1961, which was 
the subject of hearings on Mar. 25. 
One important change is a provision 
that would permit individual judicial 
districts to opt out of the U .S. 
trustee program. In districts 
exercising this option, estates would 

tions and one additional position for be administered under a system of 
the Western District of North court-appointed officers established 
Carolina. No action has yet been 
cheduled on either of the House 

bills on bankruptcy judgeships (H.R. 
4128 and H.R. 4140). 

by the Judicial Conference. Hearings 
were held on Mar. 20 on companion 
House bills (H.R. 2660 and H.R. 

See LEGISLATION, page 9 
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Sixth Circuit Chief 
Recalls History, Wants 
More Experimentation 

The Honorable Pierce Lively, chief 
judge of the U.S. Court of Appeals for 
the Sixth Circuit since 1983, was born 
in Louisville, Ky. , and received his A.B. 
degree from Centre College of Kentucky 
at Maysville. Following service in the 
U.S. Navy during World War II, the 
judge earned an LL.B. at the University 
of Virginia. He practiced law in 
Danville, Ky., from 1949 until ap-

Chief Judge Lively 

pointed to the Sixth Circuit in 1972. A 
member of the Judicial Conference of the 
United States, Judge Lively is currently 
chairman of the Conference's Advisory 
Committee on Appellate Rules. 

Your circuit includes both north­
ern cities such as Detroit and south­
ern cities such as Louisville, so you 
were required to hear school deseg­
regation cases originating in both 
parts of the country. Were there any 
unexpected developments during 
the years those cases were being 
litigated? 

Of course, we were not th e 
leaders in the southern cases; the 
old Fifth and the Fourth Circuit im­
plemented Brown v. Board of Educa­
tion. We had significant cases from 

See LIVELY, page 4 
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New FJC Study Available 
on Settlement Strategies 

The Ce nte r rece ntl y publi s hed 
Settle111ent Strategies fo r Federal Dis­
trict fu dges, by D. Ma ri e Prov in e, 
w h o co mpl e ted thi s s tud y w hil e 
se rving as a judicial fe llow in the 
Ce nte r's Resea rch Di vis io n. Th e 
re po rt d esc ribes diffe re nt tec h­
niques fo r settl ement, such as judi­
cial mediati on, court-annexed a rbi­
tra tion, the use of special maste rs, 
s ummary jury trial s, minitri a ls, 
and magis tra te-hos ted se ttl ement 
con fe re nces. It utilizes informati on 
a nd in s ig ht s exc h a nged in th e 
course of a special confere nce tha t 
brought toge ther a group of expe­
ri e nced judges wh o, coll ective ly, 
o ffe red a ri ch ex p e ri e nce with 
va ryin g ty pes o f judicia l in vo lve­
ment in se ttlement. It also draws 
o n lite ra ture in th e fie ld a nd o n 
perso nal inte rv ie w s. Th e re p o rt 
an a lyzes th e se ttl ement-o ri e nted 
options available so as to provide a 
framework tha t will enable judges 
to co ns id e r se ttl eme nt s tra teg ies 
th ey may w is h to a ppl y in th e ir 
courts. 

Dr. Provine is associate profes­
sor of political science at the Max­
well School of Citizenship and 
Public Affairs , Syracuse Univer­
sity. 

Copies of this re port ca n be ob­
ta in ed by writin g to Inform a ti o n 
Se rvices, 1520 H Stree t, N. W ., 
Washington, DC 20005. Enclose a 
self-addressed mailing label, pre f­
e ra bly fr a nked (8 oz.) . Pl ease d o 
not send an enve lope. 
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New and Amended Federal Rules of Appellate 
Procedure Before Congress for Review 

Three new Federal Rules of Ap­
pellate Procedure, and several 
amendments to existing appellate 
rules, have been adopted by the Su­
preme Court and on Mar. 10, 1986, 
were transmitted to Congress by the 
Chief Justice. The new rules and the 
amendments will take effect July 1, 
1986, absent congressional action . 

New rule 3.1 concerns appeals 
pursuant to 28 U.S.C. § 636(c)(3) 
from judgments entered by magis­
trates in civil ca ses. New rule 5 .1 
specifies the procedures for appeals 
by permission under 28 U.S . C. 
§ 636(c)(5) of district court judg­
ments entered after an appeal pur-

P ERSONNEL 
Nominations 
Alfred}. Lechner, Jr., U .S. District 

Judge, D.N.J ., Apr. 8 
Patricia C. Fawsett, U.S . District 

Judge, M.D. Fla., Apr. 9 
Alan E. Norris, U.S. Circuit Judge, 

6th Cir., Apr. 22 
John G. Davies, U.S. District Judge, 

C.D. Cal. , Apr. 22 
David Hittner, U .S. District Judge, 

S.D. Tex., Apr. 22 
Douglas P. Woodlock, U.S. District 

Judge, D. Mass., Apr. 22 

Confirmations 
Kenneth L. Ryskamp, U.S . District 

Judge, S.D. Fla ., Apr. 23 
Robert J. Bryan, U.S. District Judge, 

W.O. Wash., Apr. 24 
James L. Edmondson, U.S. Circuit 

Judge, 11th Cir., Apr. 29 

Appointments 
Thomas J . McAvoy, U.S . District 

Judge, N .D.N.Y. , Mar. 6 
David R. Hansen , U .S. District 

Judge, N .D. Iowa, Mar. 11 
Raymond J. Dearie, U.S . District 

Judge, E.D.N.Y., Mar. 21 
Miriam G. Cedarbaum, U.S. District 

Judge, S.D.N.Y., Mar. 27 

suant to 28 U.S.C. § 636(c)(4) from a 
judgment entered upon direction of 
a magistrate in a civil case. New rule 
15.1 relates to briefs and oral argu­
ments in NLRB proceedings. 

In accordance with a request from 
the Supreme Court that gender­
specific language be eliminated from 
the appellate rules, th e Advisory 
Committee on Appellate Rule s 
amended other appellate rule s a s 
necessary. As to these rules, the Ju­
dicial Conference Committee on 
Rules of Practice and Procedure re­
ported that "these proposed amend­
ments are merely stylistic and no 
substantive change is intended." • 

Frank J. Magill, U.S. Circuit Judge, 
8th Cir., Apr. 1 

Barbara K. Hackett , U.S. District 
Judge, E.D. Mich. , Apr. 7 

Sidney A . Fitzwater, U.S . District 
Judge, N.D. Tex., Apr. 21 

Elevations 
Alexander Harvey II, C h ief Judge , 

D. Md ., Mar. 1 
Philip Pratt, Chief Judge, E. D. 

Mich. , Mar. 2 
Douglas W. Hillman, Chief Judge, 

W.O. Mich. , Apr. 17 

Resignation 
Emory M . Sneeden, U.S. Circuit 

Judge, 4th Cir., Mar. 1 

Senior Status 
Nicholas J. Walinski, U .S. District 

Judge, N .D. Ohio, Dec. 1 
Barrington D. Parker, U .S. District 

Judge, D.D.C., Dec. 19 

Deaths 
Edward J. Dimock, U.S. District 

Judge, S.D.N.Y., Mar. 17 
R. Dorsey Watkins, U.S . District 

Judge, D. Md., Mar. 19 
Richmond B. Keech, U.S . District 

Judge, D.D.C., Apr. 13 
Lindsay Almond, U .S. Circuit 

Judge, Fed. Cir., Apr. 14 
William E. Doyle, U .S. Circuit 

Judge, lOth Cir., May 2 
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Witnesses Differ at Hearing on Federal Sentencing Guidelines 
This is one in a series of articles to 

keep federal judges and supporting per­
sonnel informed about the commission's 
work. 

Hearings on offense seriousness. 
Witnesses at the Sentencing Com­
mission's first public hearing on 
Apr. 15 expressed a wide diversity 
of opinion on offense seriousness 
and how it might be measured. 

In opening the hearing, commis­
sion Chairman William W. Wilkins, 
Jr., asked the witnesses, "What is it 
about a particular crime, the way in 
which it was committed, and its im­
pact on others that should be con­
sidered by this commission in writ­
ing guidelines?" 

The commission's statutory man­
date directs it to consider whether 

~:~~ SENTENCING 
THE CoMMISSION 

several specified factors have rele­
vance to the type of sentence served 
and to take them into account "only 
to the extent that they do have rele­
vance." Three of the factors specifi­
cally mentioned in the statute are 
"the nature and degree of the harm 
caused by the offense," "the com­
munity view of the gravity of the of­
fense," and "the public concern gen­
erated by the offense." 28 U.S.C. 
§ 994(c). 

At the hearing, the National Rifle 
Association, for example, called for 
"swift and certain punishment for 
serious, violent and dangerous 
armed criminals, but ... a policy of 
leniency for technical, paperwork 
and malum prohibitum violations of 
laws regarding firearms acquisition, 
transfer, transportation and disposi­
tion among the generally honest gun 
owners of this country." 

A witness for the American Civil 
Liberties Union disagreed with the 
view that "the common street crimi-

nal or the person who commits one 
illegal act motivated by a real or per­
ceived need, emotional, financial or 
political, is a serious threat to society 
.... On the other hand," he said, "I 
consider economic criminals, corpo­
rate lawlessness and official corrup­
tion to be most threatening to our 
society." 

At the hearing, Chairman Wilkins 
noted that "the severity of the sanc­
tion imposed should reflect the seri­
ousness of the criminal conduct in­
volved," and that the commission 
"must not only formulate appropri­
ate sentences for the criminal con­
duct involved, but .. . must also for-

mulate sentences which are rational 
and explainable." The resulting sys­
tem "must articulate to judges who 
impose sentences, to victims who 
suffer crimes, to defendants who re­
ceive punishments and to the Amer­
ican public why a particular sen­
tence is appropriate," he said. 

The commission invites comment 
on its work from judges, supporting 
personnel, and all other interested 
persons. Correspondence may be 
mailed to the U.S. Sentencing Com­
mission, 1331 Pennsylvania Avenue, 
N .W., Suite 1400, Washington, DC 
20004 . The commission can also be 
reached at 202/662-8800. • 

Center Publishes Research Report on 
Punishments for Federal Crimes 

The Center has completed a re­
search report that presents data on 
punishments imposed on persons 
convicted of federal crimes. In deter­
mining the punishments, the study 
took account not only of the sen­
tences imposed by judges but also of 
the operation of the parole system 
and the "good time" statute. The re­
port was prepared to provide the U.S. 
Sentencing Commission with infor­
mation about current practice that can 
be used to provide reference points in 
commission deliberations. 

The information is based on 39,304 
offenders sentenced between January 
1984 and February 1985. For offenders 
within the jurisdiction of the Parole 
Commission, the initial parole deci­
sion was used to estimate the time 
that would actually be served . Where 
no initial parole decision was avail­
ab le, the parole decision was esti­
mated. An estimate of good time was 
also made for each offender sen­
tenced to imprisonment. 

The report comprises 1,279 pages; 
except for a 37-page introduction that 
describes purposes and methodology, 
it consists entirely of 276 tables and 
275 graphs showing the punishments 
for various offense/offender groups. It 
is the firs t study to use information 
from the Federal Probation 
Sentencing and Supervision Informa-

tion System (FPSSIS), which was in­
augurated by the Administrative Of­
fice in 1983 and provides data 
previously unavailable about the 
characteristics of offenses and 
offenders. 

The report, entitled Punishments 
Imposed on Federal Offenders, was pre­
pared by Anthony Partridge, Patricia 
A. Lombard, and Barbara Meier­
hoefer of the Center's Research Divi­
sion. Because of its bulk and the 
probable limited interest in much of 
the detailed data, it has been repro­
duced in very limited quantity. An 
abridged version, however, 
consisting of the introduction and an 
illustrative set of tables and graphs, 
has been printed under the ti tle Pun­
ishments for Federal Crimes, and may be 
obtained from Informa tion Services, 
1520 H Street, N. W ., Washington , 
DC 20005 . Please enclose a self­
addressed mailing label , preferably 
franked (12 oz.), but do not send an 
envelope. 

The full report may be inspected at 
the Center's Information Services Of­
fice. A limited number of copies are 
also available for loan to federal court 
personnel and for interlibrary loan . 
The report is also being published pri­
vately; those interested should write 
WilliamS. Hein, Hein & Co., 1285 
Main St., Buffalo, NY 14209. 
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Nashville, Memphis, and Louisville 
but they were not early enough to 
break much ground. I suppose the 
most unexpected development was 
the difficulty that we had with reme­
dies. There was no question of viola­
tion in cases from Kentucky and 
Tennessee; since state law required 
dual school systems, the violation 
was established as a matter of law. 
All we were concerned with was 
remedy, and to a large extent our 
dealing with the southern cases con­
cerned itself with determining either 
whether a voluntarily accepted plan 
of desegregation went far enough or 
whether a court-imposed plan went 
too far. 

It was quite a different story, of 
course, in the cases from our two 
northern states. Michigan and Ohio 
outlawed segregation in their public 
schools many years ago, so the first 
battle was over whether there were 
violations in the school systems. 
Most school systems in those states 
resisted this first determination . 
Once it was determined that there 
had been an equal protection viola­
tion in a particular school system we 
got into the same sort of thing that 
we had experienced earlier in the 
southern school cases-finding a 
suitable remedy . 

It is interesting that you mention 
Louisville and Detroit because an 
unexpected development did in-

Speech by Judge Devitt 
Available from Center 

Your Honor, a brief address that 
Senior Jud ge Edward J. Devitt (D. 
Minn.) has given at FJC seminars 
as advice for newly appo inted dis­
trict judges, is now available as a 
Center publication. To obtain a 
copy, write to the Center's Infor­
mation Services, 1520 H St., N.W., 
Washington DC 20005. Enclose a 
self-addressed mailing label, pref­
erably franked (2 oz .). Please do 
not send an envelope. 

volve those two school systems. We 
approved a desegregation plan for 
Louisville that had the effect of re­
quiring the Louisville Independent 
School District and the Jefferson 
County, Ky ., school system to 
merge . They were independent by 
law, but the plan would only work if 
the two were actually merged. They 
did merge and are merged toda y. 
While we were working on the 
Louisville problem, the Detroit case 
came up to us . The judge there had 
said, "Well, Detroit is so rapidly be­
coming a majority black city that 
there 's really no feasible way to 
desegregate the Detroit school sys­
tem without bringing in some white 
school systems." So in the Detroit 
case we approved a desegregation 
plan that could have involved 
exchanging pupils from 53 neighbor­
ing suburban school districts with 
students from the Detroit school sys­
tem in order to achieve a racial bal­
ance in the schools. The Supreme 
Court held that this was not 
permitted, because the plaintiffs in 
the Detroit case had not proved that 
any of the suburban school districts 
were deliberately segregated or that 
their practices had contributed sig­
nificantly to the problem of Detroit's 
rapidly becoming a one-race school 
system. It is interesting because on 
the surface the two remedies looked 
so similar, and yet the Supreme 
Court permitted the Louisville rem­
edy to stand and reversed our court 
on the Detroit one. The difference, 
of course, is that both school sys­
tems involved in the Louisville case 
had been segregated by law before 
1954. 

You have testified before the Sen­
ate Judiciary Committee on the im­
pact of Social Security cases on the 
court caseload. Can you comment 
on the volume of such cases in your 
circuit and the effect it has on court 
management? 

First, I would like to say that my 
interest in the subject really began 
with a January 1977 Department of 
Justice report called The Needs of Fed-

eral Courts. Attorney General 
Edward Levi appointed a committee 

See LIVELY, page 5 

C ALENDAR 
June 2-4 Regional Seminar for Pro­

bation Officers 
June 9-10 Judicial Conference Sub-

committee on Judicial 
Statistics 

June 10-12 Regional Seminar for 
Probation Officers 

June 10-12 Workshop for Training 
Coordinators of the Eighth 
Circuit 

June 12-13 Judicial Conference Ad­
visory Committee on Criminal 
Rules 

June 12-13 Judicial Conference 
Subcommittee on Supporting 
Personnel 

June 16-17 Judicial Conference 
Subcommittee on Federal 
Jurisdiction 

June 16-17 Judicial Conference 
Subcommittee on Federai­
Sta te Rei a tions 

June 16-20 Seminar on "Constitu­
tional Adjudication and th e 
Judicial Process in the Federal 
Courts" 

June 18-19 Judicial Conference 
Committee to Implement th e 
Criminal Justice Act 

June 18-20 Seminar for Magistrates 
of the Fifth and Eleventh 
Circuits 

June 19-20 Judicial Conference 
Committee on the Adminis­
tration of the Bankruptcy 
System 

June 23-24 Judicial Conference 
Committee on the Judicial 
Branch 

June 26-28 Fourth Circuit Judicial 
Conference 

June 30-July 1 Judicial Conference 
Committee on the Adminis­
tration of the Criminal Law 

June 30-July 1 Judicial Conference 
Committee on the Adminis­
tration of the Magistrates 
System 
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LIVELY, from page 4 heard by an admini s trative law 
judge; they are reviewed by an ap­
peals council within the Social Secu­
rity Administration, and that results 
in a decision of the secretary . The 
disappointed claimant can then file 
an action in the district court, and in 
most cases the record is referred to a 
magistrate who studies the adminis­
trative record. There is no new hear­
ing af ter the administrative law 
judge' s action . The magistrate 

BULLETIN OF 1HE m 
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appeals dockets. I believe if an Arti­
cle I court were established to hear 
these cases, ordinarily there should 
be no appeal beyond that court. If a 
bona fide issue of statutory construc­
tion or constitutionality were raised, 
however, there could be an appeal 
to a court of appeals to determine 
those legal questions . But there 
should be no further review of the 
record for substantial evidence, no 
third-layer review of that issue by 

to look into the problems of the fed­
eral courts and to prescribe some 
remedies. Then Solicitor General , 
now Circuit Judge, Robert H. Bork 
was chairman of that committee, 
which published a very fine analysis 
of the problems of the federal 
r uts. Among its recommendations 
was the establishment of a new sys­
tem of tribunals to handle some of 
the litigation traditionally included 
in the work of Article III courts . The 
committee spoke specifically of a 
special court, probably to be estab­
lished under Article I of the Consti­
tution, to handle such matters as So­
cial Security cases. A number of bills 
have been introduced in Congress to 
create such a court, and the Judicial 
Conference of the United States has 
endorsed the creation of this court, 
but to date no legislation has been 
adopted. I was pleased to note in 
the New York Times in March that the 
Jus tice Department is apparently 
now prepared to support once again 
the creation of such a court. 

"I don't think you would take anything away from the 
Social Security claimant by creating [a] specialized court." 

Getting back to your original ques­
tion, in 1985 there were 18,225 Social 
Security cases filed in the district 
courts of the United States. Approxi­
mately 24 percent of these, or 4,347, 
were filed in the district courts of the 
Sixth Circuit . In 1985 there were 
1,175 appeals of Social Security cases 

makes a recommendation, and the 
district judge is required to review 
that same administrative record de 
novo before either accepting or re­
jecting the magistrate's recommen­
dations . This is a ll done on cross­
motions for summary judgment. If 
the answer is still "no benefits," the 
claimant may appeal to the court of 
appeals for his or her circuit. Three 
judges then are required to read the 
same administrative record, and in 
some cases hear ora l argument. In 
most cases, the only question from 
the time the proceedings end in the 
Social Security Administration is 
whether the decision is supported 
by substantial evidence . All of the 
judges are merely reviewing factual 
matters, and a very large portion of 

"[I]n the Social Security appeal ... we are not using our 
judicial resources very wisely." 

from district courts to courts of ap­
peals throughout the nation . Three 
hundred one of these, or approxi­
mately 25 percent of the national to­
tal, were filed in the United States 
Court of Appeals for the Sixth Cir­
cuit. These appeals constituted 11 
percent of our court's civil docket. 

When you examine carefully what 
is involved in the Social Security ap­
peal, it becomes clear, to me at least, 
that we are not using our judicial re­
sources very wisely. These are disa­
bility cases . Most of these cases are 

each record consists of medical 
proof. 

It seems to me that a special court 
could quickly acquire some expertise 
in this field . I don't denigrate the 
importance of Social Security cases 
to the litigants; like all cases, they 
are the most impotant thing in the 
world to the parties involved. But I 
do think the claimants would ge t 
much faster answers in a special 
court than they now do, being re­
quired to take their turn on the 
crowded district court and courts of 

three appellate judges. 
So parties in Social Security cases 

don't stipulate? 
No, they seldom stipulate to any­

thing . The claimant has medical 
proof, and the secretary often sends 
the claimant to a medical consultant, 
who frequently disagrees with the 
claimant's doctor. To have four 

See LIVELY, page 6 

Paper by Judge Hunter 
Published by FJC 

Th e Center rece ntl y publi shed 
The Judicia l Confere nce and Its Com­
mitt ee 0 11 Co urt Administration, an 
18-page paper based on a presen­
tati o n by Jud ge Elm o B. Hunte r 
(W.O. Mo.), in hi s ca pa city as 
chairman of the committee, to the 
Co nfe rence of Me tropo litan Dis­
trict Chief Judges in October 1985. 

Jud ge Hunter provides a brief 
history of the administrative struc­
ture of the federal courts and the 
origin s of the Judicial Conference 
of the United States . He also de­
sc ribes th e curre nt committee 
s tru c ture of th e Confere nce, 
empha s iz ing th e Committee on 
Co urt Admini s trati o n and its 
subcommittees. 

A copy of this publication can be 
obtai ned by writing to Information 
Se rvices, 1520 H Stree t, N . W ., 
Washington, DC 20005 . Enclose a 
self-addressed mailing label, pref­
e rabl y fra nked (2 oz .) . Plea se do 
not send an envelope. 
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United States judges reviewing is­
sues that are purely factual seems to 
me a waste of resources . I don't 
think you would take anything away 
from the Social Security claimant by 
creating this specialized court. 

Your circuit covers four states; 
you have 15 judgeships on the 
Court of Appeals for the Sixth Cir­
cuit; and there are 56 district court 
judgeships. Do you make a point of 
visiting these jurisdictions regu­
larly? 

Our circuit covers Ohio, Michigan, 
Kentucky, and Tennessee. Let me 
describe the circuit to you in the 
words of the late Justice Potter 
Stewart: "The Sixth Federal Judicial 
Circuit is a cross-section of the na­
tion, extending from the tip of 
Michigan's upper peninsula to the 
Mississippi border. It straddles the 
heartland of our country. So it is 
that the United States Court of Ap­
peals for the Sixth Circuit is not a rP-

Positions Available 

Judge, U.S. Bankruptcy Court, 
Northern District of Texas. Salary 
to $68,400; 14-year appointment. 
Persons with law degrees whose 
character, experience, ability, and 
impartiality qualify them to serve 
in the federal judiciary may re­
quest applications from Lydia G. 
Comberrel , Circuit Executive, U.S. 
Court of Appeals , 600 Camp 
Street, New Orleans, LA 70130. 

* * * 
Circuit Executive, U.S. Court of 

Appeals for the Eighth Circuit. 
Salary to $68,000. Background in 
court administration essential. See 
28 U.S.C. § 332(e) and (f) for spe­
cial qualifications and general func­
tions . To assure consideration, ap­
plication must be received by June 
25 . Apply to Chief Judge Donald 
P. Lay, U.S . Court of Appeals, 
P.O . Box 75908, St. Paul , MN 
55175. 

EQUAL OPPORTUNITY 
EMPLOYERS 

gional court but in every sense a na­
tional one. Its workload reflects the 
pluralism and diversity of national 
life." That was an introduction to a 
speech that Justice Stewart made 
some years ago when he was our 
circuit justice. We think it describes 
the Sixth Circuit quite well. 

Do I make a point of visiting the 
districts regularly? I don't have a 
schedule, but I accept invitations to 
the various cities in our four states 
to judge moot courts and speak to 
bar associations and judges' groups. 
I always try to see the judges while I 
am there, but our circuit executive 
keeps up the regular contact with 
the district courts more than I do . 

Chief Judge Lively 

How are your panels chosen, and 
who makes up the list? 

We have fifteen active judges, and 
the court is now divided into three 
divisions. Each division has five ac­
tive judges. The court sits to hear ar­
guments thirty-six weeks each year, 
and each time the court is in session 
one of these divisions is sitting. A 
senior judge or a district judge joins 
the five active judges, and thus we 
have two panels each session. Both 
panels sit Monday, Tuesday, Thurs­
day, and Friday. Each panel hears 
twenty argued cases and eight cases 
on briefs in those four days . They 
use Wednesdays for motion practice 
to try to keep abreast of the inunda­
tion of motions that all courts of ap­
peals are now experiencing. 

Workload Statistics 
Released by AO 

The Administrative Office ha s 
released the Federal judicial 
Workload Statistics report on th e 
business of the federal courts for 
the 12-month period ended Dec . 
31, 1985. 

Requests for the report shou ld 
be directed to the Statistical Analy­
sis a nd Reports Division o f th e 
Administrative Office of the U.S. 
Courts, Washington, DC 20544. 

The panels are selected through a 
computer-assisted program, oper­
ated by our circuit executive. Judges 
are assigned to a divi sio n of the 
court for six months at a time, and 
every six months these divisions are 
scrambled . The same three judges 
sit as a panel all four days of the 
week. Each judge on our court sits 
twelve weeks a year, hearing twenty 
argued cases, and deciding eight 
cases on briefs . Thus, each judge sits 
on 240 argued cases and 96 cases on 
briefs for a total of 336 per year. That 
is the normal load, not counting mo­
tions, emergencies, or en bane hear­
ings and rehearings . 

Your court was confronted with 
the issue of the constitutionality of 
applying certain law enforcement 
"profiles" used to detect suspected 
drug couriers in airports. Can you 
briefly explain this line of cases? 

Yes, we were often invited to rule 
on the validity of a so-called drug 
courier profile. It was argued that 
the profile provides probable cause 
for arrest of a person suspected of 
carrying contraband drugs . We 
never did hold that the profile alone 
provides probable cause . However, 
on several occasions our court has 
held that various factors included in 
the profile might raise a reasonable 
suspicion sufficient to support a lim­
ited Terry-type stop, which is a tem­
porary investigative detention. Most 
of our airport-stop cases concern one 
or both of the following issues: First, 
whether a person stopped for ques-

See LIVELY, page 7 
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tioning by officers-and perhaps 
later requested to accompany offi­
cers to some area other than the 
public area of the airport-was 
"seized" within the meaning of the 
Fourth Amendment, and second, 
whether the consent of a person so 
stopped was in fact voluntarily 
given. The ultimate question, of 
course, is whether the effect of one's 
being stopped for such questioning 
invalidates a later search . United 
States v . Mendenhall [596 F.2d 706 
(6th Cir. 1979)] is probably the lead­
ing case from the Sixth Circuit. It 
went to the Supreme Court, and 
they reversed our finding of a 
Fourth Amendment violation. 

These are interesting cases be­
cause they involve rather unusual 
police work. Some drug enforce­
ment agency people have developed 
an uncanny ability to spot drug cou­
riers, and one agent, who operated 
for some time in the Detroit airport, 
was particularly adept at this. I don't 
think any court has approved the 
drug courier profile in toto. Maybe 
some court has, but we have not. 

The Federal Rules of Appellate 
Procedure were adopted in 1968. 
The types of cases and the proce­
dures used to process cases in the 
federal courts have changed with 
the times, but the rules have not 
been significantly changed. As 
chairman of the Advisory Commit­
tee on Appellate Rules, do you give 
thought to making those changes or 
to changing how the rules are 
drafted? 

We do give a lot of thought to 
changes. The Advisory Committee 
has a twofold purpose . First is to 
monitor on a continuing basis the 
operation of the Federal Rules of Ap­
pellate Procedure; second is to rec­
ommend changes to ensure the con­
tinued effective operation of the 
rules. So we monitor and we recom­
mend changes. We receive sugges­
tions from all sorts of sources about 
changes; from practicing lawyers, 

even litigants sometimes, judges 
who spot problems with the rules, 
law professors, obviously-from all 
these sources. Our practice is to con­
sider every suggestion that we 
receive. 

The first thing we do is pass the 
suggestions to the reporter for the 
committee. If she determines that a 
suggestion is identical or nearly 
identical to one that the committee 
has already investigated and dis­
charged, we don' t forward it to the 
full committee . Otherwise, after she 
makes her investigation and a report 
on how she thinks it would affect 
the operation of the courts of ap­
peals, every suggestion is forwarded 
to the full committee for considera­
tion. 

The committee has just completed 
a study of rule 30, Federal Rules of 
Appellate Procedure, which requires 
an appendix in most civil cases. 
There was some thought that the ap-

BULLETIN OF THE t1'i'b 
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pendix requirement might be adding 
unnecessarily to the cost of appeals . 
The committee conducted an in­
depth survey. We contacted many 
judges, lawyers, law professors, and 
clerks of court to determine how the 
appendix is being used-whether it 
is wasteful, whether it is something 
that the judges rely on, and whether 
it helps move cases along. Some of 
the courts of appeals do not require 
an appendix. That is not a violation 
of the rules because there is an ex­
ception in rule 30(f) that permits a 
court of appeals to dispense with the 
appendix. 

The committee concluded that 
most courts of appeals still find the 
appendix useful and valuable; also 
that lawyers find it a good discipline 
early in the appellate process to be 
required to think through what they 
want to send to the court of appeals 
in addition to their briefs. So the 

See LIVELY, page 8 

FJC Systems Director Returns to Research 
Gordon Bermant, the director of nationwide standard operating sys­

the FJC Innovations and Systems tern; built a powerful, flexible case 
Development Division since January management system that can pro-
1982, has asked to return to the Re- vide full case management services 
search Division, where he served for through the operation of an elec­
six years before moving to the Sys- tronic docket; begun pilot tests of 
terns Division. Mr. Bermant came to this system in eight appellate, dis­
the FJC as a research psychologist in trict and bankruptcy courts; and de­
the Research Division in July 1976 veloped training curricula and mate­
and was deputy director of that divi- rials to support the continued 
sion from January 1980 until January successful operation of this system. 
1982, when he became director of Along the way we also built a proto­
the Systems Division. type case-management system for 

In his letter to Director A . Leo the probation offices and conducted 
Levin requesting reassignment, Mr. a major study of alternative court re­
Bermant wrote: "I have always con- porting methods." 
sidered research to be my primary In response, Director Levin said 
calling, and I would be pleased to Mr. Bermant "has been innovative 
return my energies to the very im- and creative, inspired dedication on 
portant work of the Research Divi- the part of his staff, and achieved an 
sion. What we began in systems in impressive record of accomplish-
1982 set the stage for a transforma- ment despite great fiscal constraints. 
tion of automated systems for the We count ourselves fortunate that 
courts [and] we have accomplished he will remain with the Center." 
much. We have initiated the evolu- The vacancy caused by Mr. 
tion from centralized to decentral- Bermant's return to the Research Di­
ized computing; installed a vision has been announced. • 
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committee came to the conclusion 
that the appendix is still valuable, 
and we recommended that it be 
kept . We also recommended sanc­
tions for overinclusion of materials 
in the appendix or for otherwise not 
following the rules. That was an in­
teresting study, and it's the sort of 
thing that an advisory committee 
should do as part of its monitoring 
service to the courts. 

What was the reaction to your rec­
ommended sanctions? 

Sanctions are now very popular 
with courts . Our committee found 
they are not very popular with the 
bar when we put our proposed 
amendments out for comment. Most 
of the comment was on this one 
small provision recommending 
sanctions. 

I want to emphasize that the Ad­
visory Committee is just that, advi­
sory. Our Standing Committee on 
Rules of Practice and Procedure ac­
tually makes the final decision on 
what amendments to the various 
rules-civil, criminal, bankruptcy, 
admiralty, and appellate-will be 
recommended to the Judicial Confer­
ence and to the Supreme Court. Our 
job is to keep in touch with the 
bench and bar to find out where im­
provements can be made . There will 
always be a lot of room for improve­
ment, I am sure . 

Following the September 1985 
meeting of the Judicial Conference, 
state judges were appointed to the 
advisory committees on rules. Chief 
Justice Vincent McKusick of the Su­
preme Court of Maine is on your 
committee. Is this mutually 
helpful? 

It is very helpful to our commit­
tee . Chief Justice McKusick was ap­
pointed in 1984. We were the first 
advisory committee to have a state 
judge added. Our response was so 
enthusiastic , I think it had some­
thing to do with the movement to 
put them on all of the advisory com­
mittees. It is a great help to get the 
point of view of an experienced state 

appellate judge. Many states mod­
eled their rules after the federal 
rules. Yet, they "plow a little differ­
ent ground," so they have some dif­
ferent experiences with the rules, 
and they can contribute greatly . 
Chief Justice McKusick was a fine 
addition to our committee. 

What's the answer to the criticism 
that local rules go beyond the na­
tional rules? 

It' s a valid criticism . Obviously , 
such far-reaching local rules are not 
within the spirit of the national 
rule s . Uniformity was one of the 
chief aims of the movement toward 
national rules of practice. There is 
some justification for local varia­
tions, because each circuit has a his­
tory that antedates 1968 by a good 
many years; practices had built up, 
and it would be very difficult to tell 
the bar that these practices were go­
ing to be abandoned. So local rules 
that do not seriously violate the 
rule s of appellate procedure, but 
more or less supplement them, do 
not create problems . However , 
Judge Edward Gignoux reported to 
the Judicial Conference in March 
that the Standing Committee on 
Rules of Practice and Procedure is 
beginning a study of all local rules . 
This is a tremendous task , but it 
should lead to a reduction in con­
flicts between national and local 
rules . 

The first woman to be appointed 
to a federal court was Florence 
Allen, who took her oath on Apr. 9, 
1934. Did the judges on the Sixth 
Circuit-all men-resent a woman 
coming into what had been strictly 
a "man's world"? Are there any 
around the circuit now who remem­
ber her? 

I' m the only one. I clerked for 
Judge Shackelford Miller, Jr., of the 
Sixth Circuit of 1948 . I was in the 
courthouse a lot that year, and I 
knew Judge Allen. She was a formi­
dable lady . But she was the only 
judge who always remembered the 
law clerks ' names. Of course then 
there were only six law clerks; but 

she made the effort. 
The gentlemen with whom she 

served were from a different age . 
They probably had never known a 
woman lawyer, much less a woman 
judge. She was not mistreated, but 
some of these men were uneasy 
with her. They had never experi­
enced collegial relations with a 
woman. Although these men, who 
went to law school in the teens and 
the twenties, weren't prepared for a 
female colleague, she was highly re­
spected . And as if to prove that she 

See LIVELY, page 9 

Robbins Named Acting 
Head of Education Div. 

Professor Ira Robbins, currently 
serving as a 1985-86 judicial fellow 
in the Center's Research Division, 
has assumed the position of acting 
director of the Continuing Education 
and Training Division. Professor 
Robbins is a professor of law at 
American University' s Washington 
College of Law. 

Professor Robbins is already well 
known to the federal judiciary . He 
has lectured widely for the Center 
and has spoken at meetings of both 
state and federal judges on several 
subjects of concern to the courts, in­
cluding habeas corpus and capital 
cases. He is a graduate of the Uni­
versity of Pennsylvania and Harvard 
University Law School and was a 
pro se law clerk in the Second Cir­
cuit for two years. 

Kenneth C. Crawford, who retired 
as the director of the Continuing Ed­
ucation and Training Division on 
May 2, has continued to make his 
services available to the Center on a 
contract basis. 

The search for a new director of 
the Continuing Education and Train­
ing Division is continuing. Inter­
ested applicants for the position 
should send resumes and sup­
porting papers to the personnel di­
rector, Federal Judicial Center, 1520 
H St. , N.W., Washington, DC 
20005. • 
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was an equal, at least, of the men, 
she became the patent expert on the 
Sixth Circuit. She wrote some of the 
most difficult patent decisions that 
came out of those years . Judge 
Allen, I am sure, felt somewhat left 
out of things at times, but there· 
spect was complete. 

If you could make some major 
change in the federal court system 
what would it be? 

I have mentioned the Article I 
court for Social Security appeals . 
There are several changes that many 
judges agree on. One is the elimina­
tion or sharp restriction of diversity 
jurisdiction. Beyond that, I would 

clear from the rule that deals with 
petitions for rehearing en bane that 
they should be the exception and 
not the rule . However, they are now 
filed in almost every case . All 15 
judges must read all the petitions, 
and very few are granted. One sug­
gestion that I have heard is tore­
quire an additional fee to file a peti­
tion for rehearing en bane; it could 
be a fee comparable to the filing fee 
in district court. The chance of 
getting rehearing en bane is remote, 
and it should be remote . These cases 
have been heard by panels of three 
judges, and it is unrealistic for law­
yers to expect rehearing after a panel 
of three judges has reviewed the 

"I favor the Intercircuit Panel Act, S. 704, which has a 
sunset provision after five years." 

like to see more experimentation in 
the federal court system. I think we 
tend to stay wedded to our systems 
and our methods pretty much, 
whereas we might be more venture­
some. I favor the Intercircuit Panel 
Act, S. 704, which has a sunset pro­
vision after five years. If it is not 
working the way it's intended to, 
the experiment dies. I think that ap­
proach is very useful when an idea 
is broached for improving the court 
system. 

One practice of the courts of ap­
peals that I would like to see 
changed is permitting petitions for 
rehearing en bane to be filed without 
any cost to the litigants. It is very 

LEGISLATION~ from page 1 
3664). It has been the Judicial Con­
ference's position that placing estate 
administration under the Depart­
ment of Justice creates a conflict of 
interest and generates costly dupli­
cations of effort. The Conference be­
lieves that the "administrative" func­
tions associated with bankruptcy 
estates pending before the courts 
should remain the judiciary' s 
responsibility. 

Finally, the Senate also amended 
the judgeship bill to include special 

case . I would like to see some 
restrictions. 

One of my serious concerns now, 
and probably the most serious con­
cern of all appellate judges, is the 
fact that sentence review is in the 
offing. This could greatly enlarge the 
number of appeals . There are some 
criminal cases now that aren't ap­
pealed. I doubt that there would be 
any that would not be appealed if 
we had sentence review. This repre­
sents a really worrisome develop­
ment for the courts of appeals be­
cause we are already fully occupied 
and the idea of having to review 
sentencing is something that we 
don't relish. • 

provisions for bankruptcy cases in­
volving family farmers. The amend­
ment incorporates the provisions of 
S. 2249. Upon completing considera­
tion of the bill and amendments, the 
Senate took up H.R. 2211, a House­
passed bill dealing with farm bank­
ruptcies, amended that bill to incor­
porate the provisions of the Senate 
bill as amended, and passed the 
amended version of H.R. 2211 . 

• Retirement. Draft legislation has 
been submitted to Congress to pro­

See LEGISLATION, page 10 
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Recusal Not Needed 
If Conflict Is Clerk's 

If a judge's law clerk has a possi­
ble conflict of interest, the clerk, not 
the judge, must be disqualified, the 
Eleventh Circuit Court of Appeals 
has held . Hunt v. American Bank & 
Tru s t Co ., 783 F.2d 1011 (lith Cir. 
1986). 

Hunt, acting as receiver of a life 
insurance company, brought suit 
under the Racketeer Influenced and 
Corrupt Organizations Act (RICO), 
securities law, and state common 
law against defendants for allegedly 
engaging in fraudulent transactions 
that depleted the company's assets . 
Hunt argued that the district judge 
should have recused himself be­
cause two of the judge's law clerks 
accepted offers of employment from 
a law firm representing several of 
the defendants while the case was 
pending. 

The Court of Appeals disagreed: 
"Absent actual bias, disqualification 
is necessary only if a reasonable per­
son, knowing all the circumstances, 
would harbor doubts about the 
judge' s impartiality [citations 
omitted] . It is true that a reasonable 
person might wonder about a law 
clerk's impartiality in cases in which 
his future employer is serving as 
counsel. Clerks should not work on 
such cases, just as a judge should 
not hear cases in which his business 
associates are involved .... A judge 
is not necessarily forbidden, how­
ever, to do all that is prohibited to 
each of his clerks . If a clerk has a 
possible conflict of interest, it is the 
clerk , not the judge, who must be 
disqualified ." 

In this case, the record indicated 
that neither of the two clerks in 
question worked on the case or even 
talked about it with the judge to any 
significant extent, and the appellant 
did not allege any actual bias on the 
part of the district judge. Thus, the 
district judge properly denied the 
motion for recusal, the Eleventh Cir­
cuit held in a per curiam opinion. • 

MAY 2 9 1986 
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vide a new retirement system for 
fixed-term judicial officers, a system 
similar to that now available to terri­
torial judges under 28 U.S.C. § 373. 
The legislation would extend the 
coverage of the judicial retirement 
system to bankruptcy judges, judges 
of the United States Claims Court, 
and United States magistrates. 

The purpose of the legislation is to 
provide a viable system for devel­
oping a corps of "senior" federal ju­
dicial officers available to assist in 
the disposition of cases before the 
courts. Limited authority now exists 
to recall retired bankruptcy judges 
and Claims Court judges. The mag­
istrates system has no parallel to 
even that limited authority. 

In his capacity as secretary to the 
Judicial Conference of the United 
States, L. Ralph Mecham, director of 

the AO, transmitted the Confer­
ence's recommendation of the pro­
posed legislation in letters earlier 
this year to House Speaker Thomas 
P. O'Neill, Jr ., and Senate President 
George Bush . Those letters noted: 
"The current Civil Service Retire­
ment System is designed for the 
typical career Government employee 
who enters the civil service early 
and remains for many years . 
Recruitment for judicial office of in­
dividuals who are at the peak of le­
gal experience and earnings is made 
more difficult under that retirement 
system because their age often pre­
cludes the attainment of sufficient 
years of service to earn significant 
retirement benefits under the Civil 
Service Retirement program." 

• Annuities. H.R. 3570, one provi­
sion of which would reform and im­
prove the federal justices and judges 
survivors' annuities program (see 
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The Third Branch , vol. 18, no. 2, at 3), 
was passed, with amendments, by 
the Senate. The House version 
would increase the amount of the 
judges' annual contribution rate to 
the annuities system from 4.5 per­
cent to 5 percent, with the govern­
ment providing any difference nec­
essary to fund the program. The 
Senate amendments do not change 
the House-passed increase in the 
judges' contribution but limit the 
government's rate of contribution to 
9 percent. The Senate version sets 
an annuity ceiling of 50 percent of 
the judge's salary (compared to 55 
percent under the House version) . 
(The present maximum is' 40 per­
cent.) The minimum amount of an­
nuity-30 percent in the House 
version-is 25 percent as passed by 
the Senate. The bill also makes sig­
nificant improvements in annuities 
for surviving children. • 

Postage and 
fees paid 

United States 
Courts 



Property of U.S. Go ~"i': t : .t 
Federal Judidal Ce:-1t.E:r 

VOLUME 18 
NUMBER 7 
JULY 1986 

Chief Justice Burger Announces Retirement to Devote Full Time to 
Bicentennial Comm'n; Justice Rehnquist to Be New Chief Justice 

Chief Justice-designate Rehnquist 

Chief Justice Warren E. Burger 
submitted to President Reagan on 
June 17 a letter announcing his re­
tirement "to be effective July 10 or as 
soon thereafter as my successor is 
qualified." 

The Chief Justice announced that 
one of the compelling reasons was 
to assure that the work of the Corn­
rni ttee on the Bicentennial of the 
Constitution, of which he is chair­
man, goes forward so that "the story 
of our great constitutional system 
[will] be recalled to the American 
people ... to tell that story as it 
should be told." The conclusion of 
the letter stated the Chief Justice's 
intention "to continue to devote 
every energy to help make our sys­
tem of justice work better." 

President Reagan on June 20 nom­
inated Associate Justice William H. 
Rehnquist to be the next Chief Jus­
tice of the United States. 

The Chief Justice's announcement 
carne as The Third Branch was at the 
printers. Some cornrnen ts on his 
contributions to the judiciary follow. 

Tributes to Chief Justice Warren E. Burger 
William H. Rehnquist, Associate 
Justice, Supreme Court of the 
United States, Chief Justice of the 
United States-designate 

I can say without any doubt in my 
;i mind at all that Chief Justice Burger 
~ will be remembered not just for his 
0 leadership of the Supreme Court of 
1 the United States but as one of the 
f great judicial administrators that has 
§ ever held that office. Certainly he 

ranks with Chief Justice Taft in that 
respect. 

A. Leo Levin (Director, Federal Ju­
dicial Center) 

Chief Justice Burger's impact on 
the procedures and processes of our 
courts is of historic dimension. He 
has long recognized the need to seek 
alternatives to tradition-encrusted 
ways of doing judicial business. Nor 
has his interest been limited to 
courts. But for him, the phrase "al­
ternative dispute resolution" would 
not have gained the currency it has 
in our lexicon. 

Chief Justice Burger 

His curiosity, and his realization 
that innovations must be explored 
even though some will fail, have 
reaped benefits for the judicial sys­
tem and, more important, for the lit-

See BURGER, page 2 

New D.C. Circuit Chief Judge Wald Interviewed 
Judge Patricia M . Wald was born in 

Connecticut and graduated from 
Connecticut College and Yale Law 
School. She is a member of Phi Beta 
Kappa and Order of the Coif. After 
clerking for Judge Jerome Frank (2nd 
Cir.), she became affiliated with a Wash­
ington, D.C., law firm. 

Judge Wald was an attorney with the 
Office of Criminal Justice of the Justice 
Department in 1967-68, then worked for 
D.C. Legal Services, and later for the 
Mental Health Law Project for five 
years, where she was litigation director . 
From 1977 to 1979, she was assistant at­
torney general for legislative affairs at 
the Department of Justice. 

Service on various commissions, 
boards, and councils, including the Pres-

ident's Commission on Crime in the Dis­
trict of Columbia, demonstrates her in­
terest in subjects as diverse as juvenile 
justice, drug abuse, administrative law, 
and the judicial process. 

Judge Wald was appointed to the Dis­
trict of Columbia Circuit in 1979. On 
July 26, she will become chief judge of 
that circuit. 

Your new title carries with it a lot 
of administrative work. Some 
judges like being a court adminis­
trator; others object and say they 
would prefer to have their time 
spent strictly on the cases. How do 
you feel about this? 

Seven years on the court have 
taught me how important adminis­

See WALD, page 6 
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igants and citizenry it serves. He be­
lieves deeply in the importance of 
judicial education. Broad acceptance 
of these values is a legacy of the 17 
years he has chaired the Board of 
the Federal Judicial Center, an or­
ganization he helped create through 
conversations with his good friend 
Warren Olney. He brought wisdom, 
energy, and great dedication to that 
chairmanship. As a result, much of 
the best of the Center's work is a re­
flection of his initiatives, insights , 
and vision. 
L. Ralph Mecham (Director, Admin­
istrative Office, FJC Board Member) 

I know of no Chief Justice who 
has achieved more in reshaping fed­
eral judicial administration than has 
Chief Justice Warren Burger. He is a 
judges ' Chief Justice , concerned 
about their welfare and morale . He 
is also jealous of the lofty reputation 
of the judiciary for integrity, probity, 
and the careful husbanding of tax­
payers' resources. 

William E. Foley (Former Adminis­
trative Office Director) 

I was fortunate to be both deputy 
director and director of the AO dur­
ing the time Chief Justice Burger 
was in office, especially because of 
his deep interest in court administra­
tion, not only the federal courts but 
also the s tate courts. Certainly he 
ranks with Chief Ju s tices Taft and 
Hughes, who also worked so effect­
ively in this area. In this respect as 
well as many other ways, he was an 
inspiration to all of u s. He will be 
greatly missed . 
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Ernest Friesen (Former Administra­
tive Office Director) 

Everyone in the field of court ad­
ministration owes Chief Justice 
Burger their gratitude for his leader­
s hip in establishing its roots and 
s upporting its growth. We would 
not be where we are today without 
him. He has done more for judicial 
administration than any judge in our 
Nation's history. 

Tributes from Chief Judges of 
the Circuits 

Chief Judge Spottswood W. Robin­
son III (D.C. Cir.) 

I was privileged to serve with 
Chief Justice Burger on the United 
States Court of Appeals for the D.C. 
Circuit and to work with him as 
Chief Justice. Lawyers and legal 
sc holars will long recall his impor­
tant contributions in many areas of 
the law in decisions over his 30 
years on the federal bench . That 
body of work speaks for itself. As 
federal judges we are acutely aware 
of his unparalleled commitment to 
improving the efficiency and admin­
istration of the federal courts and as 
a re su lt the quality of justice they 
dispense. All Americans are in­
debted to Chief Justice Burger for 
these contributions to our Nation. 

Chief Judge Levin H. Campbell (1st 
Cir.) 

I doubt the lower federal courts 
have ever had, or will ever have 
again, as staunch a friend and leader 
when it comes to promoting their ef­
ficient management and operations . 
The Chief knew that it takes more 
than words on paper to make a 
court function . Courts are people­
judges, clerks, and administrators. 
They have all the management prob­
lems of any human institution . Chief 
Justice Burger worked tirelessly to 
see that the federal courts meet the 
highest possible administrative 
standards. 

Chief Judge Wilfred Feinberg (2nd 
Cir.) 

In Warren Burger's 17 years as 
Chief Justice, he labored untiringly 
to give the judiciary the mean s of 

coping with the problems thru s t 
upon them by the unprecedented 
number and complexity of the cases 
coming into the courts. He was truly 
the Chief Justice of the United 
States, focusing his concern not just 
on the federal judiciary but on the 
state systems as well. For example, 
the Institute for Court Management, 
the National Center for State Courts, 
the use of circuit and district court 
executives, and the modernization 
of equipment are all due to his lead­
ership. His efforts to obtain an ade­
quate level of compensation for the 
federal judiciary were unceasing . 
His place in history is secure. 

Chief Judge Ruggero J. Aldisert 
(3rd Cir.) 

I know Chief Justice Burger well. I 
worked with him for seven years as 
a member of the Federal Judicial 
Center Board and, more recently, as 
a member of the Judicial Conference 
of the United States. He has a pen­
chant for detail and was thoroughly 
prepared for every agenda item. He 
shall be remembered for a unique 
administrative style and a profound 
interest in the entire federal 
judiciary. 

Chief Judge Harrison L. Winter (4th 
Cir.) 

I express my personal regret and 
that of each member of the court 
that Chief Justice Burger is relin­
quishing his office. His service has 
covered a momentous 17 years. He 
has established an enduring reputa­
tion for superb leadership and has 
earned the admiration and respect of 
all members of the judiciary. We 
wish him well in the years ahead. 

Chief Judge Charles Clark (5th Cir.) 
The Chief Justice advanced the sci­

ence, the art, and the style of judg­
ing as has no other person in his­
tory . He does not leave a legacy of 
precedent alone. Because his unique 
zeal and zest for judicial administra­
tion produced a myriad of innova­
tions, every member of the third 
branch can do the work of justice at 
today's pace . 

See BURGER, page 13 
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Several Circuit Judicial Conferences Held, 
Wide Range of Topics Discussed, Debated 

Chief Justice Burger and Justices 
Harry Blackmun, Byron R. White, 
John Paul Stevens, Sandra Da y 
O'Connor, and Lewis Powell were 
among the speakers at circuit confer­
ences held recently . 

Chief Justice Burger, circuit justice 
for the D.C. Circuit, spoke at the cir­
cuit's judicial conference, held in 
Williamsburg, Va . Chief Judge 
Spottswood W . Robinson III wel­
comed attendees to the conference. 

ability and about the Department of 
Justice' s new guidelines regarding 
consent decrees and special masters. 
Separate "breakout sessions" on the 
various areas of practice in the Fed­
eral Circuit dealt with specialized 
topics in each area. 

Chief Judge Charles Clark pre­
sided over the forty-third Fifth Cir­
cuit judicial conference, held in 
Houston, Tex. Justice Byron R. 
White, circuit justice for the Fifth 
Circuit, and Solicitor General 
Charles Fried were among this 
year' s speakers. Program segments 
included Duke University Law 
School Dean Paul D. Carrington's 
talk on "The Constitutionalization of 
Morality"; the introduction of new 
judges; panels on recent decisions of 
the Supreme Court, jury selection 
and comprehension, bankruptcy 
cases, RICO liability, and complex 
litigation; and talks on mass torts, 
federalism, and the subject "Are 
Lawyers Benefiting Our Society?" 

The forty-seventh Sixth Circuit ju­
dicial conference was held in Mem-
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phis, Tenn . Chief Judge Pierce 
Lively welcomed the conferees. Jus­
tice Sandra Da y O ' Connor, circuit 
justice for the Sixth Circuit, ad­
dressed the participants . A panel on 
civil RICO discussed developments 
since the case of Sedima v. Imrex Co. , 
105 S. Ct. 3275 (1985). Other panels 
dealt with recent developments in 
the awarding of fees in federal 
courts and in § 1983 litigation . 

The Seventh Circuit judicial con­
ference was held in Milwaukee, Wis. 
Chief Judge Walter J. Cummings 
gave a report on the state of the ju­
diciary. Justice John Paul Stevens, 
circuit justice for the Seventh Cir­
cuit, gave a report on the work of 
the Supreme Court, and Attorney 
General Edwin Meese III and Con­
gressman Robert W. Kastenmeier 
(D-Wis.) spoke. "Current Advocacy 
Issues in the Court of Appeals" and 
"Current Practice Problems in the 
District Courts " were among the 
presentations. Both discussions were 
led by panels of judges and prac­
ticing lawyers. The session on cur­
rent advocacy issues was designed 
to elicit an exchange of views on the 

See CIRCUITS, page 15 

A panel on affirmative action was 
moderated by Judge Antonin Scalia. 
The conference also featured work­
shops on "Juvenile Justice" (mader­
a ted by District Judge Joyce H . 
Green); " Is Deregulation Dead?" 
(moderated by Circuit Judge Lau­
rence H . Silberman); "Problems of 
the Bench and Bar" (moderated by 
District Judge Thomas F. Hogan); 
and "Difficult Choices: Coping With 
a Surging Caseload in the Court of 
Appeals" (moderated by Judge 
Patricia M. Wald, who will become 
chief judge of the circuit this 
month) . Professor Henry P. Mon­
aghan of Columbia University 
School of Law spoke on "Taking the 
Courts of Appeals Seriously." 

The fourth Federal Circuit judicial 
conference was held in Washington, 
D.C. Chief Judge Howard T. Markey 
reported on the state of the court. 
Judge Markey moderated a discus­
sion, "The First Three Years of the 
Federal Circuit: A Critique," which 
featured views of members of the 
bar who specialize in the areas of 
patents and trademarks, Claims 
Court practice, Court of Interna­
tional Trade practice, and Merit Sys­
tems Protection Board practice. 
Judges representing the Federal Cir­
cuit (Daniel M. Friedman and Helen 
W. Nies), the United States Court of 
International Trade (Chief Judge 
Edward D. Re), and the U.S. Claims 
Court (Chief Judge Loren A. Smith) 
commented on the lawyers' views . 
Associate Attorney General Arnold 
I. Burns spoke on the crisis in tort li-

Civil Rights Plaintiff Awarded Fees, Costs 
From State Judge Under Pulliam Rationale 

In a civil rights case brought by a 
woman who had been jailed by or­
der of a state judge, the defendant 
judge has been ordered to pay attor­
neys' fees and costs pursuant to 42 
U.S.C. § 1988. The case, Davis v. 
City of Charleston, No. S 84-283C(D], 
slip op. (E.D. Mo. May 6, 1986), was 
decided by U.S. District Judge H . 
Kenneth Wangelin and depended 
for its holding on the Supreme 
Court's decision in Pulliam v. Allen, 
466 U.S. 522 (1984). Pulliam held that 
Congress did not intend to limit the 
injunctive relief available under 42 
U.S.C § 1983 so as to prevent such 
relief against a state judge and that a 
prevailing plaintiff in such a case is 
also entitled to recover attorneys ' 
fees from a defendant judge under 
§ 1988. 

The plaintiff in Davis had been 
sentenced to 14 days in jail by a 
Missouri circuit judge after she 
failed to pay a $250 fine for dis­
turbing the peace . The judge had is­
sued an order requiring plaintiff to 
appear and show cause why the fine 
would not be paid, or to pay the fine 
by a certain date . The plaintiff in­
formed the court by telephone on 
the appointed date that she did not 
have the money to pay the fine, 
thereby raising "at least an infer­
ence" that the reason for nonpay­
ment was one of poverty rather than 
contempt. Judge Wangelin ruled 
that the Missouri judge erred when 
he sent her to jail without first hold­
ing an "on-the-record" hearing to 
determine conclusively the reason 

See FEES, page 12 
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Public Hearing Held on Prior Records; 
Questions About Guidelines Answered 

This is one in a series of articles to 
keep federal judges and supporting per­
sonnel informed about the Sentencing 
Commission 's work. 

The commission's second public 
hearing, on May 22, dealt with how 
the sentencing guidelines should 
treat a defendant's prior criminal 
record: How, for example , should 
the commission define state felony 
and misdemeanor offenses in view 
of the definitional disparity among 
states and between states and the 
federal system? How, if at all , 

~:~~SENTENCING 
THE CoMMISSION 

"News from the Sentencing Com­
mission" column will present some 
of these questions and answers, 
which, said Judge William W. 
Wilkins, the commission's chairman, 
"reflect the opinion of the U .S. 
Sentencing Commission and are 
phrased in terms of what will hap­
pen when the guidelines go into 
effect." 

When do the guidelines become effec­
tive? 

The commission must submit 
sentencing guidelines to Congress 
by April 13, 1987. Congress has six 
months from the date of submission 
for examination and review. By stat­
ute, the guidelines are to go into ef­
fect at the end of this six-month pe­
riod . Congress may , of course, 
change these dates. 

Because parole is abolished for defend­
ants sentenced under th e guidelin es, 
what will happen to defendants se n­
tenced prior to the effective date of the 

guidelines? 
Inmates serving existing sentences 

will not be affected when the sen­
tencing guidelines go into effect. The 
guidelines and policies promulgated 
by the commission will only apply to 
those defendants who commit of­
fenses and are sentenced after the 
effective date of the guidelines . The 
release date for prisoners who were 
not sentenced under the guidelines 
will be set by the Parole Commission 
before it is statutorily abolished five 
years after the guidelines go into ef­
fect (see 18 U.S.C. § 3551). 

Will the guidelines allow for consider­
ation of special concerns or problems in a 
local community regarding a particular 
crime? 

Yes . Congress has authorized the 
commission to take into considera­
tion relevant public concern gener­
ated by an offense, the community 
view of the gravity of an offense, 
and the current incidence of an of­
fense in the community and nation­
ally (see 28 U.S.C. § 994(c)). 

See SENTENCING, page 14 

should the guidelines take into ac­
count the length of time that defend­
ants with prior records have gone 
without committing new crimes? 
Should juvenile offenses be consid­
ered in establishing sentences for 
adult offenders? 

Massachusetts Calendar Notes Bicentennial Events 

The hearing continued the dia­
logue between the commission, 
members of the criminal justice com­
munity, and other interested groups 
and individuals. Among the wit­
nesses were William F. Weld, U.S. 
attorney from Boston; Thomas W. 
Hillier, federal public defender from 
Seattle; Donald L. Chamlee, director 
of the AO's Probation Division, and 
three probation officers from across 
the country; and Melvin D. Mercer, 
section chief in the FBI's Identifica­
tion Bureau . 

Hearings on sanctions imposed on 
organizations were held June 10. 
Hearings are scheduled on sentenc­
ing options (July 15) and plea negoti­
ations (Sept. 23). 

Questions and answers. When­
ever the commission meets with 
judges, lawyers, probation officers, 
and others in criminal justice, many 
of the same questions are asked. The 

The calendar of the United States 
District Court for the District of 
Massachusetts contains a lesson in 
constitutional history every day. 

That's because since March, the cal­
endar of court business posted each 
day throughout the courthouse and 
distributed to all court-related offices 
also includes a brief note describing a 
significant event in constitutional his­
tory that occurred in a previous year 
on that date . These "United States 
Constitution Bicentennial Notes" ap­
pear as the lead item on the daily cal­
endar, neatly boxed and in boldface 
type . 

"It ' s an eyeca tcher," explained 
Clerk of Court George F. McGrath, 
whose office prepares the calendar. 
"It's a constant reminder of the Con­
stitution's history, every single day." 

McGrath explained that the idea 
was proposed by Judge A. David 
Mazzone, upon receipt of a bicenten­
nial calendar issued by the Commis­
sion on the Bicentennial of the United 
States Constitution. Chief Judge An-

drew A. Caffrey readily endorsed the 
concept, McGrath said, and starting 
on March 20 and every court day 
since, the clerk's office has headlined 
its daily calendar with the historical 
notes from the commission's bicen­
tennial calendar. 

The bicentennial notes have quickly 
become a popular item around the 
courthouse, McGrath said. For exam­
ple, on May 14, the calendar noted 
that on that date in 1787, the opening 
of the Constitutional Convention was 
delayed because representatives of 
only two states were present. 
McGrath said that his office received 
numerous calls from readers that day 
inquiring, "which two states?" 

Sample copies of the District of 
Massachusetts daily calendar incor­
porating the bicentennial notes are on 
file at the Center, and may be ob­
tained by writing to Information Serv­
ices, 1520 H Street, N. W., Washing­
ton, DC 20005. Please enclose a 
stamped, self-addressed envelope (1 
oz.). 

I"' 
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~hie£ Justice Burger Shares Concerns for 
Administration of Justice with ALI Meeting 

The legal profession is changing, 
and some of these changes reflect 
negatively on the profession, Chief 
Justice Burger told the annual meet­
ing of the American Law Institute . 

In his speech, the Chief Justice 
cited "very disturbing developments 
in the administration of justice 
which must be studied," including: 

• Excessive and unrealistic jury 
awards, especially on punitive dam­
ages; 

• High increases in insurance 
costs, especially for product liability, 
professional practice liability, and 
other comparable areas; 

A related development is a study 
of the legal profession commenced 
last year by the ABA' s Commission 
on Professionalism under the chair­
manship of Justin A. Stanley, former 
ABA president and a prominent 
Chicago practitioner. The Chief Jus­
tice termed the study "very signifi­
cant." This group will focus princi­
pally on recent developments that 
are making an impact on the practice 
of law. The commission's report is 
expected to be presented to the 
ABA's house of delegates next 
August. 

The Chief Justice also cited a re­
cent lecture by ALI member Daniel 
Meador, a University of Virginia law 
professor, who said, "The American 
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legal scene is the most complicated 
in the world." Professor Meador was 
referring to the system as a whole, 
the Chief Justice added, not to the 
"acute developments of the past five 
years or more." 

With input from the ABA and the 
ALI as well as practicing lawyers 
and judges (state and federal), the 
upcoming ALI study of civil justice 
should be as significant as the ABA 
study of criminal justice standards 
and the 1976 Pound Conference. 

Also reflecting concern about the 
legal system is a 1986 book by the 
ABA Lawyers Conference Task 
Force entitled Defeating Delay-Devel­
oping and Implementing a Court Delay 
Reduction Program. Chief Justice 
Burger's foreword to the volume 
commends the manual as an "exam­
ple of the profession seeking to im­
prove its work." • 

• Unnecessarily long trials, many 
times prolonged when judges allow 
the lawyers to control the jury selec­
tion process; the jury selection is the 
judges' responsibility, after receiving 
from counsel, if necessary, proposed 
1uestions to prospective jurors; 

Judges Broderick, Peckham Testify Before House 
Subcommittee on Court-Annexed Arbitration Bill 

• Contingency fees. The whole 
fee area should be studied, said the 
Chief Justice, and where necessary 
corrected . "The true function of our 
profession should be to gain an ac­
ceptable result in the shortest possi­
ble time with the least amount of 
stress and the lowest possible cost to 
the client. If courts do not take con­
trol of this subject, legislatures will." 

Published conclusions that a "liti­
gation explosion" does not exist are 
nonsense; the Chief Justice is ada­
mant that increasingly heavy case­
loads are prevalent in both state and 
federal courts, especially the latter. 

In speaking to the same group last 
year about the administration of civil 
justice in the United States, the 
Chief Justice asked, "Is there a better 
way?" The ALI studied the issues 
raised by his question, and ALI Di­
rector Geoffrey Hazard, ALI Presi­
dent Roswell Perkins, and Judge 
\rlin M. Adams of the Third Circuit 

are planning a conference to explore 
the issues. Judge Adams is chairman 
of the ALI's organizing committee: 
No date has been set. 

Two federal judges were among 
those testifying at a recent hearing 
on arbitration and the federal courts 
before the Subcommittee on Courts, 
Civil Liberties, and the Administra­
tion of Justice of the Committee on 
the Judiciary of the House of Repre­
sentatives. The hearing concerned 
the proposed Court-Annexed Arbi­
tration Act of 1986 (H.R. 4341). 

Judge Raymond J. Broderick (E.D. 
Pa .) and Chief Judge Robert Peck­
ham (N.D. Cal.) testified about the 
use of court-annexed arbitration in 
their respective districts. Chief Judge 
Peckham is the chairman of a task 
force appointed by Chief Judge 
James R. Browning of the Ninth Cir­
cuit to study alternative dispute res­
olution in that circuit. The statement 
of Judge Elmo B. Hunter (W.O. 
Mo.), chairman of the Committee on 
Court Administration of the Judicial 
Conference, was also read into the 
record at the hearing. 

Since 1978, the Eastern District of 
Pennsylvania and the Northern Dis­
trict of California have operated pilot 
court-annexed arbitration programs. 

In addition to those districts, eight 
additional courts instituted arbitra­
tion in a variety of forms between 
October of 1984 and January of 1986. 
H.R. 4341 would expressly authorize 
the existing ten programs and pro­
vide for such programs in five addi­
tional districts if the Judicial Confer­
ence approves. 

Judges Broderick and Peckham 
noted that the programs in their re­
spective districts differ substantially 
from each other. For example, the 
arbitration proceedings in the East­
ern District of Pennsylvania take 
place in the courthouse, whereas 
those in the Northern District of 
California are conducted in a more 
informal setting; the Pennsylvania 
arbitration proceedings are con­
ducted by a panel of three experi­
enced lawyers, whereas the Califor­
nia cases are heard by a single 
arbitrator. 

Existing programs have been op­
erating without specific statutory au­
thorization, although funds to oper­
ate them have been appropriated by 

See ARBITRATION, page 12 
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tration is, especially in this court. At 
the present time we are facing a seri­
ous rise in our filings and the begin­
nings of what could be a serious 
backlog problem. Therefore, I think 
that administering the court, making 
sure that we use our most important 
resource-which is judge time­
wisely and efficiently , is critical. I 
am quite willing to and I intend to 
devote as much time as necessary to 
accomplish that goal. 

Everybody on the court probably 
would rather spend their time decid­
ing substantive cases, but there is no 
question in my mind that running a 
court efficiently, keeping the other 
judges reasonably content with the 
way in which the court is being run, 
will over the long run be a valuable 
investment of my time. I' ve had 
some administrative experience in 
the government, and that has rein­
forced my sense of how important 
administration is and that you have 
to spend time on it. 

Are you introducing any new pro­
cedures, especially those that relate 
to processing cases? 

Actually, this is a very critical 
summer and upcoming year for us . 
Because of the upsurge in cases, we 
have had a judges' task force work­
ing all spring on many new reforms 
in the way we schedule our cases. 
We are going to put those into oper­
ation over the summer. It probably 
doesn't merit going into all of the 
details here except to say that we are 
drawing quite a bit on the experi­
ence of some of our sister circuits 
which have tried such things as the 
expedited or fast calendar, in which 
most of the cases do not need oral 
argument and dispositions can be 
done more quickly. A particular 
need in this circuit is for a special 
calendar for the complex administra­
tive law cases, which take so much 
of our time. We are going to make 
sure that the same panel has those 
cases from the very beginning, so 
that they don't get fragmented be­
tween motions panels and merits 
panels and so that panel can itself 

move the complex cases along at an 
appropriate rate and make all of the 
preliminary preargument decisions 
about them. 

We've also made quite a few 
changes in our staff counsel's office; 
we have had up to now what we call 
court law clerks, the rough equiva­
lent of chambers law clerks, to han­
dle motions . Now we are moving in 
the direction of having assistant staff 
counsel, who have had some experi­
ence in practice and are willing to 
stay around for more than one year. 

Judge Patricia M. Wa/d 

This is the pattern in most other cir­
cuits . All of these changes are 
geared to enabling us to process as 
many more cases as we need to and 
as quickly as we want to, with the 
right amount of judge time that the 
cases deserve. I do emphasize, 
though, that we are not just in an 
automatic case-processing business 
to bring our numbers up . We still 
plan to give each case its due . But I 
think all of us have felt that there are 
quicker ways to do justice in some 
cases, and in fact our changes will 
allow us more time to spend on the 
cases which require more time . 

Do you have any screening proce­
dures established for the circuit? 

Well , let me talk about CAMP a 
little bit and then about what we are 
looking to accomplish through 
computerization . We have had for 

many years, at least as long as I' vr 
been here, a form of CAMP- thL 
civil appeals management plan. The 
staff counsel would pick out those 
cases that looked like they were go­
ing to be very complex and compli­
cated with many parties involved 
and then get all the counsel together 
to see if the issues could be 
simplified, and whether some of the 
briefs could be consolidated. In ad­
dition, she would propose a format 
for the oral arguments . The fact re­
mains, however, that she is only one 
person with one assistant. In that 
sense we have had a much smaller 
staff counsel's office, certainly, than 
the Second Circuit and many of the 
other circuits. What we plan to do in 
the future is to energize our staff 
counsel's operations and reallocate 
her time. We feel that with more ex­
perienced assistant staff counsel to 
work on the motions and some of 
the other duties, we will be able to 
free up the staff counsel and her as­
sistant to do a lot more by way c 
early identification of the cases that 
need to be managed . 

We're also going to begin, very 
modestly, some experimentation in 
the settlement area. We've done 
none of that. There has never been 
any attempt to settle cases at the ap­
pellate level here. We are all aware 
of the Second Circuit's very enviable 
record in terms of the number of 
cases that they have settled; in fact , 
we have had a member of their staff 
down here to talk to us. Everybody 
thinks, however, that there may be a 
big difference in the potential fo r 
settlement in this circuit as opposed 
to the Second Circuit. Well over 80 
percent of our cases are government 
cases. I think the Second Circuit has 
a Jot more commercial cases-pri­
vate party cases. That doesn't mean 
that there isn' t some potential for 
settlement in our cases, but we will 
have to work slowly and find out 
just what the potential is beforr 
using any substantial amount of re· 
sources in these Gramm-Rudman 
days. 

As far as computerization goes, 
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we have a new circuit executive who 
does have background in computer­
ization. Given Gramm-Rudman and 
given the Administrative Office's 
own program specs for computeriza­
tion, again our money will be lim­
ited; we are going to do the best we 
can with our resources. 

How are the panels assigned in 
your court? 

The panels are assigned without 
any participation by any of the 
judges, including the chief judge . 

ences on very important points, I be­
lieve that a heartfelt dissent serves a 
positive function, not only in ex­
pressing the dissenter's view to the 
bar, to one's colleagues, possibly to 
the Supreme Court, and to commen­
tators in the field. But even more im­
portant a dissent usually has the ef­
fect of making the majority think 
twice. The majority, in light of the 
dissent, sometimes moderates its 
own opinion and sometimes goes to 
a second deeper level of thinking 

"In a period when the court does have quite strong 
differences on very important points, I believe that a 
heartfelt dissent serves a positive function .... " 

when it has to answer the issues 
raised by the dissent. So if one 
keeps dissents on a civil level, they 
can serve a constructive purpose. 
Dissents make sure that all the is­
sues have been gotten out on the ta­
ble. I know in my own case if I antic­
ipate a dissent, I pay extraordinary 
care to the rationale of the majority 
opinion I am writing. Sometimes 
points that slip by if you don't have 
any opposition will surface and get 
resolved if you have somebody 
watching over your shoulder, ready 
to point out every possible error. 

BULLETIN OF TiiE m 
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about conflicting opinions of fed­
eral courts (including the Supreme 
Court) on the liability of govern­
ment decision makers, especially 
over the past 25 years. Has anything 
made you change your views? 

Well, I don't think we have yet 
settled for all time the state of indi­
vidual or official liability. As I 
pointed out in a law review article, it 
is a very thorny problem. Nobody 
wants to take away accountability; at 
the same time, nobody wants to chill 
government officials' capability to 
make on-the-spot decisions for fear 
that they'll have to take out mort­
gages on their homes in order to pay 
personal liability awards. When I 
was in the government I worked 
hard but unsuccessfully on a 
bill-and I still think it is an excel­
lent idea-which would extend the 
Federal Tort Claims Act to waive 
sovereign immunity for the so-called 
constitutional torts for which most 
individual government officials are 
now sued individually, the 
§ 1983-type actions. That would 
serve as a middle ground between 
making sure there were some ade­
quate remedies for victim wrongs, 
yet not penalizing officials who 
make mistakes by threatening them 

We try hard for complete random­
ization, so that there will be no in­
ference that particular judges have 
been assigned to particular cases. 
The chief judge, as it is now, does 
not participate in any of the assign­
ment of judges except in three-judge 
courts, and then he has a seriatim 
list that he goes by . I think that's the 
right thing to do. I was a lawyer in 
this circuit and I know how con­
cerned we were that particular 
judges would not be automatically 
assigned to particular types of cases. 
I think it is very important­
especially in a court that is made up 
of judges with varied backgrounds, 
ideologies, and leanings-to make 
sure that nobody thinks that the 
chief judge or any other judge is 
able to handpick cases. As far as I'm 
concerned, the randomization proce­
dure works well. 

" ... I think after a year on the court you probably know 
the Administrative Procedure Act by heart." 

Your dissents record some strong 
feelings on certain issues. Do you 
feel it important that this emphasis 
be recorded for the benefit of the 
bar and parties to the litigation? 

I couldn't imagine writing a dis­
sent if I didn't feel strongly about it, 
and I don't think that my dissents 
are any more strongly worded than 
most of my brethren's or my sister's 
on the court. I think dissents are im­
portant, though one shouldn't be 
profligate about writing them at the 
drop of a hat. In a period when the 
court does have quite strong differ-

Sometimes a dissent ultimately 
comes out a majority opinion. 

I've seen that happen often in 
panels. I have also seen it happen in 
en banes. Then there is also the old 
technique of writing what's been 
called the "invitational dissent" to 
get the attention of the Supreme 
Court, something which has gone 
on for decades and decades. The 
judge that I clerked for, Jerome 
Frank of the Second Circuit, was a 
famous dissenter; he was very open 
about the so-called invitational dis­
sent, often beginning his dissent 
with a phrase like, "Even if I haven't 
won my brethren . . .. " 

You have expressed concern 

with economic ruin. It would also 
provide the courts with a better at­
mosphere in which to make liability 
decisions. We have had very few 
verdicts against individual govern­
ment officials where they had to pay 
out of their own pockets. You can 
count the number on one hand . The 
courts really don't like to penalize an 
individual government employee 
that way unless they absolutely have 
to. We could make our decisions 
about the rights and wrongs of gov­
ernment conduct in a less pressured 
way if we didn't have to worry 
about bringing personal economic 
ruin on people. This is one area 
where the solution may have to be 

See W ALD, page 8 
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legislative. I also point out that part 
of the bill that I worked on did have 
an alternate mechanism for 
disciplining administrators who 
were found to have violated some­
body's constitutional rights, so they 
were not going to get off scot free. 
Right now the debate is being 
played out under the rubric of the 
ancient doctrine of immunity, and I 
think that is probably too heavy a 
burden for that doctrine to bear. 
That is why I'd like to see the Fed­
eral Tort Claims Act amended. 

As chief judge, you will have to 
handle initially any complaints 
filed against judges on the Court of 
Appeals for the D.C. Circuit. 

Well, I've been on the court before 
and since passage of the Judicial 
Conduct and Disability Act of 1980, 
the act that sets up procedures for 
processing complaints against 
judges. I am aware that the chief 
judge is the gatekeeper. Some of 
these complaints have gone on to 
committees for consideration by the 
judicial council. I think it's probably 
one of the least pleasant aspects of 
the job, but a necessary one. The 
present chief judge, Spottswood 
Robinson, has performed admirably, 
and I can only hope to follow in his 
footsteps. 

You recently wrote an article in 
which you pointed out that differ­
ent judges play different roles: 
"loner, inveterate disagreer, almost 
automatic agreer, or a conciliator 
able to influence rationales or even 
results by negotiations." What is 
your role? 

It has varied from case to case and 
from time to time. There are eras on 
the court when you are in sync with 
the majority of the court, and then 
personnel changes come about 
among the judges and you may find 
yourself more frequently in the mi­
nority. I suppose that any judge 
who spends any considerable 
amount of time on a court runs into 
that. One aims in a period of sharp 
ideological differences among the 
judges to try to find the common 

ground in as many cases as possible. 
I think at this particular time the role 
of conciliator- if you can conciliate 
your own conscience-is an extra 
important one. On the other hand, 
no one looking at my record would 
say that I am an inveterate agreer, 
and I hope that they don ' t think I 
am an inveterate disagreer. A quick 
look at the statistics, I think, would 
indicate that I don ' t dissent that 
much more frequently than most of 
my colleagues. On the other hand, 
there are some of my colleagues 
who hardly dissent at all, and I'm 
certainly not in that group. As law 
gets more and more prolific, and 
there are more and more decisions 
out there, and the difficulty of mak­
ing decisions consistent becomes 
greater, we all strive to find some­
thing that will hold the court to­
gether. On a practical level we sim­
ply can't afford to have more than a 
certain number of en banes a year. 
We s impl y cannot accommodate 
them in our schedule, and so in im­
portant cases it is generally more 
profitable to try to find a common 
ground on the panel level rather 
than have to go on to the en bane 
level. 

The Federal Judicial Workload 
Statistics for the year ending Sept. 
30, 1985, show that the D.C. Circuit 
had almost a 41 percent increase in 
filings, the highest increase in the 
country. To what do you attribute 
the sudden increase, which brought 
an attendant decrease in termina­
tions? 

Well, we've asked ourselves that 
question again and again, and inter­
estingly enough during the year in 
which we had the greatest upsurge 
it was across the board, not concen­
trated in any one area. Now, agency 
cases, as you know, account for the 
largest proportion of our cases, and 
we did have a disproportionate in­
crease in them. But we also had an 
increase in U.S. civil, private civil, 
and even some in criminal. Now this 
year, so far, our statistics show a 
slight decline, something around 11 
percent. On the other hand, the 

prior year left us with a great 
amount of cases to be disposed of. 
We also have had some increase in 
our terminations. That's encourag­
ing, especially since we now have 

SeeWALD, page 9 

Positions Available 
Director of Continuing Educa­

tion and Training, Federal Judicial 
Center. Salary to $68,700, com­
mensurate with education and ex­
perience. Civil service status is not 
required. Responsible for devel­
oping and managing a variety of 
education and training programs 
for all federal court personnel, in­
cluding circuit judges, district 
judges, bankruptcy judges, magis­
trates, clerks of court, librarians , 
appellate staff attorneys, probation 
officers, and federal public defend­
ers. 

Candidates should have law de­
grees and excellent writing and or­
ganizational skills. Demonstrated 
professional experience in devel­
oping and implementing contin­
uing ed ucation and training 
programs-particularly experience 
with education programs for law­
yers, judges, or judicial person­
nel-and demonstrated ability to 
manage a professional staff are all 
highly desirable . Send resume or 
govern ment application form to 
Personnel Officer (Announcement 
No. 86-008), Federal Judicial Cen­
ter , 1520 H St., N.W. , Washing­
ton, DC 20005. Applications must 
be received by July 15, 1986. How­
ever, the position will remain open 
until filled. 

Chief Deputy Clerk, U.S. Court 
of Appeals for the Eleventh Cir­
cuit. Salary to $52,262, depending 
upon experience and education. 
Minimum requirements six years' 
progressively responsible manage­
rial or administrative experience; 
bachelor's, postgraduate, or law 
degrees desirable. Send resume 
with cover letter highlighting rele­
vant experience by Aug. 11 to 
Miguel J. Cortez, Clerk, 50 Spring 
Street, S.W., Atlanta, GA 
30303-3147. 

EQUAL OPPORTUNITY EMPLOYERS 
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two vacancies on the bench, so if we 
have two more bodies by this time 
next year, we ought to be able to do 
considerably better on that . In the 
first couple of years of this adminis­
tration our agency cases dropped 
precipitously-regulations were not 
coming out as fast , some agency 
spots had not been filled , so that the 
backlog was forming at the agency 
level rather than ours . Once those 
got filled and the agencies processed 
their own cases, they started pour­
ing in to us. Still, overall over a 
10-year period, or a 5-year period , 
even though we have these roller 
coaster things from year to year, 
there's no question that the filings 
have gone up. I think that's the 
thing we are trying to deal with 
now, the fact that the caseload is not 
going to go down much from what it 
is now. I doubt that we will have an 
increase in judicial resources, so 
that's why we're trying to use our 
judge time in the best way possible . 

Statistics for the same time period 
show that your court received new 
filings totaling 1,428 cases, 50 per­
cent of which involved administra­
tive law cases. Are there special 
problems involved with administra­
tive law cases, or does this high per­
centage mean the members of your 
court develop an expertise which 
makes it easier? 

Let me go back to the first part of 
your question . Administrative law 
cases are the bread and butter of this 
circuit, and nobody comes on to this 
circuit without knowing that's what 
they are going to get. Administrative 
law cases are not, however, fungi­
ble. We have some that are relatively 
simple, and they can be turned out 
relatively fast (although they tend to 
be more complicated than private 
civil actions) . We have some agency 
cases that are incredibly compli­
cated, that have 200 different parties 
appealing from a major regulation 
and thousands of pages of appen­
dices . Actually, I found that the is­
sues, the legal issues, in administra­
tive law are not more complicated, 

they are in fact less complicated than 
in some other fields of law. What is 
complicated is wading through the 
evidence that goes to support the 
regulations or the procedures that 
went on down below at the agency 
level, or understanding the basic 
transaction or the subject matter that 
the agency is dealing with in order 
to be able to evaluate whether what 
the agency has done is rational and 
not arbitrary and capricious . Those 
are the things that take most of the 
time. As far as experience in admin­
istrative law is concerned, I think af­
ter a year on the court you probably 
know the Administrative Procedure 
Act by heart. You probably know all 
the major precedents in the adminis­
trative law field . In that sense, you 

"[W]e may have to be less 
tolerant of the delay­
oriented, frivolous cases." 

know the analytical framework, but 
I don't think any number of years on 
the court will prepare you for the 
wide variety of scientific and other 
subject matters which you have to 
evaluate in terms of those issues . I 
mean, one day you may get a com­
plicated gas and oil case, the next 
day a Medicare regulation, the next 
day a labor problem; so that there is 
always something new around the 
corner. I don't think one ever can 
say, "Oh, well, this is just another 
administrative law case." Actually 
most people outside would say, 
"Oh, isn't that too bad you have to 
spend all this time with this boring 
administrative law case ." They are 
not boring. I have come to like the 
administrative law cases better than 
many of the more traditionally at­
tractive constitutional law cases. The 
administrative law cases affect a lot 
of people. They are part of the life 
around us. They usually involve 
some very interesting areas that you 
can learn about that you wouldn't 
learn about otherwise. So I'm quite 
content with that being a major part 
of our workload. 

BULLETIN OF TiiE m 
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It ' s funny: The law clerks who 
come to the court are thrilled in the 
beginning with the notion that 
they ' ll get to work on a constitu­
tional law case, and they are ap­
palled at the notion they may have 
to work on Federal Energy Regula­
tory Commission cases that year. By 
the end of the year, many of them 
say they really enjoyed the adminis­
trative law cases and they were tor­
mented, as indeed they should be, 
by the constitutional law cases. 

Would you favor the establish­
ment of a special court to handle 
only Social Security cases? 

I am probably not the best person 
to ask about that. We simply don't 
get that many of them in this circuit. 
The occasional ones we get don't 
give us the feeling of being over­
whelmed. I will generalize, though, 
about the administrative law cases of 
which we do get many more than 
other circuits . There are many stat­
utes which have only the D.C. Cir­
cuit as the forum of review. I have 
heard and read about proposals to 
establish administrative law courts, 
environmental courts, and other 
special courts. Generally, I have not 
been in favor of those. I have 
thought that with respect to the im­
portant administrative law appeals 
that we get-in the environmental 
field, even from the Federal Energy 
Regulatory Commission- that it 
was a very healthy thing to have 
them reviewed by a generalist court. 
Having to make your case to 
nonspecialists means that the agen­
cies have to write their rationales 
and make their decisions with the 
expectation that they can be ex­
plained adequately to and convince 
a court of intelligent generalists . 
That requires the agencies to think 
about their rationales more carefully 
and not use too much jargon. I have 
generally been wary of proliferation 
of specialized courts. 

I am afraid of the balkanization of 
administrative law with specialized 
courts. I think there should continue 
to be some unifying principles of 

SeeWALD, page 10 
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administrative law. 
It has been said that the volume 

of motions practice in the courts of 
appeals has gone up, that it is even 
a potential problem. Is this true? 

Our motions practice did go up si­
multaneously with the upsurge of 
filings. As best we can analyze it, a 
couple of things happened. One, we 
have had a dichotomy between the 
way motions are processed and the 
way merits cases are processed . 
Judges sat on motions for two 
months, and with the help of the 
court law clerks and the staff coun­
se l a motions conference was held 
every week and 20 to 30 motions 
were decided . Meanwhile, the mer­
its cases were going along on a dif­
ferent track with different panels. 
We found that the longer a case of 
any consequence or of any complex­
ity stayed on our docket, the more 
motions it tended to generate. In 
other words, if it was there for a 
year, it tended to spawn a flurry of 
motions. Lawyers, I guess, become 
frustrated with waiting and say, 
"Let's file a motion to dismiss; let's 
file this, or that." So we hope that as 
we work to process the merits cases 
more expeditiously, we will see a 
downgrade in the number of mo­
tions that those cases are generating 
along the route before disposition. 

The second thing relates to some­
thing I mentioned earlier. By taking 
our most complex cases and putting 
them on a special track, the same 
panel will si t on the case from the 
beginning to the end, including all 
of the motions as well as the final 
merits . That sys tem , I think, will 
produce two advantages. One, law­
yers will be more reluctant to file 
marginally useful motions when 
they know that the same panel will 
look at all of them as well as evalu­
ate the case at the merits level. Sec­
ondly, we will have less confusion 
and inconsistency on the outcomes. 
I have seen some cases--lamentable, 
but they have been there-where a 
motions panel has done one thing 
that has sent the wrong signal to the 

litigants, who have then been sur­
prised or dismayed, as the case may 
be, by what the merits panel did; we 
have had possible inconsistencies 
that lead to confusion as to the law 
of the case, as to what is happening, 
and as to scheduling because two 
different panels-or maybe three or 
four, depending on the number of 
motions-were sitting on the sa me 
case. By keeping one panel with that 
case all the way through, I think we 
can eliminate some of that. Also, 
genera lly tryi ng to bring the argu­
ment on the merits of the case closer 
to the date of filing of the appeal, we 
will leave less time in there for these 
motions. 

"My main goal is to be an 
efficient chief judge .... " 

Have you used rule 11 to impose 
sanctions very often in the D.C. 
Circuit? 

In the last year this court, some­
what belatedly, has begun to impose 
sanctions on frivolous appeals by as­
sessing the attorneys' costs and the 
costs of the appeals to the other 
party . In the last six months I think 
we've had six to eight of them. That 
may not sound like much, but it is a 
giant step for us. Our judges feel 
so mewhat overwhelmed by th e 
numbers of cases we are being hit 
with and are recognizing that if we 
are to take care of the important 
cases we may have to be less toler­
ant of the delay-oriented, frivolous 
cases. Some of our opinions dis­
cussing the bad effects of frivolous 
pleadings and assessing costs have 
been very strongly worded, so that 
if those counsel intend to practice 
extensively in our court in the fu­
ture, they had best think long and 
hard before filing their next dubious 
brief or motion. 

Because of Gramm-Rudman cuts, 
most of the circuits are making 
many changes. What has the D.C. 
Circuit done? 

Gramm-Rudman has hit us hard, 
along with most of the other circuits. 
We have submitted our proposals 

for taking the cuts to the Judicial 
Conference committee. I think the 
timing of Gramm-Rudman has been 
particularly unfortunate for us in a 
couple of ways. One, we are at a 
juncture right now where we want 
to do some new things; we need to 
do some new things like computer­
ization because of our rising backlog. 
Some other circuits, perhaps more 
foresightedly than we, asked for ex­
tra staff and special programs years 
ago when funds were more avail­
able. Now, just when we really want 
and need some infusion of new pro­
grams, the ceilings have been 
imposed. Nonetheless, we are deter­
mined to move ahead as best we 
can. I understand the theory of 
Gramm-Rudman-that everybody 
takes the same cut-but it is ironic 
that the judiciary will have to absorb 
cuts out of such a small budget. You 
can go just so far in terms of no new 
library books or no more travel al­
lowance or no coffee and doughnuts 
for the jurors. But you hit that bot­
tom very soon, and then you are 
into perso nnel. Most of us do not 
feel that we are overstaffed by any 
mean s, quite to the contrary. The 
large agencies have much more to 
cut from before they have to hit at 
the core of their functions. 

To what extent do you involve 
your law clerks in your work? 

Law clerks are extremely valuable 
because of the sounding board role 
that they play for judges. In a busy 
court your colleagues just do not 
have time to go into the details of 
opinion writing with yo u . In other 
words, we hear the case, we have an 
initial conference, and we tell our 
colleagues our reasons, and then we 
go off and one judge writes the 
opinion. The other judges are so 
busy that you don ' t walk down the 
hall and start talking with one of 
your colleagues about how you are 
going to word this sentence or elab­
orate a point. They are busy writing 
their own opinions. Yet, very often 
when you start to write an opinion 
yo u find it is a minefield, and all 
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sorts of new problems emerge that 
simply didn't surface at the level of 
oral argument or in your conference 
with your colleagues. And it is there 
that the law clerks, aside from the 
research and the checking and 
sometimes the drafting that they do, 
are so valuable. They have to listen 
to you . They have to debate with 
you, and if they are good law clerks 
they will tell you when they think 
you are right and when they think 
you are wrong; you will get the ben­
efit of their reactions to your ideas. 
Now it is possible to become overly 
dependent on them; all of us are 
cognizant of that, although the fact 
that we only have them for one year 
at a time helps to counter the de­
pendency danger. I think it was 
Wade McCree that said judges 
should always remember, in relation 
to their law clerks, the old biblical 
statement that "Methuselah leaned 
on his staff and died." When all is 
said and done, however, there is no 
judge in the world that can actually 
read every page of every record, 
check every footnote, all by himself 
or herself without help. We simply 
have to be selective in what requires 
our personal involvement and what 
we are able to delegate . 

Do you select from certain 
schools? 

No, I don ' t. Over the last seven 
years I must have selected from a 
dozen schools. There is no question 
that sometimes when you have had 
very good experience with one 
school, you tend to give weight to 
the recommendations of particul!!r 
professors who have sent you very 
good people, but I always try to 
spread it around . In any one year I 
wouldn't want to have more than 
one or at the most two from the 
same law school because there is a 
risk of getting a repeat of the same 
response. Different orientations and 
insights on the same subject matter 
often come from law students who 
have gone to different schools and 
have been exposed to different pro-

fessors and philosophies. 
I have had clerks from Yale, 

Harvard, Columbia, New York Uni­
versity, Northwestern, Wisconsin, 
George Washington, Georgetown, 
Stanford, and Michigan. 

Only one woman has previously 
served as a chief judge of a federal 
circuit court, and then for only a lit­
tle over four months, so you are 
making federal court history. 
Would you like to comment? [Judge 
Florence E. Allen (1884-1966) served 
on the Sixth Circuit from April1934 
to October 1959. She was chief 

PERSONNEL 
Nominations 
John E. Conway, U .S. District 

Judge, D.N.M., May 14 
Edwin M. Kosik, U.S. District Judge, 

M.D. Pa., May 14 
William D. Stiehl, U.S. District 

Judge, S.D. Ill., May 14 
D. Lowell Jensen, U .S. District 

Judge, N.D. Cal., June 2 
William W. Wilkins, Jr., U.S. Circuit 

Judge, 4th Cir., June 3 
Karen L. Henderson, U.S. District 

Judge, D.S.C. , June 3 
Charles R. Simpson III, U.S. District 

Judge, W.O. Ky., June 6 
William H . Rehnquist, Chief Justice 

of the United States, June 20 
Antonio Scalia, Associate Justice, 

Supreme Court of the U.S., 
June 24 

Confirmations 
Andrew J. Kleinfeld, U .S . District 

Judge, D. Alaska, May 14 
Alan E. Norris, U.S. Circuit Judge, 

6th Cir., June 6 
John G. Davies, U.S. District Judge, 

C.D. Cal., June 6 
Patricia C. Fawsett, U .S. District 

Judge, M.D. Fla. , June 6 
David Hittner, U.S. District Judge, 

S.D. Texas, June 6 
Alfred J. Lechner, Jr., U.S . District 

Judge, D.N.J., June 6 
Nicholas Tsoucalas, Judge, Court of 

International Trade, June 6 
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judge of the circuit from Sept. 17, 
1958, until Feb. 5, 1959. Subsequent 
amendments to title 28, United 
States Code, require that a chief 
judge relinquish a chief judgeship 
upon attaining the age of 70.] 

Only recently I learned I will not 
be the first woman chief judge of a 
circuit; Florence Allen in the Sixth 
Circuit held that honor back in 1959. 
I read a book about Judge Allen that 
was quite interesting. Her period as 
chief judge came at the tail end of 25 
years of serving on the Sixth Circuit, 
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William W. Wilkins, Jr., U.S. Circuit 
Judge, 4th Cir., June 13 

Stephen F. Williams, U.S . Circuit 
Judge, D.C. Cir., June 13 

John E. Conway, U.S. District 
Judge, D.N.M., June 13 

Karen L. Henderson, U.S. District 
Judge, D.S. C., June 13 

Edwin M. Kosik, U.S . District Judge, 
M.D. Pa., June 13 

William D. Stiehl, U.S . District 
Judge, S.D. Ill. , June 13 

Douglas P. Woodlock, U.S. District 
Judge, D. Mass. , June 13 

Appointments 
Danny J. Boggs, U.S . Circuit Judge, 

6th Cir., Mar. 27 
J. Daniel Mahoney, U .S. Circuit 

Judge, 2nd Cir., Apr. 29 
Kenneth L. Ryskamp, U.S. District 

Judge, S.D. Fla ., May 2 

Senior Status 
J. Skelly Wright, U.S. Circuit Judge, 

D.C. Cir., June 1 
Robert Boochever, U .S. Circuit 

Judge, 9th Cir., June 10 
Leroy J. Cootie, Jr ., U.S. Circuit 

Judge, 6th Cir., June 30 
Leonard I. Garth, U.S. Circuit 

Judge, 3rd Cir. , June 30 
Frank A. Kaufman, U.S. District 

Judge, D. Md., June 16 

Retirement 
Warren E. Burger, Chief Justice of 

the United States, July 10, or as 
soon thereafter as a successor is 
qualified. 
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WALD, from page 11 

from 1934 to 1959, and it was more a 
capping of her career than I perceive 
my job will be. Right now in this 
court we are undergoing a transition 
from one generation of judges to an­
other. In seven years I ha ve as­
sumed the senior position on a court 
of twelve judges. That kind of per­
sonnel turnover brought about a lot 
of changes in the way the court op-

meet her glance head on. They went 
out to lunch very frequently to a 
men-only club without taking her. 
She wasn't assigned certain kinds of 
cases. None of that would happen 
now. Whatever lingering discrimina­
tion there may be in court systems 
against women, there is no question 
that on our court none of the things 
that happened to Florence Allen 
would happen , nor would we let 
them happen . 

"After a while people should forget that I am a woman, 
but I should never forget it." 

erates. Also, because of the caseflow 
problems we have talked about, 
we'll be doing things a lot differ­
ently, trying out a lot of new sys­
tems . We also have a new staff 
counsel and a new circuit executive, 
so in a sense the court really is en­
tering a new era. 

Back to Judge Allen for a minute: 
She had been a hard fighter for the 
causes she believed in. At one point 
she made a statement that she didn' t 
think that you could have the kind 
of active career that she had had in 
the law and be married and have 
children; I think that was the feeling 
of those times-that you had to 
make a choice. Obviously, my situa­
tion with five children is very differ­
ent, and I think that speaks well for 
the progress that women have made 
in at least getting rid of the stereo­
type that you have to choose forever 
between career and marriage or 
motherhood . Although I don't sug­
gest that there are not periods in a 
woman's life when you do have to 
make choices, or that those choices 
are easy, I don' t think you have to 
make a permanent choice one way 
or the other anymore. 

The other thing that was interest­
ing in Florence Allen's biography 
was her very discrete anecdotes 
about the reaction to her coming on 
the court. She said that she heard 
that one of the judges upon learning 
of her appointment took to bed for 
two days . Other judges wouldn't 

I believe that being a woman chief 
judge has some significance. It's im­
portant in one sense to get it over 
with, so that if I do well, nobody 
will raise an eyebrow the next time. 
My main goal is to be an efficient 
chief judge , to make life a little 
easier for the other judges so that 
they can worry about judging and 
not about all the things that are go­
ing wrong around the courthouse. 
After a while people should forget 
that I am a woman, but I should 
never forget it. There are still areas 
in which women, because of their 

ARBITRATION, from page 5 

Congress . As Judge Hunter's state­
ment noted, "Back in 1977, while the 
general concepts of court-annexed 
arbitration were known, no federal 
court really had experience with the 
specifics of how an actual program 
should be operated . Both the legisla­
tive and judicial branches then 
needed to know more about how 
such programs would work before 
declaring them fully acceptable, 
incorporating them into standard 
court processes or mandating them 
by law." 

Judges Peckham and Broderick ex­
pressed the view that the courts' in­
herent authority together with rule 
16 of the Federal Rules of Civil Pro­
cedure constitute sufficient basis for 
the operation of such programs by 
the courts. They noted that the FJC 

past experience, should always try 
hard to make sure that some of the 
things that happened to them won't 
happen to other women. 

At the time Judge Allen was chief 
judge, there was no requirement 
that the chief judge relinquish the 
position upon becoming 70 years of 
age. 

Yes. And when she left the chief 
judgeship she retired ; she did not 
continue to serve. But make no mis­
take, she was tough . As Chief Judge 
Lively said in his interview in The 
Third Branch [June 1986), she was a 
formidable woman. On the other 
hand, reading her biography and 
looking over her articles-! noted 
she was also a very prolific writer; 
she wrote 16 or 17 law review arti­
cles during the time she was on the 
court, many about women-she was 
very cognizant of the need to push 
women ahead in the profession . She 
wrote a lot of her articles in what 
was then the Woman's Law Journal. 
She made a lot of speeches, too , 
many to the National Association of 
Women Lawyers. She stayed very 
s trong in her commitments to 
women in the bar right up to the 
end. • 

is engaged in a study of the court­
annexed arbitration programs that 
have been operated to date . 

In March, the Judicial Conference, 
upon the approval of the Committee 
on Court Administration, approved 
draft legislation that would provide 
statutory authorization for the pres­
ent experimental program . That 
draft legislation was presented to 
the subcommittee at the hearing. • 

FEES, from page 3 

for nonpayment. Applying Pulliam, 
Judge Wangelin held that the de­
fendant was liable for attorneys' fees 
and costs, but reduced the sum re­
quested by the plaintiff from more 
than $8,000 to $460. 

An appeal to the Eighth Circuit 
Court of Appeals has been filed . • 
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BURGER, from page 2 

Chief Judge Pierce Lively (6th Cir.) 
The close association on the Judi­

cial Conference has given the mem­
bers of that body an opportunity to 
see a remarkable judge at work. As a 
member of the Conference, I have 
been amazed at Chief Justice 
Burger's capacity to deal with so 
many problem s and to deal with 
them so well. 

Chief Judge Walter J. Cummings 
(7th Cir.) 

The Chief Justice and I began a 
warm association 33 years ago in the 
Ju s tice Department. His close ad­
ministration of the federal courts is 
the shining hallmark of his tenure . 
His friendly cooperation with the cir­
cuit chiefs has won reciprocal admi­
ration. His unexpected departure 
leaves us with a personal loss. 

Chief Judge Donald P. Lay (8th 
Cir.) 

Chief Justice Burger deserves a 
tribute from all Americans for his 
great service to the Nation . I have 
never known anyone who thrives on 
indefatigable energy as he does. The 
work of a Supreme Court justice by 
itself requires a full-time effort, yet 
the Chief Justice has been able to 
carry on this work and accomplish 
many other extracurricular tasks as 
well . 
Chief Judge James R. Browning (9th 
Cir.) 

One thing is clear, even now, 
about history's assessment of Chief 
Justice Burger: He will surely be rec­
ognized as one of our greatest Chief 
Justices in terms of judicial adminis­
tration. 

Chief Judge William J. Holloway, 
Jr. (lOth Cir.) 

Chief Justice Burger has given the 
Nation's judiciary inspiring leader­
ship. His boundless energy, his ded­
ication to judicial reforms, and his 
contributions to the improvement of 
state and federal court relations have 
significantly advanced our judicial 
system . We will long benefit from 
the momentum of his public service. 

Chief Judge John Godbold (11th 
Cir.) 

The Chief Justice gave great force 
and vitality to the goal that the 
courts perform their functions well. 
His broad concern embraced all 
courts , federal and state , and the 
judges who sit on them and the law­
yers who practice before them. The 
Chief's vision was not limited to to­
day but looked to the future as well. 
Our country and especially the judi­
ciary will miss his strong voice. 

Chief Judge Howard T. Markey 
(Fed. Cir.) 

The Chief Justice will be remem­
bered as a far-thinking administrator 
who presided over a massive expan­
sion in all segments of the third 
branch and a simultaneous trebling 
of its workload. That the judiciary 
maintained its efficiency and stabil­
ity throughout that growth period is 
to the credit of all but in large part 
reflects the Chief Justice's total dedi­
cation to the tasks that confronted 
him. 

Tributes from Past and 
Present FJC Board Members 

Judge Frank Coffin (1st Cir.) 
I feel that we are losing the serv­

ices of a unique institutional leader 
as well as a constant friend and sup­
porter. Chief Justice Burger has pio­
neered in seeking to improve the 
governance of the judiciary to reach 
out to the public in communicating 
the needs and responsibility of the 
judiciary, and to improve the morale 
of all judges , trial and appellate, 
state and federal. 

Judge Arlin M. Adams (3rd Cir.) 
It was with great regret that I 

learned of the Chief Justice's im­
pending retirement. He has been, to 
my knowledge, the greatest admin­
istrator the Supreme Court and the 
federal judiciary have known. In­
deed, his genuine concern for the ju­
risprudential, institutional, and per­
sonal challenges faced by every 
American judge has been most 
remarkable . 

BULLETIN OF TiiE 1'1\'b 
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Judge Cornelia Kennedy (6th Cir.) 
Chief Justice Burger, both by his 

tireless personal example and 
through his leadership, contributed 
enormously not only to the federal 
courts but also to state courts . His 
legacy is one of greater court effi­
ciency and a sense of mission and es­
prit de corps which continue to in­
spire every judge. He has truly been 
a Chief Justice of the United States. 

Chief Judge Aubrey E. Robinson, 
Jr. (D.D.C.) 

The leadership of Chief Justice 
Warren Burger was an inspiration to 
all who have had the honor of 
serving on the Board of the Federal 
Judicial Center. His boundless en­
ergy and deep commitment in work­
ing with the Board and staff account 
for the success of the Center in 
meeting its responsibility of service 
to the federal judiciary. 

Judge Edward J. Devitt (D. Minn.) 
I hate to see the Chief Justice leave 

the court, but all in all I feel he did 
the right thing at the right time and 
for the right reason. The important 
work of the Bicentennial Commis­
sion will be enhanced by his a~tive 
leadership, just as have all our Na­
tion ' s courts-state and federal. 
Chief Justice Burger served as a 
leader for all courts, not just the Su­
preme Court, and his leadership will 
be missed. 

Chief Judge Howard C. Bratton 
(D.N.M.) 

History will surely record that 
Chief Justice Burger's contributions 
in the field of judicial administration 
are unequalled. It has been a high 
privilege to serve on the Board of 
the Federal Judicial Center with him. 
Under his guidance the Center has 
developed from infancy to maturity 
and has become a valuable resource 
for the federal judiciary. 

Judge William Sessions (W.O. Tex.) 
Chief Justice Burger's constant 

unselfish, inspirational, and extraor­
dinary leadership of the bench and 
bar has left its indelible imprint on 

See BURGER, page 14 
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SENTENCING, from page 4 

Will present prison capacity be the 
controlling factor in drafting the guide­
lines? 

No. Although present prison ca­
pacity will not act as a primary con­
straint on the formulation of sen­
tencing guidelines, the commission 
is sensitive to the problem of prison 
overcrowding. The commission is 
working with the Bureau of Prisons 
to assess the impact sentencing un­
der the proposed guidelines will 
have on prison facilities. Any formu­
lation of responsible public policy 
must be weighed against all costs in­
volved. As required by statute, alter­
natives to incarceration are being ex­
plored, and the commission is 
holding a public hearing on sentenc­
ing options . As directed by Con­
gress, the commission will make rec­
ommendations concerning any 
needed expansion or change in the 
nature or capacity of prison facilities 
resulting from the guidelines (see 28 
U.S.C. § 994(g)). Similar considera­
tion and evaluation are being given 
to the problem of probation work­
load under the guidelines. 

Can payment of a fine or restitution be 
imposed as a condition of probation? 

Yes. The statute provides that a 
sentencing court may impose a vari-

BURGER, from page 13 

the law and the institutions he 
touched during his tenure as a great 
and untiring Chief Justice. I was 
truly privileged to serve with him on 
the Board of the Federal Judicial 
Center. 
Judge Walter E. Hoffman (E.D. Va.) 

As a former director and Board 
member of the Federal Judicial Cen­
ter I have had many contacts with 
Chief Justice Burger. We are warm 
personal friends. If anyone has 
earned his retirement and the right 
to live a more relaxed life, it is the 
present Chief Justice. He will go 
down in history as the most out­
standing administrator and leader of 
the judicial system in the United 
States . • 

ety of conditions on a sentence of 
probation (18 U.S.C. § 3563(b)). Pay­
ment of fines and restitution to vic­
tims are specifically included in this 
wide range of probationary condi­
tions authorized by the statute (18 
U.S.C. § 3563(a)(2)). 

What type of sentence may be imposed 
pursuant to a revocation of probation? 

The statute provides that if a de­
fendant violates a condition of pro­
bation, the court may either con­
tinue or extend the probationary 
period or it may revoke probation 
and impose any other sentence 
available at the time of the initial 
sentencing (18 U.S.C. § 3565(a)). The 
commission expects to issue guide­
lines and/or policy statements re­
garding resentencing after probation 
revocation. 

Can incarceration be imposed as a con­
dition of probation? 

Yes. The statute provides that 
during the first year of probation, 
custody may be imposed as a condi­
tion of probation for limited inter­
vals of time (18 U.S.C. § 3563(b)). 
Congress did not carry forward the 
split sentences provided in 18 
U.S.C. § 3651, since, under the new 
statute, a period of incarceration can 
be imposed followed by a term of 
supervised release (18 U.S.C. 
§ 3583) . S. Rep . No. 98-225, 98th 
Cong., 1st Sess., p. 98. 

Since parole will be abolished when the 
guidelines become effective, will there be 
any form of supervision over defendants 
after release from prison? 

Yes. In addition to a sentence of 
incarceration, the court may order a 
period of postrelease supervision by 
a probation officer according to 
specified conditions (18 U.S.C. 
§ 3624(e)). The commission expects 
to provide guidance concerning the 
appropriate use of supervised re­
lease (28 U.S.C. § 994(a)). 

If a defendant violates a condition of 
supervised release, may incarceration be 
imposed as a sanction? 

If incarceration is to be ordered for 
a violation of a condition of super­
vised release, the statute requires 
that it be done pursuant to the con-

tempt power of the court (18 U.S.C. 
§ 3583(e)) . 

Can incarceration and a fine be 
imposed in the alternative? 

No. The statute expressly pre­
cludes such alternative sentencing 
(18 U.S.C. § 3572(e)). However, un­
der certain circumstances, the failure 
to make bona fide efforts to pay a 
fine can result in resentencing to a 
term of imprisonment (18 U .S.C. 
§ 3614). 

Since sentences under the guidelines 
will be determinate, will a prisoner re­
ceive credit for good behavior? 

Yes. A prisoner serving a term of 
imprisonment for more than a year 
shall receive 54 days' credit toward 
the service of his sentence each year, 
unless the Bureau of Prisons deter­
mines that, during that year, the 
prisoner has not satisfactorily com­
plied with institutional disciplinary 
regulations (18 U .S.C. § 3624(b)) . 
Such credit vests when received and 
may not later be withdrawn. Id. 

This provision replaces a confus­
ing array of statutes and administra­
tive procedures concerning the de­
termination of a prisoner's release 
date. Congress intended to intro­
duce certainty in to a prisoner's ex­
pected release date by providing a 
uniform good-time credit and by 
eliminating artificially high sen­
tences traditionally imposed to 
counterbalance early release under 
the parole system. S. Rep . No. 
98-225, 98th Cong., 1st Sess., pp. 
146-47. 

May a court modify a term of impris­
onment after imposition? 

A term of imprisonment may be 
modified only under three circum­
stances: (1) upon the motion of the 
director of the Bureau of Prisons, if 
the court finds that extraordinary 
and compelling reasons warrant re­
duction and the requested reduction 
is consistent with applicable policy 
statements issued by the commis-

See SENTENCING, page 15 
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SENTENCING, from page 14 

sion; (2) to the limited extent ex­
pressly permitted by statute or rule 
35 of the Federal Rules of Criminal 
Procedure to correct error or to rec­
ognize postsentence cooperation; or 
(3) where the defendant has been 
sentenced under a guideline range 
subsequently reduced by the com­
mission, if such a reduction is con­
sistent with the commission's stated 
policy (18 U.S.C. § 3582(c)) . 

Will fin es play a substantial role in 
the sentencing guidelines ? 

Yes . The Sentencing Reform Act 
dramatically increases the fines that 
ma y be imposed upon a convicted 
person or organization (18 U.S.C. 
§ 3571) . Under the new law, a con­
victed person ma y be fined up to 
$250,000 for a felon y or a mis­
demeanor resulting in the loss of hu­
man life . For any other mis­
demeanor, a person may be fined up 
to $25,000, and for an infraction, up 
to $1,000 . An organization may be 
fined up to $500,000 for a felony or a 
misdemeanor resulting in the loss of 
human life , $100,000 for any other 
misdemeanor, and $10,000 for an in­
fraction . These substantial increases 
provide meaningful sentencing op­
tions, which are being carefully con­
sidered by the commission. 

Und er what circumstan ces may a 
judge deviate from the guidelines? 

Although a judge is expected to 
sentence within the guideline range, 
the statute provides for exceptions if 
aggravating or mitigating circum­
stances "not adequately taken into 
consideration by the Sentencing 
Commission" are found to exist (18 
U.S.C. § 3553(b)). In such excep­
tional cases, the judge must explain 
on the record justifiable reasons for 
not following the guidelines (18 
U.S.C. § 3553(c)) . The defendant can 
appeal when sentences exceed the 
guidelines (18 U .S.C. § 3742(a)). 
With the personal approval of the at­
torney general or the solicitor gen­
eral , the government can appeal 
when sentences fall below the 
guidelines (18 U.S.C. § 3742(b)). 

CIRCUITS, from page 3 

ways in which the court of appeals 
conducts its business and to suggest 
improvements . Among the issues 
discussed were briefing, oral argu­
ment, and published and unpub­
lished opinions . The session on 
practice problems in the district 
courts touched on discovery dis­
putes, methods of resolving other 
motions, the use of magistrates, ju­
dicial involvement in settlement, 
and the conduct of trials . 

Other presentations during the 
conference included a talk by Judge 
Marvin E. Aspen (N.D. Ill.) on "Inns 
of Court," a panel on "The Pros and 
Cons of a Nationwide United States 
Trustee System," and a panel on 
civil RICO issues. 

Chief Judge John C. Godbold 
called into session in Atlanta the 
fifth Eleventh Circuit judicial confer­
ence, with 421 conferees attending. 

Justice Lewis Powell, circuit justice 
for the Eleventh Circuit, addressed 
the meeting and gave a report on 
some of the circuit's cases reviewed 
thus far during the Supreme Court's 
October 1985 term. He commended 
the judges of the circuit for their 
hard work and for what he called "a 
good record." Justice Harry Black­
mun also spoke, outlining the work 
of the Supreme Court during this 
term, with emphasis on court mat­
ters he felt were of most interest to 
the Eleventh Circuit judiciary. 

In his annual report on the busi­
ness of the circuit, Chief Judge 
Godbold gave an explanation of sta­
tistical charts on the workload of the 
circuit and led the conferees through 
a graphic description of both circuit 
and national caseloads. 

The Eleventh Circuit statistics are 
impressive. One chart, reflecting na­
tional reports on caseloads, shows 
that the second greatest number of 
cases filed during calendar year 1985 
was filed in the Eleventh Circuit, 
and the judge pointed out that the 
circuit judges disposed of "all [this 
business] with only 12 active and 5 
senior judges." 

BULLETIN OF mE m 
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On the district court level, the 
charts for the calendar year 1985 
show that case determinations on 
the merits per active judge were the 
highest in the country-approx­
imately 180 per judge-and that me­
dian time for final disposition was 
reduced from 12.7 to 10.4 months. 

Chief Judge Godbold called spe­
cial attention to two matters: First, 
currently there are more capital 
cases in the Eleventh Circuit than all 
the other circuits combined; and sec­
ond, the work of the state-federal 
meetings has been enormously pro­
ductive, especially the certification of 
state law questions by the high 
courts of the states. • 

C ALENDAR 
July 9-10 Judicial Conference Com­

mittee on Rules of Practice 
and Procedure 

July 9-11 Seminar for Training 
Coordinators of the First and 
Second Circuits 

July 9-12 Tenth Circuit Judicial 
Conference 

July 11-13 Seminar for Training 
Coordinators of the Seventh 
Circuit 

July 14 Judicial Conference Advi­
sory Committee on Codes of 
Conduct 

July 16-18 Seminar for Magistrates 
of the Sixth, Seventh, and 
Eighth Circuits 

July 21-23 Judicial Conference 
Committee on Judicial Ethics 

July 23-26 Eighth Circuit Judicial 
Conference 

July 28-29 Judicial Conference 
Committee on Court Admin­
istration 

July 28-29 Judicial Conference 
Committee on the Operation 
of the Jury System 

July 28-31 Orientation Seminar for 
New U.S. Probation and Pre­
trial Services Officers 

July 31-Aug. 1 Judicial Conference 
Committee on the Adminis­
tration of the Probation Sys­
tem 

JUL 2 r 1986 
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AO Director L. Ralph Mecham Reviews 
His First Year in the Federal Court System 

L. Ralph Mecham, a former university 
vice president, corporate official, and 
aide to a U.S. senator, became the sixth 
director of the Administrative Office 
upon the resignation of William E. Foley 
last year. Appointment to this office is 
by the Supreme Court. 

Mr. Mecham has earned degrees at the 
University of Utah (B.S.), George 
Washington University (J.D.), and 
Harvard .(M.P.A.). His educational 
background also includes congressional 
and graduate fellowships at Harvard. 

July 15 marked your first anniver­
sary as director of the Administra­
tive Office of the U.S. Courts. Did 
you experience any "surprises" after 
you became involved in managing 
the business of the federal courts? 

Well, there were both surprises I 
found and surprises that just hap­
pened. I guess the biggest surprise, 
and probably the one that has been 
most demanding over this past year, 
has been the whole matter of 
Gramm-Rudman-Hollings and what 
it has done to the judiciary and what 
has been required as a result for the 

L. Ralph Mecham 

AO. It has been a big headache. An 
example is the Executive Committee 
decision to suspend civil· jury trials 
temporarily because to do otherwise 
would have meant we would have 
been in open violation of the 
Antideficiency Act. 

One of the interesting things that I 
found was what I would call a flat 
versus hierarchical organization. I 
really hadn't been fully prepared for 

FJC Completes Transfer of New AIMS to AO 
Automation in the federal courts 

passed an important milestone on 
July 1, when the Federal Judicial 
Center and the Administrative Of­
fice completed the transfer of the 

Seminar Scheduled for 
New District Judges 

F]C Director A. Leo Levin has 
announced that the next seminar 
for newly appointed U.S. district 
court judges will be held Sept. 
22- 27, 1986, at Dolley Madison 
House in Washington. 

A reception for the new judges 
and their families is scheduled for 
Sunday, Sept. 21, at 6 p.m., and a 
black tie dinner at the U.S. Su­
preme Court for Thursday, Sept. 
25. 

New Appellate Information Manage­
ment System (New AIMS) to the 
AO. The transfer marks the system's 
transition from developmental to op­
erational status. 

New AIMS is an electronic dock­
eting and case management system 
that eliminates the most burden­
some paperwork of the offices of the 
clerks of the courts of appeals. It op­
erates on computers located and op­
erated in the courts themselves, thus 
removing the requirement of earlier 
automated systems for constant tele­
phone connections between the 
courts and computers located in 
Washington, D.C. 

New AIMS was developed by the 
FJC in close cooperation with the 

See NEW AIMS, page 8 

that, although I guess I should have 
been, having taught constitutional 
law and having some familiarity 
with the courts. Basically, I have 
never seen an organization where 
there is less hierarchy and more 
bosses. I have at least 1,000 bosses 
that I have to be responsive to, a tre­
mendous amount of responsibility, 
and very little authority. I don't ob­
ject to that. I realize the constitu­
tional values of an independent judi­
ciary, but it nonetheless makes for a 
very interesting and at times difficult 

See MECHAM, page 4 

Bicentennial Comm'n 
Praises Chief Justice 

The Commission on the Bicenten­
nial of the Constitution, in a unani­
mous resolution, has commended 
Chief Justice Burger for his "act of 
unsurpassed dedication and patriot­
ism" in announcing his intention to 
devote his full efforts to his duties as 
chairman of the commission and re­
tire as Chief Justice. The resolution 
was adopted at the commission's 
seventh meeting, held June 20 and 
21 in Washington. 

At the meeting, the commission 
concentrated on programs designed 
to educate the American public 
about the 200th anniversary of the 
writing of the Constitution. The 
commission heard several proposals 
from private, state-government, and 
federal agency representatives, all 
concerned with how their respective 
groups can contribute to the educa­
tional goals of the commission. 
Eleven state bicentennial commis­
sions (Connecticut, Hawaii, Iowa, 
Maine, Montana, New Jersey, New 
Mexico, Oklahoma, Vermont, Wis­
consin, and Wyoming) were recog­
nized, and 14 cities and counties 
were recognized as Bicentennial 
Communities. The commission also 
recognized officially a number of 
projects that involve conferences, 

See BICENTENNIAL, page 8 
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Commission to Hold Regional Hearings in Fall culty by providing that "if the mini 
mum term of the range is 30 years or 
more, the maximum may be life 
imprisonment. " 

This is one of a series of articles to 
keep federal judges and supporting per­
sonnel informed about the Sentencing 
Commission's work. 

Pursuant to statute, the 
Sentencing Commission is to submit 
guidelines to Congress by April 

~:~~SENTENCING 
THE CoMMISSION 

1987. In order to solicit the widest 
possible comment on its work, the 
commission plans to publish a tenta­
tive working draft of the guidelines 
in the Federal Register in late Septem­
ber . While not a complete or final 
document, the draft will be detailed 
enough to permit substantive dis­
cussion of the approach the commis­
sion has adopted. 

To help facilitate the free exchange 
of ideas on the guidelines, the com­
mission is scheduling regional hear­
ings across the country. The hearing 
dates and locations are Oct. 17, 
Chicago; Oct. 21, New York City; 
Oct. 29, Atlanta; Nov. 5, Denver; 
Nov . 18, San Francisco; Dec . 2-3, 
Washington, D. C. 

Based on the comment generated 
at these regional hearings and 
through written critiques of the draft 
guidelines, the commission will 
amend and refine the guidelines in 
order to present a final draft to Con­
gress by April 1987. The commission 
solicits Third Branch readers' views 
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now and at any point during the 
public comment period this fall. 

Congress recently sent the Presi­
dent H.R. 4801 , a bill making impor­
tant technical amendments to the 
Sentencing Reform Act. The ke y 
provisions of H.R. 4801 make two 
modifications of the act' s require­
ment that the maximum term of im­
prisonment in a range not exceed 
the minimum term by more than 25 
percent. This requirement caused 
problems with respect to the ranges 
imposing the longest terms of im­
prisonment as well as the ranges im­
posing the shortest terms. 

At the top end, the 25 percent lim­
itation created difficulty because 
there was no way mathematically to 
compute the minimum term of im­
prisonment in a range where the 
maximum term was life imprison­
ment. H.R. 4801 alleviated this diffi-

An amendment made at the low 
end of the imprisonment ranges will 
affect an even larger number of 
cases . The problem caused by the 25 
percent limitation at the low end 
was that the commission would 
have to create many narrow, imprac­
tical guideline prison ranges . For ex­
ample, if the guidelines provided for 
a minimum sentence of 30 days, 
then the maximum sentence could 
only be 37.5 days. These ranges 
would unduly restrict the discretion 
of the sentencing judge . Congress 
responded to this problem by setting 
the maximum of a range at " the 
greater of 25 percent or 6 months" 
more than the minimum . This 
means that if the guideline,s called 
for a minimum sentence of 30 days 

See SENTENCING, page 8 

Congress Approves Supplemental Appropriations, 
Funds Available for Civil Jury Trials 

Congress has approved and Presi­
dent Reagan has signed the urgent 
supplemental appropriations bill, 
H .R. 4515, which provides $3.8 mil­
lion in supplemental funding for the 
fees and allowances of jurors . Ac­
cordingly, the Judicial Conference's 
Executive Committee has rescinded 
its previous advice to suspend civil 
jury trials . 

In addition to funding for jurors, 
the bill provides for the transfer of 
$8 million into the appropriation 
"salaries of supporting personnel" 
and $3 million into "space and facili­
ties." These transfers were derived 
from a projected balance in the 
"salaries of judges" appropriation 
and from savings achieved through 
Gramm-Rudman-Hollings reduc­
tions in the "expenses of operation 
and maintenance of the courts" ap­
propriation; they will be ap_plied to 
personnel salaries and rental of 
space. This transfer of funds is suffi­
cient to preclude the likelihood of 
any furlough of personnel at the end 

of the fiscal year , according to 
L. Ralph Mecham, AO director. 

The supplemental approval also 
contains $1.2 million for an addi­
tional 200 deputy clerk positions and 
$1.3 million for a study of the con­
s truction of a new judiciary 
building. • 

Amendments to Federal 
Rules of Appellate 
Procedure Effective 

Since Congress took no action to 
defer the effective date of the 
amendments to the Federal Rules of 
Appellate Procedure that were 
adopted by the Supreme Court on 
Mar. 10 pursuant to 28 U.S .C. 
§ 2072, they became effective July 1, 
1986, as provided in the Supreme 
Court Order promulgating them (set 
out in House Document 99-179). A 
copy of this order was forwarded to 
all federal judges and U.S . magis­
trates in March. • 
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Stoorza Named FJC 
Systems Div. Director 

Edwin L. ("Larry") Stoorza, Jr., is 
the new director of the FJC' s Innova­
tions and Systems Development Di­
vision, replacing Gordon Berrnant. 

Mr. Stoorza carne to the FJC in 
1976, serving as project leader for 
the design and development of 
AIMS and as deputy director of the 
Innovations and Systems Develop­
ment Division. In 1981, he joined 
the AO as chief of the Systems Serv­
ices Branch to ensure a smooth 

Larry Stoorza 
Courtran transfer and to assist in 
coordinating the automation activi­
ties of the AO and FJC. He then be­
carne assistant director of Manage­
ment Systems and Services of the 
AO. In that position, he was respon­
sible for directing the activities of the 
Statistical Analysis and Reports Divi-

Judicial Workload Statistics 
Published 

The Reports of the Proceedings of 
the fudicitzl Conference of the United 
States, held in March 1985 and in 
September 1985, together with the 
Annual Report of the Director of the 
Administrative Office have been 
published. 

The volume includes an analysis 
of the workload of the federal 
courts for the 12-month period 
ended June 30, 1985. It was pre­
pared by the Statistical Analysis 
and Reports Division, with appen­
dix tables generated by the Sys­
tems Services Division. 

sion, Administrative Services Divi­
sion, and Systems Services Division. 

A native Texan, Mr. Stoorza is a 
graduate of the University of 
Oklahoma and was recently pro­
moted to the rank of captain in the 
U.S. Naval Reserve. • 

Judicial Con£. Certifies 
Impeachment of Judge 
May Be Warranted 

The Judicial Conference of the 
United States has certified to the 
speaker of the House of Representa­
tives that "consideration of the im­
peachment" of Judge Harry E. 
Claiborne (D . Nev.) "may be war­
ranted." The certificate was signed 
by Chief Justice Warren E. Burger on 
June 30, 1986, and states that on 
June 18, 1986, the Judicial Council of 
the Ninth Circuit certified to the Ju­
dicial Conference (as provided by 28 
U.S.C. § 372(c)(7)(B)) that Judge 
Claiborne "has engaged in conduct 
which might constitute grounds for 
impeachment under Article I of the 
United States Constitution." The cer­
tificate of the Ninth Circuit Judicial 
Council, dated June 18, 1986, was 
signed by Chief Judge James R. 
Browning. 

The Judicial Conference's certifi­
cate also notes that "in special ses­
sion by telephonic conference call," 
the Conference "has exercised its au­
thority under 28 U.S.C. § 372(c)(8) to 
consider the certificate of the Judicial 
Council of the Ninth Circuit." The 
Judicial Conference, acting upon the 
Ninth Circuit's certificate and upon 
the certified official records of Judge 
Claiborne's conviction in the district 
court, concurred in the Ninth Cir­
cuit's determinations. 

Judge Claiborne was convicted in 
the U.S. District Court for the Dis­
trict of Nevada on two counts of 
violating §7206(1) of the Internal 
Revenue Code. That conviction be­
carne final May 1, 1986, when the 
district court received the mandate 
of the U.S. Court of Appeals for the 
Ninth Circuit, affirming the lower 
court's judgment. • 

BULLETIN OF Tiff m_ 
FEDERAL COURTS ij,jlij,j 

McCafferty Retires as 
Division Chief at AO 

On June 30, James A. McCafferty, 
chief of the Statistical Analysis and 
Reports Division of the Administra­
tive Office, retired. His 38 years of 
government service include 23 years 
with the AO. 

Mr. McCafferty's work with statis­
tics gathering started during his ten­
ure at the U.S. Bureau of Prisons. 
When the AO's Statistical Analysis 
and Reports Division was formed in 
1977, he was designated division 
chief. 

In submitting his resignation, Mr. 
McCafferty wrote: "I have seen our 
technological advances rise from 
simple manual statistical systems to 
highly sophisticated communication 
of data from the courts to the main 
computer in the division. I have 
seen the expanded use of federal ju­
dicial statistics." Mr. McCafferty also 
praised the division's staff and their 
dedicated service. 

Mr. McCafferty's service was rec­
ognized when AO personnel hon­
ored him recently at a luncheon. AO 
Director L. Ralph Mecham, in ad­
dressing the gathering, said, "We 
are losing a valued employee who 
has provided dedicated leadership in 
an area vital to the work of the fed­
eral courts." • 

Positions Available 
Federal Public Defender, E.D.N.C. 

Salary to $70,500. Requires law degree 
and membership in a state bar; five 
years' criminal practice experience 
(preferably with significant federal 
criminal trial experience). Apply by 
Aug. 31 on form available from J. Rich 
Leonard , Clerk, U.S. District Court, 
P.O. Box 25670, Raleigh, NC 27611. 

Federal Public Defender, S.D. 
W.Va . Salary fixed by 4th Cir . Four­
year appointment. Requirements as in 
above notice; must start work by Oct. 
15, 1986. Apply by Aug . 15 on form 
available from Ronald D. Lawson, 
Clerk, U.S. District Court, P .O . Box 
2546, Charleston, WV 25329. 

EQUAL OPPORTUNITY EMPLOYERS 
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administrative challenge where you 
must have management by consen­
sus-a collegial kind of manage­
ment-where you have to work by 
consensus and moral suasion. 

Do you think the judges don't re­
alize that you have limits on what 
you can do? 

I think, in fact, a few of them do 
not appreciate it, particularly those 
who are not involved in Judicial 
Conference committees or who may 
not have had experience working 
with Congress. But there are some 
very substantial limits on what the 
AO can do. For example, we are lim­
ited by the policies established by 
the Judicial Conference and its com­
mittees. Secondly, I can assure you, 
we are limited by what Congress 
does. The classic example is Gramm­
Rudman-Hollings itself- plus the 
whole appropriations process, and 
not just the money; Congress deter­
mines court personnel levels; they 
determine whether the courts can 
have probation and the pretrial serv­
ices in a mixed administration or 
whether they have to be separate . 
Almost day to day we must deal 
with limitations imposed on AO pol­
icy by Congress and by the Judicial 
Conference. 

Do most of the questions come 
from the new judges? 

Yes, some are from new judges, 
but also from a few others who have 
not had to wrestle with congres­
sional requirements. Moreover, 
some in the judicial family do not 
appreciate the other external limits 
imposed upon us . We have virtually 
no jurisdiction over buildings for the 
courts and very little over tenant al­
terations. That's GSA's role. And, 
likewise, we have very little to say 
with respect to the U.S . Marshals 
Service or the Office of Personnel 
Management or the General Ac­
counting Office, all of which restrict 
what we can do in the AO and what 
the judiciary can do. 

What is the complement of per­
sonnel in the AO? 

Presently we have 538 employees . 

Our authorized positions are 583. 
We have been operating, because of 
Gramm-Rudman-Hollings, at a level 
of actually less than the 94 percent 
limit required for the rest of the judi­
cial supporting personnel under 
standards imposed by the Judicial 
Conference. 

There are over 1,000 Article III 
federal judges in the system, and it 
takes a lot of management to see 
that the judges and their supporting 

L. Ralph Mecham 

staff have everything they need to 
process their cases. What are your 
biggest problems? 

The biggest problems clearly are: 
First, to cope with Gramm-Rudman­
Hollings; second, to help defend our 
budget with the appropriations com­
mittees and with the budget com­
mittees of Congress. We have an ex­
cellent budget committee of the 
Judicial Conference chaired by Chief 
Judge Charles Clark, who is really a 
judicial statesman. The AO plays an 
important role in that. Third is the 
delicate balancing act to implement 
policies required by Congress and 
the Judicial Conference that may not 
be popular with judicial personnel. 
The fourth problem is to assist in 
providing the kind of services that 
are needed: everything from payroll 
to personnel to supplies to equip­
ment. One of the major programs 
we now have is the area of automa­
tion. Better than one-third of our 
budget in the AO goes to help auto­
mate the courts' administration. 

When a candidate for a judgeship 
is nominated for appointment to a 
federal court, do you make contact 
immediately? 

We do . The day after they are 
nominated I send a letter 
congratulating them and inviting 
them to come by the office, perhaps 
at the time of their Senate confirma­
tion hearings. We then set up 
briefings . I meet with them person­
ally and Deputy Director Jim 
Macklin often meets with them as 
well, and then we have people come 
in from the personnel division who 
can acquaint the judges with how 
they hire, how much they can pay 
their law clerks and their secretaries, 
what their benefits may be such as 
judicial survivors' benefits, travel, 
per diem, subsistence, insurance, 
and that sort of thing . And, of 
course, we also talk to them about 
the assistance we can give, of a lim­
ited nature, on space requirements. 
If they are moving into chambers 
that are being vacated by a judge, 
that is easy. But if they are not, or if 
it is a new judge where there are no 
chambers, that is more of a chal­
lenge for us. 

If they don't have space in the 
courthouse, do you have to lease 
space? 

GSA must lease space, and that 
means that sometimes other 
agencies may be deposed in a fed­
eral building that is already 
occupied. The space problem is one 
of the most vexing problems facing 
the judiciary, because for new 
judges where there is no space avail­
able I have heard of delays up to five 
to six years before they get into the 
quarters planned for them . GSA 
feels that it can' t begin the real work 
on a project until a new judge is 
confirmed and funds are available. 
At the AO we can do better than 
that, but our role is narrow. 

Currently the courts are func­
tioning under the Five-Year Plan for 
Automation in the U.S. Courts, 
which is being implemented jointly 
by the AO and the FJC. Given the 
constraints of Gramm-Rudman-
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Hollings, are you able to keep on 
schedule? 

Gramm-Rudman-Hollings has hit 
this program, too. However, I don't 
think it has hit the fundamental part 
of it in a basic way yet. There have 
been some delays, but we have been 
able to keep our computer equip­
ment and installation program going 

merce, and Justice Departments; 
that is, a 14 percent increase. That is 
less by $54 million than we had 
asked for, but nonetheless we got 
the biggest increase, and I feel quite 
encouraged by it. Big problems re­
main, of course-the full House, the 
Senate-and we have to get it by the 
president. Then we must see what 

''I have at least 1,000 bosses that I have to be responsive 
to, a tremendous amount of responsibility, and very little 
authority." 

happens when Gramm-Rudman­
Hollings, round two, kicks in next 
Oct. 1. 

When the supplemental funds for 
fiscal year 1986 came through, did 
that mean that Congress was recog­
nizing the fact that the courts must 
stay open-that judges must be 
available for certain matters-or did 
they decide the courts just needed 
more money? 

Well, both, I think. Actually, our 
Judicial Conference Budget Commit­
tee and the AO had anticipated that 
we would not have enough money 
for jurors' funds for the fiscal year, 
and so last February the judiciary 

BULLETIN OF 1HE A\"b 
FEDERAL COURTS ~1~ 

16 because supplemental money had 
not yet been appropriated. Congress 
did appropriate the money and the 
president, we were told, indicated 
he would sign the bill, so the Con­
ference was able to lift the suspen­
sion. Congress knew we needed the 
money. They knew that it was vital, 
but there were these institutional de­
lays that caused the problem. Actu­
ally, the courts were open, and even 
in the regular workaday business 
civil jury trials are delayed or post­
poned for a whole variety of rea­
sons. So a brief delay was not a cata­
clysmic thing, but it was nonetheless 
very serious because, to my knowl­
edge, this is the first time that civil 
jury trials have ever had to be de­
ferred because of a lack of funds. It 
caused serious disruption through­
out the judiciary. 

Have you made any managerial 
changes since taking office? 

Yes, we did indeed make some 
managerial changes. The Chief Jus­
tice expected me to do so, and I am 
sure others in the judicial branch did 
as well. They ranged from such 
things as doing away with an assist­
ant director position to the Chief Jus-

at a pretty good clip. We have had 
to reduce the number of computers 
that we plan to install this year from 
31 to 26, but that is not as bad as it 
could have been. It has meant that 
we have had to delay general office 
equipment and word processing 
equipment a little more than we 
would have preferred. And, of 
course, there had to be some per­
sonnel cuts in order to meet our 94 
percent quota, so we have had fewer 
people available for automation 
functions than we would have liked . 
As for the New AIMS program for 
the appellate courts, we were able to 
accept transfer of that just two days 
ago from the FJC [see related story, 
p . 1]. We are making progress. We 
hope we will be able to continue 
moving. We will see how Congress 
treats us during this next fiscal year. 
It's very important. 

11We literally ran out of money for civil trials as of June 16. 
It caused serious disruption throughout the judiciary." 

How much is in the AO's fiscal 
year 1986 budget, and how much do 
you expect to have for fiscal year 
1987? 

Our current fiscal year appropria­
tion is about $28 million. That con­
trasts with a budget for the judiciary 
overall of $1,031,000,000. So the AO 
budget is 2.7 percent of the total ju­
diciary budget. 

The House Appropriations Com­
mittee has approved for the judici­
ary overall an increase of almost 
$143 million over fiscal year 1986, for 
a total budget of about 
$1,174,000,000. The judiciary got a 
somewhat larger increase than did 
the other agencies covered by our 
appropriation, namely State, Com-

asked Congress for additional funds. 
We alerted the Judicial Conference 
in March that unless more funds 
were appropriated the Conference 
would conceivably have to suspend 
civil jury trials. So Congress was 
alerted well in advance, as was the 
Judicial Conference in March. Both 
appropriations committees in Con­
gress recognized we must have ad­
ditional funding, and they approved 
it. The only trouble came when they 
included it in the supplemental ap­
propriation bill for fiscal year '86. 
There were many controversial . pro­
visions which caused delays of a 
month or two in the House and ad­
ditional delays in the Senate. Conse­
quently, we literally ran out of 
money for civil jury trials as of June 

tice appointing a committee, chaired 
by Judge Edward Devitt with three 
other distinguished judges, to look 
at the overall management and 
staffing of the AO. That committee 
is about ready to report. We have 
also beefed up our whole space and 
facilities team, trying to deal with 
that very difficult challenge posed 
by GSA and by the necessity to have 
adequate chambers and courts. I 
think we have substantially 
strengthened our legislative re­
sponse and are supportive of the ju­
diciary in that area . We have tried 
both to push for and to be more re­
sponsive to judges generally, includ­
ing bankruptcy judges. We have 
tried to instill an attitude in our 

See MECHAM, page 6 



6 $ 
THE THIRD BRANCH 
MECHAM, from page 5 

employees-most of them already 
had it-to be prompt and polite and 
professional; to have pride in their 
work; to be positive and to operate 
under a rebuttable presumption that 
if somebody in the courts is re­
questing something, we would try 
to get it. And if it was impossible, 
we would let them know that and 
why. We've initiated a program of 
goal-setting on an annual basis with 
periodic review and objectives. And, 
of course, we have complied fully 
with Gramm-Rudman-Hollings, set­
ting staff limits actually below the 94 
percent of our authorization. We are 
adopting zero sum budgeting for the 
AO so as to justify every dollar that 
is spent. We do not assume we need 
the money just because we have had 
it in the past. 

So there have been quite a few 
management changes, but there are 
going to be many more and some of 
them quite soon. I am a great be­
liever in management by objectives . 
I don't think it is a panacea, but I do 
think it has value. We did this in the 
corporation for which I worked, the 
university where I was vice presi­
dent, the government agencies 
where I have served. 

Could we talk about the future of 
the courts? Do you believe the fed­
eral court system will continue to 
grow at the pace it has over the past 
20 or so years? Do you anticipate 
added problems with growth? 

Well, district court filings between 
1969 and 1985, which is roughly the 
period of Chief Justice Burger's in­
cumbency, are up 178 percent, ap­
peals filings are up 226 percent, the 
number of district court judgeships 
has gone up 69 percent, appellate 
judgeships have gone up 61 percent. 
The budget overall for the judiciary 
has expanded by 720 percent and 
the major reason is the exploding 
caseload. I talked to a researcher 
who is studying this, and he tells me 
that during Chief Justice Burger's 
administration there have been 314 
statutes passed by Congress which 
have added to the jurisdiction of the 

federal judiciary. It is no wonder the 
caseload has jumped. In my opin­
ion, the courts' jurisdiction will con­
tinue to expand until Congress 
comes up with a dollar figure for 
each new jurisdictional item they 
impose on the judiciary and are 
compelled to provide funding before 
the law goes into effect. A judicial 
impact statement is needed. Usually 
the authorizing legislation is sepa­
rate from the appropriation. Some­
how we have to make those who 
impose these burdens on the courts 
realize what they are doing. I would 
predict a continued increase in court 

"We have tried to instill 
an attitude in our em­
ployees to have pride in 
their work and to [pre­
sume] that if somebody 
in the courts is requesting 
something, we would try 
to get it." 

work until such things as diversity 
jurisdiction are ended. Twenty-five 
percent of the current caseload 
comes from diversity disputes. Un­
less Congress starts cutting back on 
some of the jurisdiction already 
given or stops the flow of statutes, I 
think the judiciary will continue to 
grow. So the future of the judiciary 
depends for the most part on what 
Congress does and what happens in 
the economy as in the case of bank­
ruptcy cases. Bankruptcy filings, we 
project, will go up 35 percent this 
year, a sign of an unhealthy 
economy, at least in the areas where 
these filings are taking place. Of 
course, the courts can do much 
themselves to improve case manage­
ment and judicial administration. 

Your position carries with it the 
title of secretary of the Judicial Con­
ference of the U.S. What responsi­
bilities come with this? 

I am indeed secretary, and I re­
gard the secretariat responsibility of 
the AO to the Judicial Conference 
and its committees to be of para-

mount importance, and we give the 
highest priority to it. 

Does the AO staff the committees 
working on Judicial Conference 
matters? 

We do provide staffing, and I re­
gard this as an essential function for 
judicial administration in our coun­
try. We have certain members of the 
staff assigned to work with the Judi­
cial Conference as an entity. We 
serve the Judicial Conference as 
such and respond to its chairmen 
and the Chief Justice, and I work 
very closely with him in that capac­
ity. But each of the committees and 
subcommittees requires staffing. Jim 
Macklin, my deputy, for example, 
works with the rules committees 
and court administration. Our gen­
eral counsel staffs the judicial branch 
committee. We have at least one 
staff member assigned to every sub­
committee and to every committee 
of the Conference. 

Staff members work with the com­
mittees and help prepare the 
agenda. They handle the informa­
tion flow to the committee mem­
bers. They are responsive to the re­
quests of the chairmen. They may be 
involved in setting up studies. They 
help in arranging the meetings 
which are held by the committees 
and subcommittees, and handle the 
logistics involved. It's a major re­
sponsibility and it's a very important 
one. 

Could you describe how the AO 
cooperates with the Conference 
committees in drafting legislation to 
be proposed to Congress? 

Well, it happens two ways. Often 
we will have requests from Congress 
to comment on specific legislation, 
and in response to that request, the 
AO, working with the Conference 
committee chairmen and the sub­
committees, will endeavor to frame 
a response. It might just be a letter 
commenting on a bill, or it may be 
actually writing amendments. That's 
one aspect of it. The other aspect is 
that the Conference itself will, as 
part of the committee process, or on 
its own initiative, propose legisla-
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tion, and then it is necessary to draft 
implementing bills. Some typical re­
cent examples: bankruptcy judge­
ship legislation and retirement of 
magistrates, bankruptcy judges, 
Claims Court judges, and others. 
On behalf of the Conference, I sub­
mit Conference-approved legislation 
to Congress, and usually members 
agree to sponsor it. 

What happens if you learn that 
specific legislation has already been 
introduced that you believe will 
pose a great problem for the federal 
courts? 

Usually we would alert the rele­
vant committees of the Conference, 
if they were not already apprised of 
it, and a suitable response will then 
be framed . If there is time, it will go 
up through the normal committee 
procedures. Sometimes we have to 
make some ad hoc decisions in re­
sponse to an emergency. Usually, 
though, it will involve an issue 
where we already have policy guid­
ance of some kind from the Confer­
ence, or we can get it presently from 
the committees and subcommittees. 
Yes, we would respond. However, I 
must also say that if it impacts the 
judiciary, most frequently we will 
receive a request from the congres­
sional committees for action. Of 
course, there are times when 
amendments are offered on the floor 
of the House or the Senate, particu­
larly in the Senate where the rules 
are much looser on germaneness 
and where discipline is much less 
tight. There, an amendment can be 
offered without our having any 
chance to respond at all. No fore­
warning at all. To illustrate, some 
floor amendments were added to 
the bankruptcy judgeship bill in the 
Senate that the Conference opposed, 
and we didn't know they were corn­
ing up. We do have an opportunity 
to seek some corrective action in the 
House, but had the amendments 
come on a House-passed bill then 
the only recourse would be to the 
Senate and House conferees. 

The chairman of the House Judi­
ciary Committee has said he will 

initiate impeachment procedures in 
the House against a federal judge. 
Will the AO get involved in any 
way? 

In fact, the AO was asked several 
questions by Chairman Kastenrneier 
of the House subcommittee which 
handled the Judge Claiborne matter 
in the House. As you know, the 
House performs the equivalent of a 
grand jury function in the impeach­
ment process, and we received 
many questions and worked 
cooperatively with the chief judge 
and clerk of the court in Las Vegas, 
Nev., and with Chief Judge Brown­
ing in providing information to the 

"There have been quite a 
few management changes, 
but there are going to be 
many more and some of 
them quite soon." 

committee. We don't know what we 
will be asked to do by the Senate. 
On July 1, a certificate was delivered 
to the speaker of the House certi­
fying at the direction and on behalf 
of the Judicial Conference, which 
held an emergency meeting on June 
27, that the Conference had deter­
mined that there might be grounds 
for impeachment. Similar action had 
been taken previously by the Ninth 
Circuit. The Chief Justice conveyed 
the Ninth Circuit's certification along 
with that of the Conference to the 
House [see related story, p. 3]. 

Is there anything in the federal 
court system you would like to see 
changed? 

As for management improve­
ments, the field is "white already to 
harvest" in the AO. We have many 
great people. But we have probably 
done a better job in trying to help 
the courts improve management, for 
example in the area of automation, 
than we have helped ourselves. We 
don't have a five-year automation or 
management plan for the AO and 
we are going to have one for auto­
mation, word processing, and for 
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management generally. Fortunately, 
we have many good people who 
work effectively with those re­
sources we do have. Then, too, the 
courts can improve their manage­
ment. Chief Justice Burger certainly 
has done more than anyone I know 
to try to make all participants in the 
judicial family management­
conscious. Obviously this has to be 
done in a collegial way; it can't be 
imposed on anyone. But that clearly 
is something, I think, where the ju­
dicial branch can do a better job. 

You asked for a sort of "legislative 
wish list." I think that increasingly 
the judiciary should be able to con­
trol its own destiny with fewer out­
side controls. Some of my staff dis­
agree with me in part, but I think 
more and more we need to get con­
trol of the money for buildings and 
for tenants' alterations, and perhaps 
contract out projects instead of hav­
ing to go through GSA. Secondly, in 
the AO we need to be under the 
same personnel system the rest of 
the judiciary is. We have the anom­
aly of having great difficulty in 
hiring people from the courts be­
cause they are not under the com­
petitive system. The judiciary ought 
to have its own personnel system. 
We shouldn't have to follow all the 
red tape that the Office of Personnel 
Management imposes. That's got to 
change. We must improve our rela­
tionships between the courts and 
the AO and the U.S . Marshals Serv­
ice . I hope we can do a better job at 
that. The police function is in the ex­
ecutive branch and ought to be 
there , but I believe we can work 
more closely. 

Would you change the security 
system for the judiciary? 

You are talking now about per­
sonal security? I think the Marshals 
Service generally does a good job, 
but Gramm-Rudman-Hollings cuts 
had to be made by the marshals; 
then with the AO, they had to cut 
back the number of court security of­
ficers and, lastly, the number of 
GSA guards was reduced. I've got to 

See MECHAM, page 8 
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believe that the cumulative effect 
was to reduce security for judges 
generally. It' s a very difficult prob­
lem and adds to the inherent tension 
which arises with dual ad­
ministration. 

Another area, and I should have 
perhaps mentioned this first: I hope 
the Quadrennial Commission will 
take steps to raise judicial salaries 
along with congressional salaries 
and those for political appointees of 
the executive branch. I think it has 
to be done . I know it's difficult to do 
that when you have the specter of 
Gramm-Rudman-Hollings and large 
deficits hanging fire over the 
economy. But I think it must happen 
if the country is to attract the best 
judges and keep those we have 
now. Judges need to have financial 
security. I recognize they are not go­
ing to be paid as much as they 
would if they were in the private 
practice of law, and they know that. 
They're public-spirited or they 
would not be in the jobs they are in . 
But there's an important area where 
we must have a major break­
through, and that's the area of 
salaries for judges and for the judi­
cial system generally. 

Because of inflation since 1969, 
judges' salaries have gone down in 
real dollars substantially. If they 
were being paid at 1969 rates, in 
1985 dollars a district judge would 
receive about $130,000 and a circuit 
judge $137,000. In fairness they 
ought to- be paid at least that much 
just to stay even. Last year we 
gained a major legislative break­
through on travel and subsistence. 
The benefits will commence Oct. 1, 
1986. For example, a judge coming 
to Washington, D.C., on judicial 
business is probably going to get 
more than twice (if he or she item­
izes expenses) as much as the judge 
is able to get now. • 

NEW AIMS, from page 1 

Fourth, Ninth, and Tenth Circuit 
Courts of Appeals, which acted as 
pilot courts for this project. The 
Center and the pilot courts were 
joined by representatives from the 
other circuits and from the AO at 
critical points in the planning and 
development of the system. 

The major advantage New AIMS 
brings to the court is its powerful 
ability to generate schedules, forms, 
and reports directly from the accu­
mulation and processing of coded 
docket entries. New AIMS is inten-
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for a particular minor offense, the 
Commission will have the authority 
to authorize a maximum guideline 
sentence of seven months. • 

BICENTENNIAL, from page 1 

broadcasts, lecture series, and other 
forums for educating the public 
about the Constitution. 

Senator Dennis DeConcini 
(D-Ariz.), ranking minority member 
of the Senate Judiciary Committee 
Constitution Subcommittee, was in­
troduced as a new member of the 
commission, replacing Washington 
attorney Edward P . Morgan, who 
died in March. • 

tionally open-ended in its design, 
which means that courts can in­
crease their uses of it as they become 
more familiar with its features. The 
Center is now incorporating many of 
the features and capabilities of New 
AIMS into systems under develop­
ment for the district and bankruptcy 
courts . New AIMS thus brings an in­
direct benefit to these other courts as 
well . The AO is currently working 
with the Second, Sixth, and Seventh 
Circuits on schedules for the instal­
lation of New AIMS in those 
courts. • 
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Judge Frank Johnson Discusses Civil Rights 
In the Sixties; Prison Reform in Alabama 

Judge Frank M. Johnson, Jr., is a na­
tive of Alabama and received his LL. B 
from the University of Alabama in 1943. 

The judge's federal career began with 
his appointment as U.S . attorney for the 
Northern District of Alabama in 1953. 
After two years he was appointed to the 
U.S. District Court, where he served 
until 1979, when he was elevated to the 
Fifth Circuit. When the Fifth Circuit 
was restructured in 1981, Alabama be­
came part of the new Eleventh Circuit. 

Though he is well known for his civil 
rights decisions, those cases are only a 
part of over 30 years' outstanding serv­
ice on the federal bench, a fact recognized 
when he was given the prestigious 
Devitt Award in 1985. 

Your early years were spent in 
Winston County, Alabama. Did this 
community affect your approach to 
the law and to deciding constitu­
tional issues? 

I think background affects every­
one. Northwest Alabama, where 
Winston County is situated, was in­
habited back in the early 1800s by 
remnants of Andrew Jackson's army 
after he had been down to fight the 
Creek Indians. Land in Tennessee at 

that time was selling for $2 and $3 
an acre but you could buy land in 
Winston County for 5 cents and 10 
cents an acre. Many of Jackson's 
men went back to Tennessee and 

Judge Frank M. Johnson, Jr. 

got their families and returned to 
northwest Alabama, where they 
bought small parcels of land­
something that they could farm on 
their own. Slavery wasn't known in 
that part of the state, so if your farm 
was tended, you tended it. 

Center Publishes Two Bibliographies on the 
Bicentennial of the U.S. Constitution 

The Center has recently issued two 
publications related to the bicenten­
nial of the United States Constitution. 

The Writing and Ratification of the 
U.S. Constitution: An Abbreviated Bibli­
ography is a brief annotated list of sev­
enteen books and articles on the 
Philadelphia Convention of 1787, its 
causes, and subsequent events. 

The Writing and Ratification of the 
U. 5. Constitution: A Bibliography, by 
Russell R. Wheeler, is a more exten­
sive bibliography on the subject, 
consisting of 44 pages. This publica­
tion deals mainly with the founding 
period but also includes, more 
broadly, some literature on American 
constitutional history. The abbrevia-

ted bibliography mentioned above is 
included in this larger version. Both 
versions include a 2-page chronology 
of events of the founding period. 

The bibliographies were prepared 
by the Center to assist federal judges 
and other members of the federal ju­
dicial system with their participation 
in the celebration of the bicentennial 
of the Constitution. 

A copy of either or both of these 
bibliographies can be obtained by 
writing to Information Services, 1520 
H St., N.W., Washington, DC 20005. 
Enclose a self-addressed mailing la­
bel, preferably franked (2 oz. for the 
shorter version; 8 oz. for the longer) . 
Please do not send an envelope. 

VOLUME 18 
NUMBER 9 
SEPTEMBER 1986 

This was subsistence farming? 
Absolutely. The people in 

Winston County adhered rather fer­
vently to the Jacksonian philosophy 
out of fierce loyalty to the national 
government. The most dramatic ex­
ample of that was about the time the 

See JOHNSON, page 4 

House Approves More 
Bankruptcy Judgeships 

On Aug. 5, the House approved 
H.R. 5316, a bill to authorize 52 ad­
ditional bankruptcy judgeships and 
to make permanent the U.S. trustee 
program for the administration of 
bankruptcy estates under the De­
partment of Justice, mandating the 
program in every judicial district. 

During House and Senate hear­
ings on the bill, Judge Robert E. 
DeMascio (E.D. Mich.), chairman of 
the Judicial Conference's bankruptcy 
committee, summarized the Confer­
ence's objections to the U.S. trustee 
program. 

Judge DeMascio noted that hous­
ing the program in the Department 
of Justice, which in many cases rep­
resents the interests of executive 
branch agencies as creditors of the 
estate, creates conflicts of interest. 
He further noted the cost of the U.S. 
trustee program. Because providing 
sufficient staff support at all the lo­
cations where bankruptcy judges sit 
on a regular basis would be too ex­
pensive for the department, its 
travel costs will increase and delays 
in cases can be expected. The U.S. 
trustees will have to duplicate the ef­
forts of the clerk's offices, other Jus­
tice Department lawyers, and per­
sonnel of such other agencies as the 
IRS. The national U.S. trustee pro­
gram is now estimated to cost more 
than $50 million on a regular basis; 
Judge DeMascio stated the Confer­
ence's opinion that a similar pro­
gram operated in the judiciary 

See BANKRUPTCY, page 12 
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Sentencing Commission Asks for Outside Input 
This is one of a series of articles to 

keep federal judges and supporting per­
sonnel informed about the Sentencing 
Commission's work. 

The U.S. Sentencing Commission 
continues to solicit the widest possi­
ble comment on its work. To this 
end, it will publish working draft 
guidelines for public comment in 
late September in the Federal Regis­
ter . While not a complete or final 
document, the working draft will be 
detailed enough to allow meaningful 
evaluation. It will also identify im­
portant issues that the commission 

~:~~ SENTENCING 
THE CoMMISSION 

believes need more extensive public 
input. The commission stresses that 
changes in the draft will be made up 
until the time the guidelines are sub­
mitted to Congress next year. 

The Sentencing Commission urges 
interested parties to study the draft 
after its publication and submit writ­
ten suggestions on how to improve 
it. Chairman William W. Wilkins, 
Jr., emphasized that the "guidelines 
should reflect the combined efforts 
of as many interested people as 
possible." 

will plan to attend. Dates for the 
hearings were listed in the August 
issue of The Third Branch. Further de­
tails, including the specific location 
of each hearing, will be provided as 
the information becomes available. 

* * * 
The Sentencing Commission's 

most recent public hearing on July 
15 generated wide-ranging opinions 
on the sentencing options that are 
available and appropriate for de­
fendants convicted of federal of­
fenses . Testifying at the hearing, As­
sistant Attorney General Douglas 
Ginsburg of the Justice Depart­
ment's Antitrust Division argued for 
mandatory jail terms for most 
Sherman Act violators, including 
first-time price-fixers. While serving 
to punish the offender, a prison sen­
tence would also act as a deterrent 
to others contemplating similar crim­
inal activity, he said. "Deterrence is 
the primary goal of criminal antitrust 
enforcement, and we are convinced 
that accomplishing this goal requires 
the use of very substantial penalties 
in the form of both fines and impris­
onment," Ginsburg testified. 

Herb Hoelter and Marcia Shein, 
representing the National Associa­
tion of Criminal Defense Lawyers, 
argued for more emphasis on alter-
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native sentencing and less on im­
prisonment. "There is no evidence 
that longer prison sentences provide 
greater deterrence than shorter 
ones," Ms. Shein said. 

The commission's fifth hearing is 
scheduled for Sept. 23, 1986, in 
Washington, D.C., and will deal 
with the topic of plea negotia-
tions . • In conjunction with publication of 

the working draft, the commission is 
planning a series of public hearings 
across the country, which the corn­
mission hopes interested individuals 

Nominations to State Justice Institute Board 
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President Reagan in July nomi­
nated 9 of the 11-member Board of 
Directors of the State Justice Insti­
tute, subject to Senate confirmation. 
Two remaining appointments are to 
be made-one from the public sec­
tor, the other from the judiciary. 

Creation of the State Justice Insti­
tute was proposed by the Confer­
ence of Chief Justices in 1979, and 
the institute was established by stat­
ute in 1984. Under this legislation, it 
is authorized to make grants to sup­
port the state courts, law schools, 
national nonprofit organizations, 
and other groups working in the 

areas of judicial administration, con­
tinuing judicial education and train­
ing, and judicial research . 

Though President Reagan pro­
posed a recission of the insti tu te's 
fiscal 1986 funds, Congress did not 
approve it . Thus, although th e $8 
million appropriated for fiscal year 
1986 remains available until Sept. 30, 
the institute probably will not have 
time to spend or obligate most of 
that amount before the beginning of 
fiscal year 1987. Any unspent or un­
obligated fisca l year 1986 funds 
would revert to the Treasury on 
Sept. 30. • 
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ABA House Receives Report on Professionalism use of sanctions for errant lawyers 
by the judiciary (with an added rec­
ommendation that state courts adopt 
a rule similar to Federal Rule of Civil 
Procedure 11). The report empha­
sizes the need to educate the public 
about the legal profession, since 
much of the criticism leveled at law­
yers and judges results from a lack 
of knowledge as to how the judicial 
systems-state and federal-func­
tion. 

A special commission of the 
American Bar Association has rec­
ommended changes directed at im­
proving the professionalism of law 
schools, practicing lawyers, and 
judges. The commission was formed 
in February 1985 following Chief Jus­
tice Burger's call for a study to deter­
mine whether practicing lawyers are 
"moving away from the principles of 
professionalism." John C. Shepherd, 

Parole Commission Cracks 
Down on Crack 

The U.S. Parole Commission has 
proposed amending its parole pol­
icy guidelines so as to sanction 
more appropriately offenses re­
lated to the form of cocaine popu­
larly known as "crack." The com­
mission has solicited public 
comments on the content of the 
proposed guidelines. 

The current guidelines, con­
tained in 28 C.F.R. § 2.20, include 
an Offense Behavior Severity In­
dex to assist in categorizing the se­
verity of various forms of criminal 
conduct. Although examples 
relating to cocaine offenses exist, 
separate guidelines are believed 
necessary in light of differences be­
tween ordinary forms of cocaine 
and the more potent crack. For ex­
ample, the present guidelines for 
heroin and opiate offenses take 
into account the relative potencies 
of heroin and Dilaudid, and multi­
ply distributed amounts of 
Dilaudid by a factor of two to con­
vert such amounts to their heroin 
equivalents. A similar conversion 
factor might be appropriate for 
crack, the Parole Commission be­
lives . Guidelines that reflect the 
smaller quantities involved in 
trafficking in the more potent crack 
might also be developed . In addi­
tion, because of the difficulty of 
analyzing the purity of small 
amounts of crack, the guidelines 
for crack may need to take account 
of its weight alone, rather than 
both its weight and its purity, the 
factors assessed for heroin and or­
dinary cocaine. 

then ABA president, agreed with 
the need for such a study, and the 
commission was constituted under 
the chairmanship of former ABA 
president Justin A. Stanley. 

The commission's 155-page report 
contains recommendations directed 
to law schools, practicing lawyers, 
bar associations, and judges. The re­
port recommends improved cover­
age of ethics in law schools, higher 
standards for law school admissions, 
more and better continuing educa­
tion for practicing lawyers, more un­
derstandable, and written, fee ar­
rangements with clients, and strict 

Members of the ABA House of 
Delegates considered the report at 
the ABA' s annual meeting last 
month. The report will now be dis­
tributed to bar associations and the 
judiciary. • 

House Cuts Appropriations for Judiciary; 
Final Word Rests with the Senate 

The House of Representatives has 
approved and sent to the Senate a 
bill that includes appropriations for 
the judiciary in the amount of 
$1,103,017,000 (exclusive of the 
Supreme Court). This figure is 
$107,080,000, or 9 percent, less than 
the judiciary had requested. 

The reduction came about in two 
ways . The House Appropriations 
Committee in July cut $53,297,000 
from the judiciary's request. In addi­
tion, the bill for the Commerce, Jus­
tice, and State Departments and the 
judiciary as passed by the full House 
included an amendment introduced 
by Congressman Bill Frenzel 
(R-Minn.) that provides for a further 
reduction of 5.03 percen't in the judi­
ciary's appropriations (with the ex­
ception of salaries of Article III 
judges). The Frenzel amendment 
thus further reduced the funds avail­
able to the judiciary (exclusive of the 
Supreme Court) for fiscal year 1987 
by an additional $53.8 million. 

On July 22, AO Director L. Ralph 
Mecham, on behalf of the Judicial 
Conference's Budget Committee, 
wrote to Senator Warren B. Rudman 
(R-N.H.), chairman of the Senate 
Committee on Appropriations, ask­
ing that the committee amend the 

bill to exempt the judiciary from the 
provisions of the Frenzel amend­
ment. The amount approved by the 
House Appropriations Committee 
before the amendment-$53,297,000 
less than requested-is "the bare 
minimum amount required by the 
courts and related agencies to fulfill 
their basic mission," Mecham said. 

On Aug. 14 the Senate Appropria­
tions Committee struck the Frenzel 
amendment and voted to restore 
$50,699,000 of the funds cut. • 

Impeachment Papers 
Received by Senate 

On July 22, the House of Repre­
sentatives unanimously voted four 
articles of impeachment against 
Judge Harry Claiborne (D. Nev.). 
Chief Justice Burger, on behalf of the 
Judicial Conference of the United 
States, had previously certified to 
the speaker of the House that the 
Conference and the Judicial Council 
of the Ninth Circuit had determined 
that there might be grounds for im­
peachment (see August The Third 
Branch). 

On August 6, members of the 
House of Representatives formally 

See IMPEACHMENT, page 12 
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Civil War started . The state of 
Alabama seceded from the Union; 
the state legislature passed a seces­
sion resolution . The people in 
Winston County met and they 
passed a secession resolution of their 
own; the theory behind it was that if 
the state of Alabama as a political 
entity of the national government 
had a right to withdraw by secession 
resolution, then Winston County as 
a political entity of the state of 
Alabama had the same right to with­
draw from the state-and they did. 
They passed a resolution that read 
like this: "We agree with Jackson," 
meaning Andrew Jackson, "that no 
state can legally get out of the 
Union, but if we're mistaken in this 
and a state can lawfully and legally 
secede or withdraw from being a 
part of the Union, then any county 
being a part of the state, by the same 
process of reasoning, could cease to 
be part of the state. We think that 
our neighbors in the South made a 
great mistake when they attempted 
to secede and set up a new govern­
ment. However, we do not desire to 
see our neighbors in the South mis­
treated and therefore we are not go­
ing to take up arms against them, 
but on the other hand we are not go­
ing to shoot at the flag of our fa­
thers, Old Glory, the flag of Wash­
ington, the flag of Jefferson, the flag 
of Jackson . Therefore, we ask that 
the Confederacy on the one hand, 
and the Union on the other hand, 
leave us alone, leave us unmolested 
so that we may work out our politi­
cal and financial destiny here in the 
hills of northwest Alabama." That is 
the reason they called the county the 
Free State of Winston. And, of 
course, that is a part of my heritage. 

So they were a county, but not a 
part of Alabama? 

Well, after the Civil War was over 
everyone ignored it. But that dem­
onstrates their attitude. During the 
war the Confederacy sent press 
forces in there to impress the men 
who were eligible or who they 

thought were eligible into the Con­
federate Army. Most of the men 
went through what they called the 
underground and joined the Union 
forces; a lot of my forefathers fought 
for the Union forces . On the other 
hand, some of them were officers in 
the Confederate Army. It was a di­
vided family . 

The ordinary citizen up there has 
an individual strength . They have 

fudge Frank M. Johnson, Jr . 

integrity . They believe in the per­
sonal integrity of the individual and 
they all respect it. 

Those were the kinds of people 
who through their integrity and for­
titude helped establish our country. 

That' s right. Those people were 
not then, and many of them aren't 
now, highly educated in the formal 
sense, but they are highly intelligent 
and they have a deep respect for the 
rights of the individual. 

Do you have any kin there now? 
Most of them have left. I may 

have been the last one to leave 
there, when I was appointed to the 
federal bench and moved to 
Montgomery in 1955. 

You were U.S. attorney from 1953 
to 1955. Were civil rights cases filed 
when you were in this office? If so, 
would you say that this experience 
prepared you for the civil rights is­
sues that you handled on the dis­
trict court? 

Well, I handled some civil rights 
cases during the time I was U.S. at­
torney. During that time my head-

quarters were in Birmingham. A lot 
of these cases were section 241 and 
242 cases. However, I guess the 
most dramatic case that I prosecuted 
when I was U.S. attorney was United 
States v. Fred & Oscar Dial . The Dial 
family was a very prominent family 
from down in Sumter County, 
Alabama. Sumter County is the 
southernmost county in the North­
ern District of Alabama, and some of 
the plantation owners had a practice 
at that time, according to the evi­
dence , of going over to Meridian, 
Mississippi, which wasn't far from 
Sumter County, and they would 
find healthy, strong black men who 
had been convicted by the justice of 
the peace courts and sentenced to 
jail because they hadn' t paid their 
debts. These people would go to the 
court and pay what was owed and 
take custody of the blacks at the jail 
and take them back to their large 
plantations in Sumter County, 
Alabama. Then they would go and 
get the families of these men and 
bring them to their plantations. The 
only subsistence the blacks had was 
from the plantation store. If they at­
tempted to run off from the planta­
tion, the owners would take their 
bloodhounds and they would get 
them in the swamps, there along the 
Tombigbee River. It was in 1954 
when I prosecuted this case that pri­
marily concerned one fellow, black, 
by the name of Monk Thompson, 
who had run away from the planta­
tion. They took the dogs and they 
found him in the swamp and they 
brought him back and they strapped 
him, according to the evidence, to a 
bale of hay and they whipped him 
with a bullwhip. He died. His body 
wound up in a funeral home in 
Livingston, Alabama, which is also 
in Sumter County, and the people in 
the funeral home took a picture of 
the body and sent the photograph to 
me as the U.S. attorney. I sent the 
FBI down there and they investi­
gated it; the grand jury indicted 
them, and I prosecuted them for in­
voluntary servitude, for peonage, 
and for slavery. The defendants 
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hired the most prominent law firm 
in the South to represent them, and 
the case lasted a full week . Judge 
Seybourn Lynne, who went on the 
bench a few years before I did, was 
the trial judge. The jury convicted 
them, and the judge sent them to 
the penitentiary for the conviction of 
involuntary servitude. That's one ex­
perience that caused me not to be 
too surprised at some of the things I 
ran into when I became U.S. district 
judge in 1955. 

If things like this were going on, 
why didn't your predecessors in of­
fice do something about it? 

Well, I don't know whether it was 
reported to them as dramatically as 
it was reported to me, which was by 
a picture of a dead black man with 
bullwhip stripes all over his body. 
And I had access to a good FBI agent 
that I sent down there, and he made 
a very, very thorough investigation. 
The grand jurors were incensed 
when I presented the case to the 
grand jury, and the verdict reflects 
the petit jury was also incensed. 

We had other cases, of course. We 
had section 242 cases-violations 
where law enforcement officers 
would discriminate against blacks 
and summarily punish them after 
they had been legally arrested, 
things like that. Those were misde­
meanor cases. 

I'd like to go into the early civil 
rights cases you handled and your 
personal reactions to the tasks be­
fore you. The Supreme Court deci­
sions were definite in what they 
said, but they were not specifically 
tailored to the cases you handled. 

The Supreme Court didn't decide 
Brown v. Board of Education until 
1954, and I was U.S . attorney in 
Birmingham at that time . When I 
was appointed a federal district 
judge I moved to a new district. It 
was the second time in the history of 
the country that that had ever 
occurred. I suppose it is just politi­
cally expedient to appoint judges 
from the district where they are to 
serve. The first time a federal judge 

·was appointed to a district other 
than where he resided occurred in 
Tennessee, when President Hoover 
appointed a judge to the Western 
District of Tennessee when he lived 
over in the Eastern District. The sec­
ond time was when President 
Eisenhower appointed me from the 
Northern District of Alabama to the 
Middle District of Alabama. I was 

Judge Frank M. Johnson, Jr. 

the only judge in the Middle Dis­
trict. My predecessor had died five 
or six months before I was sworn in. 
When I moved to Montgomery, the 
headquarters for the district court, 
Circuit Judge Richard T. Rives had 
been on the bench four years. Presi­
dent Harry Truman appointed him, 
and Judge Rives and I served to­
gether on many three-judge cases. 
The first one we served on was with 
Judge Seybourn Lynne (the trial 
judge in the Dial case), in 1956, 
Browder v. Gayle. This was after Mar­
tin Luther King had made his pres­
ence on the scene in Montgomery, 
and after he established the bus boy­
cott. City and state officials refused 
to allow the black people to sit in 
front of a certain line on the buses. 
There was clear precedent for 
segregating on the basis of race be­
cause the Supreme Court in the 
1890s had decided Plessy v. Ferguson 
and that was a public transportation 
case. The first Justice Harlan dis­
sented in that case, a prescient and 
beautifully written dissent. The law 
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is now settled that you cannot in 
any public facility discriminate on 
the basis of race without violating 
the Fourteenth Amendment to the 
Constitution of the United States. 
However, it was not settled in 1956. 
We heard oral arguments in the 
Browder case after it had been 
pleaded to the point that the parties 
joined issue as to the constitutional­
ity of the public transportation ordi­
nances and state statutes that segre­
gated people on the basis of race . 
Judge Rives and I wrote an opinion 
declaring the public transportation 
segregation laws unconstitutional. 
We didn't deal with enforced segre­
gation in all public facilities specifi­
cally because the issue wasn't before 
us, but the decision laid the ground­
work for other public facility cases 
being decided contrary to the Plessy 
rationale. Plessy had not been over­
ruled except as to the operation of 
public education facilities-the only 
issue before the Supreme Court in 
Brown v. Board of Education . In Brown 
the Supreme Court did not overrule 
Plessy , so the lower federal courts 
were left with a Plessy case and left 
with a Supreme Court decision out­
lawing segregation in public schools, 
and that's where we were when we 
heard arguments and had our 
postargument conference in Browder. 

Judge Rives and I decided that 
there was a doctrinal trend reflected 
by the Supreme Court's decision in 
Brown that made Plessy no longer the 
law, and we declined to follow it. 
We declared unconstitutional and 
enjoined segregation in public trans­
portation facilities in Alabama. 
Judge Lynne dissented. He had a 
very valid, legal basis for dissenting 
because Plessy had not been over­
ruled. But as it turned out the 
Browder case went up on appeal and 
the Supreme Court affirmed what 
Judge Rives and I had held. Hind­
sight tells us that we were right in 
perceiving a doctrinal trend and go­
ing along and not waiting for them 
to overrule Plessy. 

See JOHNSON, page 6 
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You made history. 
Well, as future challenges were 

presented we went from there to all 
aspects of public facilities-airports, 
public parks, restrooms in public fa­
cilities, restaurants functioning in in­
terstate commerce; and then the dis­
trict judges were required to 
commence the implementation of 
Brown v. Board of Education. I didn't 
have any real problems in these 
cases involving segregation on the 
basis of race in public institutions or 
in institutions operated as public fa­
cilities as far as the law was con­
cerned. It was one of the most basic 
things, according to my concept of 
the Constitution, that you can't dis­
criminate against a citizen in the use 
of public facilities whether it is a 
school, whether it is buses, whether 
it is libraries, whether it is public 
parks. Regardless of what the public 
facility is, if you discriminate in its 
use or availability on the basis of 
race, you are violating the Four­
teenth Amendment. So that is the 
basis on which I have always put 
such decisions. 

It took some courage though. 
Well, I don't know . When you 

look back on it you say, "Well, why 
did I do that?" And then you ask 
yourself, "What alternative did I 
have?" As long as I remained a fed­
eral judge and adhered to the oath 
that I had taken, I had no option. 

How did you three judges go 
about deciding Browder? 

Judges on multijudge courts do 
not confer before they have studied 
the briefs and heard the oral argu-

Cook New Chief of 
AO Division 

David L. Cook was appointed 
chief of the Administrative Office's 
Statistical Analysis and Reports Di­
vision, effective July 14, 1986. Mr. 
Cook has been with the AO since 
February 1972. He was promoted 
to the position of assistant chief of 
the Statistical Analysis and Reports 
Branch in January 1977. 

ments. They do not start conferring 
until there is a complete submission. 
After we had completed the oral ar­
guments in Browder v . Gayle, we 
went to chambers and, as is the 
practice, the presiding judge called 
upon the junior judge to express 
himself. That practice is followed to 
keep the junior judge from being 
swayed or being intimidated by a 
senior judge expressing his position 
first. So Judge Rives as presiding 
judge said, "Well, Frank, what do 

are now and were then given a lot of 
authority. They were given that au­
thority deliberately. Federal judges 
were appointed for life, "during 
good behavior," and that is de­
signed to insulate them from social 
pressures and insulate them from 
political pressures. That insulation is 
not given to them because the fram­
ers of the Constitution admired 
judges or just wanted to favor them 
with lifetime tenure; it is given to 
them so they can act impartially, so 

"When you look back on it you say, 'Well, why did I do 
that?' And then you ask yourself, 'What alternative did I 
have?'" 

you think about this case?" I re­
sponded to the effect that in my 
opinion discrimination on the basis 
of race in the use or availability of 
public facilities-and this certainly 
includes public transportation 
facilities-violates constitu tiona! 
rights under the Fourteenth Amend­
ment to the Constitution of the 
United States. The evidence was 
clear and really not controverted 
that these black citizens were being 
discriminated against in the use of 
these public facilities, and they were 
being discriminated against by a 
public entity, the city of 
Montgomery and the state of 
Alabama, in the use of these public 
facilities solely because of their race, 
and I said, "If I can read the Consti­
tution of the United States, that is 
unconstitu tiona!. That's the way I 
vote." 

And he said, "You are right"? 
That's right. These cases get easy 

when they were decided 25 to 30 
years ago, you know. 

There were some turbulent years 
for you as you pioneered in the civil 
rights area-a cross was burned on 
your lawn, your mother's home was 
dynamited. How did you cope with 
all this? 

The years were to some extent tur­
bulent, but I had no difficulty coping 
with the problems. Federal judges 

they can decide cases as the facts 
and the law require they be decided, 
and in doing so do not have to fear 
any social, economic, or political 
pressures. Those protections make it 
easy for a judge, who has the desire, 
to correctly decide cases that involve 
constitutional principles on the basis 
of the Constitution. When a person 
accepts an appointment as a United 
States judge-district judge, circuit 
judge, or Supreme Court justice-he 
or she implicitly agrees with the 
government and the people of this 
country that if appointed as federal 
judge-to a position that gives a life­
time tenure, that insulates from all 
of these pressures whether they be 
social, political, or economic-that if 
given these insulations he or she 
will decide the cases impartially; will 
decide these cases according to the 
Constitution, regardless of the con­
sequences. That's always been my 
attitude. It still is, and with that atti­
tude it is not difficult to cope with 
the cases even if they do involve 
some pressures. 

Did you lose some friends? 
Well, I have been asked that ques­

tion many times. And this is not a 
trite answer. It's a real genuine feel­
ing that if I lost any friends, the 
friends weren't worthy of being 
friends. If I lost them because of de-

See JOHNSON, page 7 
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cisions I made in cases that were ini­
tiated by parties over whom I had 
no control, cases that concerned 
matters over which the court had ju­
risdiction, cases that had to be 
decided-it didn't bother me if 
someone didn't like it. Some people 
still don't like some decisions that 
federal judges make . That wasn't 
unique to the late 50s and the 60s 
and the early 70s. 

I'd like to make a point before we 
leave this question. Neither Mrs . 
Johnson, I, nor our son ever felt os­
tracized . We had and continue to 
have very close friends throughout 
the state, throughout the South and 
the nation; people whom we wanted 
to be friends with and whose friend­
ship we continue to enjoy and treas­
ure. As for people whom we didn't 
want to be friends with, we did our 
own ostracizing and we did even be­
fore I became a federal judge and be­
fore we moved to Montgomery in 
1955, and we still do. 

federal bench the same day I was 
sworn in as U.S. attorney in 1953. 
He was subjected to a lot of hassling 
up in the Birmingham area. The fact 
that I may have been subjected to 
some criticism in the press didn't 
make me unique, because other 
judges were being subjected to the 
same type of criticism. You might 
say we were all supportive of each 
other. 

Did you have any protection or 
court security in the 50s and 60s? 

We had very adequate security 
during what you referred to as the 
"turbulent years" in the late 1950s 
and 1960s. The U.S. Marshals Serv­
ice was most supportive. You didn't 
have marshals who did not go into 
the courtroom then. They went into 
the courtroom in all instances. The 
FBI gave federal judges security if 
there was any indication that some 
federal law was being violated or a 
violation was contemplated. If we 
had a highly emotional situation or 
some situation that the Marshals 

"The fact that I may have been subjected to some criticism 
in the press didn't make me unique, because other judges 
were being subjected to the same type of criticism." 

Were your colleagues on the 
bench supportive? Did any of them 
come and say, "I know you are go­
ing through a lot''? 

Well, it's hard for one judge to 
support another judge. You know 
they know what the problems are, 
you know they know what the duty 
is that's on the judge to decide the 
case. They know that he didn't ini­
tiate the litigation or formulate the 
issues. Judge Rives and I were very 
close friends, and my wife and Mrs. 
Rives were very close. Judge Lynne 
and I were always friends and we 
still are. I started trying cases in the 
federal court before Judge Lynne . 
He went on the bench ten years be­
fore I did, so I've always admired 
him as a judge and as a person, and 
we have always been very close. 
Judge Hobart Grooms was and is a 
close friend also. He went on the 

Service or the FBI thought was vola­
tile and the risk was pretty high, we 
had officers who afforded the neces­
sary security. Mter my father died, 
my mother's home was dynamited, 
and there was no question but that it 
was dynamited because I had and 
have the same name as my father 
and his address was listed in the tel­
ephone book; the bombing was de­
signed to intimidate and harass me. 
The FBI and the marshals gave my 
mother protection for as long as she 
would tolerate it. She said they kept 
her awake at night slamming doors 
and shining lights around the 
house. She eventually requested that 
they be removed from the immedi­
ate area. 

Do you think there are issues to­
day that are as emotional as the civil 
rights cases? 

Absolutely . For exam ple, death 
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penalty cases are just as emotional. 
Judges are still subjected to criticism 
based in whole or at least in part on 
an emotionalism that attends the de­
cisions when federal judges set aside 
convictions in death cases and order 
retrial. The criticism is sometimes 

See JOHNSON, page 8 

Study of Standard Pretrial 
Procedures Published 

The Center recently published 
The Use of Standard Pretrial Proce­
dures: An Assessment of Local Rule 
235 of the Northern District of 
Georgia , by Carroll Seron of the 
Center's Research Division. 

In January 1985, judges in the 
Northern District of Georgia 
adopted local rule 235, which 
applies a standard pretrial proce­
dure to nearly all cases filed in the 
district. The rule requires lawyers 
to hold a settlement conference 
and provide a certificate of settle­
ment activity, a preliminary state­
ment of the case as it stands after 
the settlement conference, a list of 
all interested parties that discloses 
potential conflicts, and a final 
pretrial order on an established 
form. The rule was adopted as part 
of a general revision of the dis­
trict's rules; other rules cover such 
matters as discovery limitations 
and motions practice. Local rule 
235 is a clear example of a court' s 
effort to comply with the require­
ments of rule 16 of the Federal 
Rules of Civil Procedure while 
minimizing the early involvement 
of judges. 

The paper describes the factors 
that led to the district's decision to 
standardize its procedures and the 
steps taken to bring the changes 
about. A primary goal of the paper 
is to present the judges' assess­
ment of the various aspects of their 
program based on one year's expe­
rience with it. Judges considering 
changes in their case management 
practices may find the Georgia ex­
perience instructive. 

Copies of the report can be ob­
tained by writing to Information 
Services, 1520 H St., N.W., Wash­
ington, DC 20005. 
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P ERSONNEL 
Nominations 
Richard B. McQuade, Jr., U.S. Dis­

trict Judge, N.D. Ohio, July 
28 

Joel F. Dubina, U.S. District Judge, 
M.D. Ala ., July 30 

James K. Porter, U.S . District Judge, 
E.D. Tenn., July 30 

Confirmation 
Daniel A. Manion, U.S. Circuit 

Judge, 7th Cir., June 26 

Appointments 
Con . G. Cholakis, U.S. District 

Judge, N.D.N.Y., May 29 
Robert J. Bryan, U.S. District Judge, 

W.O. Wash., June 2 
Lawrence P. Zatkoff, U.S. District 

Judge, E.D. Mich., June 6 
James L. Edmondson, U.S. Circuit 

Judge, 11th Cir., June 9 
Nicholas Tsoucalas, Judge , U .S. 

Court of International Trade, 
June 11 

Nomination Withdrawn 
Jefferson B. Sessions III, U.S. Dis­

trict Judge, S.D. Ala., July 31 

Elevations 
John F. Grady, Chief Judge, N.D. 

Ill ., July 1 
Ralph G . Thompson, Chief Judge, 

W.O. Okla., July 1 
John P. Fullam, Chief Judge, E. D . 

Pa ., July 20 

Senior Status 
Wendell A. Miles, U.S. District 

Judge, W.O. Mich., May 9 
Robert E. Varner, U .S. District 

Judge, M.D. Ala., June 12 
Luther B. Eubanks, U.S. District 

Judge, W.O. Okla., June 30 
Frank J. McGarr, U.S. District Judge, 

N.D. Ill., June 30 

Deaths 
James A . Coolahan, U.S. District 

Judge, D.N.J. , July 16 
Alfred L. Luongo, Chief Judge, E.D. 

Pa., July 19 
Edwin D. Steel, Jr ., U.S . District 

Judge, D. Del., July 27 

JOHNSON, from page 7 
just as vitriolic, just as severe as it 
was in any desegregation case I ever 
had. 

Would you please comment on 
the Alabama prison system and the 
cases that came before you in 1975. 

The state of Alabama is not re­
quired under the state constitution 
or the federal Constitution to oper­
ate a prison system; no state is so re­
quired by law. As a practical matter 
they are required to operate some 
kind of penal system; however, if 
they do, they are required to operate 
it without violating basic constitu­
tional rights as guaranteed by the 
Eighth Amendment. A state cannot 
treat prisoners in a cruel and 
inhuman manner and the evidence 

lem comes and that's where a judge 
really gets involved insofar as the 
state's financial ability to eliminate 
the violations is concerned. But as it 
turned out Alabama solved its 
prison problems. It has imple­
mented all of the minimum stand­
ards that I ordered implemented . 
Those standards were designed to 
eliminate these Eighth Amendment 
violations. Alabama has gone fur­
ther than that and built new prisons 
that I didn't even envision at the 
time, and it now has one of the 
finest state penal systems in the 
United States. 

How long did it take? 
It took about 10 or 12 years. But it 

took 100 years for the conditions to 
get to the point that they violated 

"A judge must, in order to afford some relief, devise some 
means whereby there is within a reasonable time the 
elimination of the conditions that give rise to the 
violations of the constitutional rights." 

in the James v. Wallace, Pugh v. Locke, 
and Newman v. State of Alabama 
prison cases in Alabama, when the 
cases were heard, reflected that the 
conditions incident to incarceration 
in the larger Alabama prisons were 
clearly violative of the Eighth 
Amendment to the Constitution, 
and the defendant's lawyer-the 
governor's lawyer-after the fourth 
or fifth day of taking testimony got 
up in open court and said, "Judge, 
we acknowledge that the operation 
of the prisons in Alabama is viola­
tive of the Eighth Amendment to the 
Constitution of the United States." 
Well, a federal judge cannot if he is 
going to afford any relief to the par­
ties say, "Well, I'll enter an order 
finding that you are in violation of 
the Eighth Amendment to the Con­
stitution." What relief do the prison­
ers get from that? A judge must, in 
order to afford some relief, devise 
some means whereby there is within 
a reasonable time the elimination of 
the conditions that give rise to the 
violations of the constitutional 
rights . And that's where the prob-

the Eighth Amendment; under such 
circumstances you cannot expect to 
eliminate those conditions over­
night. 

Why did you elect to appoint a 
committee instead of a special mas­
ter to monitor the standards you es­
tablished for the prisons? 

I appointed what I called the hu­
man rights committee to monitor the 
implementation of the minimum 
standards that I determined to be 
necessary; I entered a very detailed 
court decree after the constitutional 
violations were found. I had found 
that in litigation involving the opera­
tion of state institutions such as 
mental hospitals and prisons de­
tailed mandatory injunctions were 
necessary. 

How did you select the commit­
tee? Were they from various 
disciplines? 

Yes, they were. The committee in­
cluded physicians, attorneys, educa­
tors, minorities, law enforcement of­
ficers, maintenance experts, 
sociologists, psychologists, counsel-

See JOHNSON, page 9 
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ors, labor officials, and, most impor­
tant, homemakers and mothers, 
who can detect physical and mental 
indignities quicker than most. I let 
the parties suggest people who 
would be appointed-both sides . 

Were there newspaper people, 
who might be able to explain it in 
articles? 

Yes, and they did. They shed a lot 
of light on the situations in the 
Alabama prison system and the 
mental health system. A district 
judge owes it to himself and the 
court upon which he serves to pro­
tect the office he holds and he has to 
keep himself in a position of being 
able to enforce his decree; the worst 
thing that can happen to a district 
judge is to enter a decree and not 
enforce it. If he ever does that, he's 
in bad shape as far as the enforce­
ment of his future decrees is 
concerned. 

What were the major parts of the 
charge to the human rights 
committee? 

I first gave them the background 
of the cases and explained why I 
had entered a court order enjoining 
the state of Alabama officials from 
failing, within the times prescribed, 
to implement certain minimum 
standards designed to eliminate the 
egregious constitutional violations 
then in existence in the state prison 
system. I pointed out that at the 
conclusion of seven days of trial, 
counsel for the state defendants 
stated to the court : "Your Honor, 
the defendants in this case, the 
Alabama Board of Corrections and 
several of its officers, rest their case 
at this time . They rest their case 
based upon the amended complaints 
filed and upon the overwhelming 
majority of the evidence, which 
shows that an Eighth Amendment 
violation has and is now occurring 
to inmates in the Alabama Prison 
System." 

I also explained to the members of 
the committee that "an Eighth 
Amendment violation confession 
means that the state of Alabama in 

the operation of its prison system 
throughout the state is operating the 
system in such a manner as to treat 
those incarcerated in the Alabama 
prisons in a cruel and inhuman 
manner. In spite of some of the pub­
lic reactions of one or more state of­
ficials to this court order, it must be 
kept in mind that the court order 
was not only based upon the over­
whelming evidence but was based 
upon over 1,000 stipulated facts, tes­
timony of Alabama Prison Commis­
sioner Sullivan, and the confession 
of cruel and inhuman conditions as 
made by the counsel that repre­
sented all of the state defendants." 

The committee's responsibilities 
were then spelled out, calling their 
attention in particular to their re­
sponsibility to monitor implementa­
tion of the prison standards estab­
lished by the court and to determine 
whether conscientious efforts on the 
part of prison officials were being 
made to comply with the standards. 
This part of the charge reads: "You 
should also take particular notice 
that you have a further duty and au­
thority to monitor the implementa­
tion of the standards set up by this 
court in Newman v. Alabama, a copy 
[of which] was handed to you [and 
which] is concerned with the inade­
quacy of medical treatment provided 
prison inmates in Alabama's prison 
system." 

The Tenth Amendment to our 
Constitution, which reserves powers 
not expressly granted to the federal 
government for the states, was 
called to their attention. The charge 
explains, however, that this amend­
ment "does not relieve the states of 
a single obligation imposed on them 
by the Constitution of the United 
States." I had no hesitancy as a fed­
eral judge in saying this , and in 
adding, "The history of federal liti­
gation, particularly for the last 20 
years in this state, is replete with in­
stances of state officials who could 
have chosen one of any number of 
courses to alleviate unconstitutional 
conditions of which they were fully 
aware, and who chose instead to do 
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Annuities Program 
Amended 

President Reagan has signed 
into law H.R. 3570, amending 28 
U.S.C. § 376 to reform and im­
prove the federal justices and 
judges' survivors annuities pro­
gram (Pub. L. 99-336). The amend­
ments become effective Oct. 1, 
1986. For a description of the pro­
visions of the bill, see June The 
Third Branch. 

nothing .... Consequently, the fed­
eral courts time after time have been 
required to step into the vacuum left 
by the state's inaction . It must be 
added that these cases rarely come 
as a surprise to anyone, because 
they are generally filed and decided 
only after the aggrieved parties have 
exhausted all hope of vindicating 
their rights through other channels ." 

I frankly told the membership of 
this committee that their "job is not 
going to be an easy one. Several in­
stances will illustrate the pervasive 
and gross neglect of prisoners' medi­
cal needs which prevails within the 
Alabama prison system." 

I then cited specific instances of 
maltreatment or lack of treatment­

See JOHNSON, page 10 

C ALENDAR 
Sept. 4-7 Second Circuit Judicial 

Conference 
Sept. 10-12 Workshop for Clerks of 

U.S. District Courts 
Sept. 15 Judicial Conference Ad 

Hoc Committee on Inns of 
Court 

Sept. 18-19 Judicial Conference of 
the United States 

Sept. 21-23 Third Circuit Judicial 
Conference 

Sept. 22-27 Seminar for Newly Ap­
pointed U.S. District Court 
Judges 

Sept. 24-26 Workshop for Bank­
ruptcy Chief Deputy Clerks 
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in some instances, the patient/ 
prisoner had even died as a direct 
result of inhumane conditions, in­
cluding unsanitary living conditions, 
unsanitary food storage and prepa­
ration, stench, and dangerously ex­
posed electric wires . A major 
problem-overcrowding-was espe­
cially called to the committee's 
attention. 

The charge concluded with: "The 
selection of the members of this Hu­
man Rights Committee was not at 
random. You were selected because 
of your dedication to a humanitarian 
concept that human beings must not 

N OTEWORTHY 
Recommendations on prison in­

dustries. The recommendations of 
the National Task Force on Prison 
Industries have been published by 
the National Center for Innovation 
in Corrections (NCIC) , located at 
George Washington University in 
Washington , D .C. The ta sk force 
was formed in 1984 and convened 
under the guidance of Chief Justice 
Burger and the Brookings Institution 
in 1985. Its 50 recommendations 
concern such issues as the role of 
the public sector, private industry, 
and labor unions in the prison in­
dustries concept; the payment of 
prevailing wages to inmates for pro­
duction meeting private sector 
standards; and possible union mem­
bership for inmates. 

The foreword to the task force ' s 
report, National Conference on Prison 
Industries: Discussions and Recommen­
dations, notes that "a new, enlight­
ened, public-private partnership is 
the key to restoring prison indus­
tries to the wide level of employ­
ment it enjoyed a century ago­
without the exploitation and 
inefficiencies. " 

Copies of the report are available 
from NCIC, George Washington 
University, 2130 H St., N.W., Room 
621, Washington, DC 20052. • 

be treated as animals, and in a cruel 
and inhuman manner, by other hu­
man beings. You were selected be­
cause of the expertise that you pos­
sess in various fields and endeavors, 
which expertise will enable you to 
intelligently evaluate, weigh, and 
monitor the implementation of these 
court orders. And so I say to you to­
day: proceed with dignity and cour­
tesy in your relationship with the 
penal officials but proceed with firm­
ness and resoluteness, keeping your 
eyes on the polestar, i.e., the elimi­
nation of the existing inhumane and 
barbaric conditions in the Alabama 
penal system." 

[The Newman and Pugh cases were 
appealed to the Fifth Circuit. The 
circuit court approved the steps 
taken by the court "to ensure rea­
sonably adequate food, clothing, 
shelter, sanitation, necessary medi­
cal attention, and personal safety for 
the prisoners" and to generally bring 
about improved conditions in the 
Alabama prison system; the court 
held that the judge's mandates were 
"justifiably invoked" and within the 
"sound discretion" of the district 
court to cure Eighth Amendment vi­
olations . The opinion disapproved 
the Human Rights Committee, how­
ever, stating that "a less intrusive, 
more effective approach would have 
been to name one monitor for each 
of the prisons . . . with full authority 
to observe, and to report his observa­
tions to the Court, with no authority 
to intervene in daily prison opera­
tions." Newman v . State , 559 F.2d 
283, 290 (5th Cir. 1977) (emphasis in 
original). Judge Johnson's charge to 
the committee is available from the 
FJ C' s Information Services.] 

Did you get involved in the split 
of the Fifth Circuit? 

Yes. We first started talking about 
splitting the circuit back in 1977, and 
the proposal at that time was to di­
vide into four states and two 
states--Louisiana and Texas were to 
be one circuit and Mississippi, 
Alabama, Georgia, and Florida were 
to constitute the other circuit. I was 
a district judge then, but it was ap-

parent to me that such a division 
was both philosophically and geo­
graphically bad. I thought that it 
might have been, whether I was 
right or wrong, an effort to divide 
because of some racial problems and 
because of some rulings some of the 
old Fifth Circuit judges were making 
that maybe some congressmen were 
not liking. So I opposed it at that 
time, but when it came on later I 
was, as a circuit judge, designated 
by the Fifth Circuit to be a spokes­
man for the circuit after the judges 
passed a resolution requesting Con­
gress to split the circuit three/three, 
and I appeared and testified before 
the Kastenmeier subcommittee in 
support of the split. So I was very 
much involved. 

You have established a reputation 
for being a good manager. Do you 
have any innovations for manage­
ment techniques to recommend to 
new judges coming into the system? 

I think a judge must be a good ad­
ministrator, particularly the chief 
judge in a district court. He cannot 
leave court administration up to 
someone else. A court won't admin­
ister itself. Good court administra­
tion is critical to the operation of a 
good court. Chief Justice Burger rec­
ognizes this . He's one of the finest 
court administrators we have ever 
had, and he insists on good court 
administration at every level of the 
federal judicial system. Chief Judge 
John Godbold of the Eleventh Cir­
cuit is a crackerjack court adminis­
trator. And it results in the Eleventh 
Circuit's being one of the best run 
circuits in the country. You can tell 
that from the statistics that are regu­
larly distributed by the Administra­
tive Office. One of the basic ap­
proaches to being a good court 
administrator is case management. 
You manage a case from the day it's 
filed until it's disposed of. You don't 
leave it up to court employees to do 
the case management--except to im­
plement the court policies. 

Especially the lawyers? 
Well, as a general observation, 

See JOHNSON, page 11 
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JOHNSON, from page 10 
they won't. That's the problem that 
some district courts experience in al­
lowing the lawyers to bring the case 
on for trial when they get ready. A 
good docket clerk will keep the 
judge to whom a case is assigned 
apprised of the date of the filing, the 
date that the answer is due, the date 
that the motion to dismiss is filed, 
and that case is automatically put on 
a regularly scheduled motion calen­
dar for submission of those motions. 
When the case is ripe for pretrial, it's 
automatically put on a pretrial calen­
dar and doesn't just sit there. I 
found it absolutely necessary to be a 
case manager when I was a district 
judge. 

Are there some areas in the fed­
eral court system you would like to 
see changed? 

What we need to do is to improve 
efficiency and effectiveness and cut 
unnecessary cost in the operation of 
the courts without affecting the qual­
ity of the work of the court. One 
area where money could be saved is 
in the administration of the bank­
ruptcy court system. Currently, as 
you know, bankruptcy employees in 
each judicial district are under the 
supervision of a separate bankruptcy 
clerk rather than the clerk of the 
court. If the bankruptcy employees 
were under the supervision of and 
integrated into the office of the clerk 
of the district court, this would elim­
inate duplication of equipment, es­
pecially all the automation equip­
ment. In administration, it would 
eliminate that duplication. You'd re­
duce the need for a substantial num­
ber of employees, and I would guess 
that consolidating would result in a 
savings to the court system in excess 
of a million dollars a year. Unfortu­
nately, this may not be possible. In 
S. 1923 the Senate has said that 
there can be no such consolidation 
without the approval of the Judicial 
Conference and the Congress. I 
hope this court administration pro­
scription will not become law. 

Habeas corpus filings in the fed­
eral courts continue at a high rate. 

Do you believe the habeas corpus 
filings will always be with us? 

Yes. The roots of the Great Writ of 
Habeas Corpus can be traced back 
further than the Magna Carta, to the 
twelfth century or earlier. Through­
out English history, prior to the 
birth of this country, the writ was 
used to free prisoners who had been 
imprisoned arbitrarily and, there­
fore, without due process of law. 
The writ was later incorporated in 
Article I of the federal Constitution 
and in many state constitutions. Al­
though some of the states omitted 
the writ from their constitutions, the 
most plausible explanation for their 
omission is that the writ was too 
fundamental to be questioned. 

Today, the writ provides the pri­
mary mechanism for the vindication 
of federal constitutional rights. In 
the first place, federal courts have 
more experience than state courts in 
dealing with federal issues, and 
therefore are generally more compe­
tent to decide issues of federal law. 
Also, federal judges, unlike most 
state judges, are given lifetime ten­
ure, which insulates them from local 
politics and adverse popular opin­
ion. Many elected state judges have 
proved reluctant to overturn convic­
tions even where the prisoner was 
clearly denied due process. Over­
turning a conviction is often an un­
popular and misunderstood decision 
than can cost an elected state judge 
his job. The availability of the fed-

( . 
eral habeas wnt guarantees that a 
prisoner can present his constitu­
tional claims to a tribunal that is not 
subject to the same kind of political 
pressure. 

Certainly the habeas writ entails 
costs; by providing a forum where 
prisoners can vindicate meritorious 
federal claims, federal courts are re­
quired to entertain many nonmeri­
torious or even frivolous claims. But 
it is a cornerstone of our system of 
justice that we are willing to pay 
great costs to avoid condemning in­
nocent persons. In order to ensure 
that innocent people are not arbitra-

See JOHNSON, page 12 
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rily condemned, our Constitution 
guarantees that every defendant has 
the right to due process of law. This 
right is equally strong-even where 
there is overwhelming evidence of 
guilt. Without the habeas writ, the 
right to due process would be seri- ' 
ously eroded and , in many cases, 
empty. If the preservation of the 
Great Writ requires the expenditure 
of a large amount of judicial re­
sources, that is a cost that our soci­
ety traditionally has been, and 
should always remain, willing to 
pay. • 

IMPEACHMENT, from page 3 
presented the articles of impeach­
ment to the Senate . The Senate 
Rules Committee is expected to 
work out the procedural rules to be 
followed in Judge Claiborne's Senate 
trial, which is unlikely to begin be­
fore mid-September. • 

BANKRUPTCY, from page 1 

would cost about half that amount. 
Current U.S. trustee proposals 

would increase assessments against 
estates to pay the additional costs, a 
policy decision for Congress, Judge 
DeMascio noted. "Whatever system 
the Congress may develop for in­
creasing assessments could as easily 
be applied against the costs of the 
Judicial Conference's proposed 
bankruptcy administrator." Finally, 
"Bankruptcy cases are filed with and 
are pending before the courts . It 
makes no sense to call upon another 
branch of the government to 'admin­
ister' cases pending in the judicial 
branch. Such a diffusion of basic re­
sponsibilities in bankruptcy cases 
can only lead to confusion as judges 
attempt to manage their dockets 
while U.S. trustees are independ­
ently administering the underlying 
estates." 

The Conference's proposal for 
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bankruptcy administrators provides 
for their appointment by the courts 
of appeals, much as federal defend­
ers are now appointed, thus guaran­
teeing the independ~nce of the ad­
ministrators. In a recent survey of all 
circuit and district judges and all 
bankruptcy judges, the respondents 
overwhelmingly favored a program 
in the judiciary rather than the De­
partment of Justice. 

"The courts have certainly never 
been given the opportunity to dem­
onstrate our ability to operate a simi­
lar program, with a full range of 
powers, and to have that experience 
compared to the U.S. trustee pilot 
program by an independent agency 
such as the GAO," Judge DeMascio 
said. 

On Aug. 17 the Senate made its 
version of the bill (see June The Third 
Branch) an amendment to the House 
bill and requested a conference. The 
Senate version lets courts opt out of 
the trustee program. • 

Postage and 
fees paid 

United States 
Courts 
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'!HE'll IIR ........... J JBMeH 
Senate Judiciary Committee Member Discusses 
Federal Courts' Role, Specific Legal Issues 

Senator Orrin G. Hatch (R-Utah) is 
the fourth -ranking Republican on the 
Senate Judiciary Committee, and with 
the upcoming retirements of Senators 
Mathias and Laxalt will rank second. He 
was first elected to the U.S. Senate on 
Nov. 2, 1976, and reelected in 1982. 
Senator Hatch is chairman of the Senate 
Committee on Labor and Human Re­
sources and of the Senate Judiciary Com­
mittee's Subcommittee on the Constitu­
tion. He is a graduate of Brigham Young 
University (B.S.) and the University of 
Pittsburgh (LL.B.) and practiced law in 
Utah and Pennsylvania. 

You wrote several years ago that 
the matter of attorneys' fees had 
gotten out of hand. Do you plan a 
legislative initiative on this issue? 

Many share the view that fee­
shifting litigation has gotten out of 
hand. A recent Supreme Court opin­
ion noted that litigation over fees 

"serves no productive purpose, vin­
dicates no one's civil rights, and ex-

Senator Orrin G. Hatch 

acerbates the myriad problems of 
crowded appellate dockets." Much 

Skoler to Head FJC Education & Training Div. 
The Board of the Federal Judicial 

Center has unanimously approved 
the appointment of Daniel L. Skoler 

Daniel L. Skoler 

to be the director of the Center's Di­
vision of Continuing Education and 

Training . He succeeds Kenneth C. 
Crawford, who retired in May (see 
The Third Branch, May 1986). 

Mr. Skoler brings to the Center ex­
tensive experience in judicial educa­
tion and administration, serving as 
executive director of the National 
Council of Juvenile and Family 
Court Judges from 1962-65, then as 
assistant director of the American 
Judicature Society and executive di­
rector of the American Bar Associa­
tion's Commission on Correctional 
Facilities and Services and its Com­
mission on the Mentally Disabled. 

He directed the Department of 
Justice's block grant program under 
the Omnibus Crime Control and 
Safe Streets Act of 1968. More re­
cently, he has served as deputy as­
sociate commissioner of the Office of 
Hearings and Appeals at the Social 
Security Administration and then as 

See SKOLER, page 2 
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of this litigation arises because the 
operative language of the fee­
shifting statutes simply discusses 
the award of reasonable fees without 
any standards or guidance as to 
what is a reasonable fee. Now my 
Subcommittee on the Constitution 
has held several hearings on the Le­
gal Fees Equity Act, which would 
codify many standards developed by 
recent Supreme Court cases and also 
set a generally applicable cap of $75 

See HATCH, page 4 

Judicial Pay, Marshals 
Service Bills Pending 

The following legislative items are 
of interest to the judiciary. 

• Senator George J. Mitchell 
(D-Me.) has introduced a bill, 
S. 2691, to allow federal judges tore­
ceive the same pay increases as are 
granted for all other federal employ­
ees. Senators Ernest Hollings 
(D-S.C.) and Lloyd Bentsen (D-Tex.) 
are cosponsors of the bill. This bill 
would serve to correct what Senator 
Mitchell has characterized as a "hur­
dle of affirmative congressional ac­
tion" that only judges and "no other 
federal employee need face" to ob­
tain pay increases. The "hurdle" is 
section 140 of Pub. L. 97-92, enacted 
in 1981, which excludes judges from 
the Executive Salary Cost-of-Living 
Adjustment Act provisions applica­
ble to other high-level federal offi­
cers. That measure was enacted fol­
lowing what Senator Mitchell 

See LEGISLATION, page 7 
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Judges Asked to Submit Comments on Guidelines of importance in the development of 
the guidelines. 

The Sentencing Commission is so­
liciting written comments on its pre­
liminary draft guidelines , which 
were to be published in the Federal 
Reg ister in September and sent to 
each federal circuit and district 
judge . Critical analysis of the draft 
and the issues it raises will help the 
commission as it drafts its final 

~:~~ SENTENCING 
THE CoMMISSION 

guidelines in early 1987. Federal 
judges and all others interested in 
the administration of criminal justice 
are encouraged to study the prelimi­
nary draft guidelines and submit 
their comments to the commission 
at 1331 Pennsylvania Ave ., N.W ., 
Suite 1400, Washington, DC 20004, 
Attention : Guidelines Comments . 
Comments should be received by 
Dec. 3. 

As reported in recent issues of The 
Third Branch , the commission will 
also hold public hearings on the pre­
liminary draft guidelines, starting in 
Chicago on Oct. 17, to be followed 
by hearings in.New York City on 
Oct. 21, Atlanta on Oct. 29, Denver 
on Nov . 5, San Francisco on Nov . 
18, and Washington, DC, on Dec. 
2-3. The Judicial Conference has au­
thorized the chief judge of each cir­
cuit to designate a circuit judge and 
a district judge to participate in the 
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Sentencing Commission hearing in 
the city nearest to them. All hear­
ings will begin at 10 a.m. and will be 
held in each city's ceremonial court­
room in the federal courthouse, ex­
cept in New York City, where the 
hearing will be held in Courtroom 
318 of the federal courthouse . The 
public comment period will close at 
the end of the Washington hearing 
in December. 

* * * 

On Sept. 23, 1986, the Sentencing 
Commission held a hearing in 
Washington, DC, on the proper role 
of plea agreements in a sentencing 
guidelines system. The hearing was 
the fifth in a series addressing topics 

The guidance the commission 
gives sentencing judges on plea 
agreements is especially important 
because approximately 90 percent of 
federal criminal cases are presently 
disposed of by guilty pleas. The leg­
islative history of the Sentencing Re­
form Act reflects congressional con­
cern that plea agreements should 
not be used to circumvent the 
sentencing guidelines. Witnesses at 
the Sept. 23 hearing addressed the 
questions of the appropriate limits of 
judicial scrutiny of negotiated plea 
agreements and the impact of 
guidelines on "charge bargaining" 
under Fed . R. Crim. P. ll(e)(1)(B) 
and "sentence bargaining" under 
Fed. R. Crim. P. ll(e)(1)(C). • 

ABA Supports Civil RICO Reform, Grand Jury 
Procedural Protection Bill, Other Proposals 

The American Bar Association at 
its annual meeting this summer ap­
proved several resolutions of interest 
to the federal courts . 

• The ABA supported a proposed 
amendment to "civil RICO" provi­
sions that would change the defini­
tion of "pattern of racketeering activ­
ity" to require that the alleged acts 
be shown to be part of a continuing 
scheme or plan of criminal activity, 
to increase to five the number of 
criminal acts that must be alleged in 
wire and mail fraud cases, and re­
duce to five years the time period 
over which the alleged acts must 
have occurred. The provision would 
make Fed. R. Civ. P. 65 applicable to 
RICO with respect to granting 
injunctive relief and would provide 
that a party who brings a frivolous 
or bad faith suit shall be subject to 
costs and attorneys' fees. 

• The ABA endorsed that portion 
of the King Committee report that 
encourages law schools to continue 
improvements in practice-oriented 
legal education. The ABA urged 
U.S. district courts, however, not to 
require trial experience until the Ju­
dicial Conference is able to verify 

empirically that such measures do in 
fact improve the quality of advocacy . 

• The ABA supported pending 
legislation, H. R. 5367, to provide 
stronger sanctions for violations of 
grand jury procedural rules . For ex­
ample, in United States v. Mechanik, 
106 S. Ct. 938 (1986), the Supreme 
Court held that although Fed . R. 
Crim. P . 6(d) (which provides that 
only one witness may be present in 
the grand jury room at any time) 
had been violated by the joint testi­
mony of two law enforcement 
agents before the grand jury, it was 
"harmless error," precluding a re-

See ABA, page 8 
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chairman of the Trademark Trial and 
Appeal Board in the Department of 
Commerce. 

A 1952 graduate of Harvard Law 
School and a practitioner with a 
New York firm for seven years, he 
has lectured and written extensively 
on law-related subjects and judicial 
administration. His book Organizing 
the Non-System : Government Struc­
turing of Criminal justice Systems was 
published in 1977. • 
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Bonventre, Hodson Chosen to Be Judicial Fellows 
Vincent Martin Bonventre and 

Thomas S. Hodson have been se­
lected as Judicial Fellows for 
1986-87. 

Vincent Bonventre 

Vincent Bonventre is a graduate of 
Union College and Brooklyn Law 

School, and holds an M.A. in gov­
ernment from the University of 
Virginia . He is a Ph.D. candidate at 
U. Va., writing a dissertation on the 
free exercise of religion, and has 
served as an assistant professor of 
government there. He was criminal 
trial counsel with the Judge Advo­
cate General's Corps in 1977-80 
while holding the rank of captain in 
the U.S. Army. At the time of his 
application to the Judicial Fellows 
program, Mr. Bonventre was law 
clerk to Judge Matthew J. Jasen of 
the New York Court of Appeals . He 
will be assigned to the FJC's Re­
search Division. 

Thomas Hodson at the time of his 
application was a judge of the 
highest level trial court in Ohio. A 
graduate of Ohio University and of 
the Ohio State University College of 
Law, he was first elected to the 
bench in 1979. He has experience in 

Justices, Legislators, Panelists Speak at Recent 
Federal Circuit Judicial Conferences 

Meese, III, and Representative Neal 
Smith (D-Iowa) were among the 

BULLETIN OF THE m 
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print and broadcast journalism, has 
been a visiting professor at the 
Scripps School of Journalism at Ohio 
University, and has taught or partic­
ipated in numerous programs on ju­
dicial education and court/media re-

Thomas Hodson 

lations. He will be assigned to the 
Supreme Court. • 

conference's special guests . Rep. 
Smith (chairman of the House Ap­
propriations Committee's subcom­
mittee on appropriations for the de-

See CIRCUITS, page 8 
The Fourth, Eighth, Ninth, and 

Tenth Circuit Judicial Conferences 
were held recently. Participants ad­
dressed a wide range of topics af­
fecting the courts' work. 

State Court Judge Held Not Immune from Suit 

• Chief Justice Warren E. Burger 
addressed the Fourth Circuit confer­
ence in White Sulphur Springs, W. 
Va. Other speakers included law 
professors Irving Younger of the 
University of Minnesota and 
Laurens Walker of the University of 
Virginia, who spoke on the relation­
ship between law and the social sci­
ences. There were also presentations 
on attorney-client privilege. New 
judges of the circuit were intro­
duced, and a panel of academics re­
viewed major Supreme Court deci­
sions of the October 1985 term. 

• The Ninth Circuit conference in 
Sun Valley, Idaho, had as its theme 
the public's view of how the court 
conducts its business. Justice Byron 
R. White, Attorney General Edwin 

A state court judge was not im­
mune from suit under 42 U.S.C. 
§§ 1981 and 1983 in a case alleging vi­
olations of a court employee's civil 
rights, the Seventh Circuit held re­
cently in McMillan v. Svetanoff, 793 
F.2d 149 (7th Cir. 1986). 

The case arose when the newly 
elected judge of an Indiana county 
superior court took office and dis­
missed his entire courtroom staff, in­
cluding McMillan, a court reporter . 
She sued, alleging that she had been 
dismissed because she was black and 
a Democrat. The district court denied 
the judge's motion to dismiss, and 
the Seventh Circuit affirmed. "Immu­
nity is only granted when essential to 
protect the integrity of the judicial 
process," the circuit court noted, say­
ing that courts must be "hesitant in 

applying the doctrine [of judicial im­
munity] to judges acting outside the 
traditional dispute resolution func­
tion." "Hiring and firing of employ­
ees is typically an administrative 
task" rather than one that "implicates 
the judicial decisionrnaking process." 

The circuit court distinguished its 
earlier decision in Forrester v. White, 
792 F.2d 647 (7th Cir. 1986), a case 
that held a judge was immune from 
suit for firing a probation officer. In 
Forrester, "because the probation offi­
cer advised the judge on substantive 
decisionrnaking, the judge's own dis­
cretion was sufficiently at risk to fall 
within the [judicial immunity] doc­
trine's purpose .... Because court re­
porters are not similarly situated such 
analysis is not dispositive" in the 
McMillan case, the court said. 
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per hour on fee awards . According 
to expert witnesses, this will suffice 
to attract competent attorneys to 
meritorious suits while avoiding 
windfalls for attorneys in protracted 
litigation over fee amounts . 

In the Harvard Law Review, you 
recently warned against politiciza­
tion of the process of approving Su­
preme Court nominees. Would you 
comment on the nomination process 
as you see it at this juncture? 

Injecting political considerations 
into the confirmation process tends 
to make the judiciary just another 
political branch of government. If 
the Senate treats the judiciary like 
another political branch, it will take 
on that character in the eyes of the 
public. The judiciary' s nonpolitical 
role, which has been the basis of its 
independence and prestige, should 
not be jeopardized by partisan 
considerations. 

With regard to President Reagan, 
most presidents who have served 
two terms have had a greater impact 
on the judiciary than Reagan, as 
have several who have served even 
less time . For instance, Woodrow 
Wilson served eight years. Heap­
pointed 50 percent of the federal 
judges. Eisenhower served eight 
years; he appointed 69 .9 percent. 
Roosevelt-thirteen years-ap­
pointed 77.3 percent. Nixon served 
six years and appointed 45 .2 per­
cent. Johnson, five years, appointed 
almost 54 percent. Kennedy-three 
years-37.4 percent, Carter-four 
years-39 .1 percent, and Rea­
gan-five and a half years-36.2 per­
cent. Should President Reagan finish 
out his term, by the end of 1988 he 
could approach 50 percent, which 
would put him on the order of, say, 
Woodrow Wilson or even Lyndon 
Johnson. 

In terms of quality, Reagan's 
judges have also been excellent. Giv­
ing three points for each exception­
ally well-qualified judge, two points 
for every well-qualified, and one 
point for every qualified (according 

to the ABA ratings) , Reagan has a 
1.61 rating for all Article III judges, 
which is slightly ahead of Carter' s 
1.60 rating. So he's done very well 
there . 

How is the Senate Judiciary Com­
mittee responding to the increased 
emphasis on alternative dispute 
resolution? 

Given the growing chorus of au­
thoritative voices seeking tort reform 
and the pressures on all court dock­
ets, we must encourage responsible 

Would codify fee standards. 

alternatives. In the long run, how­
ever, even alternatives like arbitra­
tion are only going to work if the 
courts remain available as the ulti­
mate resolvers of disputes. The judi­
cial branch serves the irreplaceable 
function of being the final backstop. 

In June, the Senate Judiciary 
Committee approved legislation to 
create an intercircuit tribunal, but 
with modifications. Chief Justice 
Burger has said he cannot support 
the bill in its present form. Is there 
a version of the bill you favor? 

The Chief Justice withdrew his 
support from the bill after the 
DeConcini amendment was adopted 
on a nine-to-eight vote . Senator 
DeConcini' s amendment expanded 
the panel to thirteen members, who 
were to be chosen by their respec-

tive circuits, rather than nine mem­
bers chosen by the Supreme Court. I 
voted against this amendment. In 
my opinion, the panel is only likely 
to reduce the Court's burden if it has 
the Court's trust. If the panel is not 
reflective of the Supreme Court it­
self, the Court will be reluctant tore­
fer many cases and will feel com­
pelled to give detailed review to the 
panel's product. Thus, a panel that 
does not have the Court's full trust 
could actually increase the Court' s 
caseload. Since this was to be merely 
a temporary experiment, it made 
sense to let the Court try a system 
with which it would be most 
comfortable. 

Do you favor the creation of spe­
cial courts-for example, an Article 
I court to handle Social Security 
cases? 

We hear often about a proposed 
Social Security court, because there 
are approximately 1.3 million com­
plaints filed every year under this 
program. Moreover, I have heard es­
timates that a significant 
percentage-as much as 15 to 20 
percent of our federal court 
caseload-is derived from Social Se­
curity cases. The House subcommit­
tee considered the idea of a special 
court in 1982 but the bill died in sub­
committee. It failed, as I understand 
it, because it was an expensive pro­
posal whose ability to reduce the 
federal court caseload was severely 
questioned . Our American system of 
justice has avoided the specialized 
court systems customary in Europe 
for good reasons. Courts attuned to 
narrow issues become little more 
than bureaucrats administering a 
special program for a target constitu­
ency. We expect our judges tore­
solve disputes according to broader 
and more equitable constitutional 
and legal principles . 

As chairman of the Senate Judici­
ary Committee's Subcommittee on 
the Constitution, give us your 
thoughts on the likelihood of any 
constitutional amendments in the 
foreseeable future. 

See HATCH, page 5 
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Well, first the balanced budget 

amendment that passed the Senate 
in 1982: It failed by one vote in 1986. 
Unbalanced budgets for 27 of the 
last 28 years demonstrates the need 
for constitutional reform. History in­
dicates that the Nation's founders 
considered a balanced budget an un­
written constitutional principle. 

Another possible constitutional 
amendment concerns school prayer: 
There are few areas of constitutional 
adjudication which are more con­
fused. For instance, the wall-of­
separation doctrine has fostered a 
climate of government hostility to­
ward our traditional heritage of reli­
gious faith, and there is a need tore­
store the correct vision of the First 
Amendment. 

I think there are a lot of other pos­
sible subjects as well. For instance, 
the issue of abortion: I believe that a 
constitutional amendment may be 
the only way to give legislative bod­
ies and the people a role in resolving 
the issue of abortion. The Equal 
Rights Amendment is another sub­
ject. Some feel that this proposal 
should have been the Twenty­
seventh Amendment, but others feel 
that it would have judicialized and 
nationalized vast areas of decision 
making now handled by state, local, 
and federal legislative and executive 
governments . There are whole 
volumes written on that issue . We 
held over twelve hearings on the 
ERA and were startled to find out 
what the ERA really would mean in 
constitutional terms. 

Electoral college reform is still 
mentioned on occasion. There are 
those who want direct election of 
the president. On the other hand, 
the electoral college does prevent a 
single populous region from 
capturing the presidency. 

These, I would say, are the best 
long shots for a new amendment to 
the Constitution. Who knows? There 
may be others. 

Do you favor a "balanced budget" 
constitutional amendment? 

Yes . Every state save one has such 
a requirement, and they have 
worked very well to control deficit 
spending. Deficits are linked to high 
taxation, inflation, and unemploy­
ment, factors which gradually erode 
our national strength and freedoms. 

You favored several years ago a 
bill to withdraw the jurisdiction of 
lower federal courts to issue any or­
der "requiring the assignment of 
students to schools on the basis of 
race or which has the effect of 
excluding any student from any 
public school on the basis of race." 
Do you still favor such legislation? 

The bill to which you refer, S. 37, 
is currently pending on the Judiciary 
Committee calendar after receiving 
four-to-one approval in the Subcom­
mittee on the Constitution. S. 37, 
the Public School Civil Rights Act, 
does not deprive any court of au­
thority to hear and decide cases. It 
merely employs Article III and sec­
tion five of the Fourteenth Amend­
ment to withdraw the discriminatory 
remedy of forced busing from the 
quiver of remedies to be deployed in 
discrimination suits. This is in no 
way novel. The Norris-LaGuardia 
Act withdrew injunctions as a rem­
edy in certain labor disputes; the Tax 
Injunction Act and the Johnson Act 
also withdrew certain remedies with 
regard to state taxation and regula­
tory policies. These and numerous 
similar laws have consistently been 
upheld as constitutional. 

On a related issue, I recently 
voted against an amendment to 
deny the Supreme Court any appel­
late jurisdiction over school-prayer 
cases. For many reasons, I felt that it 
was not prudent for Congress to cir­
cumscribe the Supreme Court's ap­
pellate jurisdiction in this manner. 

In your opinion, should the fed­
eral courts have their diversity juris­
diction removed as a means for cop­
ing with the caseloads? 

I think most trial lawyers-those 
who really have tried cases through 
the years-would be very loath to 
see federal diversity jurisdiction 
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taken away from the federal courts. 
There is a lot of justice which has 

See HATCH, page 6 

PERSONNEL 
Nominations 
Diarmuid F. O' Scannlain, U.S. Circuit 

Judge, 9th Cir., Aug. 11 
James L. Graham, U.S. District Judge, 

S.D. Ohio, Aug. 15 
Frederic N. Smalkin, U.S. District Judge, 

D. Md., Aug. 15 
James R. Spencer, U.S. District Judge, 

E.D. Va., Sept. 9 

Appointments 
William H . Rehnquist, Chief Justice of 

the United States, Sept. 26 
Antonin Scalia, Associate Justice, Su­

preme Court of the United States, 
Sept. 26 

D. Lowell Jensen, U.S. District Judge, 
N.D. Cal., June 27 

Stephen F. Williams, U.S. Circuit Judge, 
D.C. Cir., June 29 

Patricia C. Fawsett, U.S. District Judge, 
M.D. Fla., June 30 

Alan E. Norris, U.S. Circuit Judge, 6th 
Cir., July 1 

David Hittner, U.S. District Judge, S.D. 
Tex., July 1 

John E. Conway, U.S. District Judge, 
D.N .M., July 3 

William W. Wilkins, Jr., U.S. Circuit 
Judge, 4th Cir., July 10 

Karen L. Henderson, U .S. District 
Judge, D.S.C., July 11 

Andrew J. Kleinfeld, U.S. District Judge, 
D. Alaska, July 14 

Edwin M. Kosik, U.S. District Judge, 
M.D. Pa ., July 15 

Alfred J. Lechner, Jr . , U.S. District 
Judge, D.N.J., July 15 

John G . Davies, U.S. District Judge, 
C.D. Cal., July 18 

Douglas P. Woodlock, U .S. District 
Judge, D. Mass., July 21 

William D. Stiehl, U.S. District Judge, 
S.D. ill ., Aug. 1 

Elevations 
Paul H. Roney, Chief Judge, 11th Cir., 

Sept. 3 
Solomon Blatt, Jr., Chief Judge, D.S.C. , 

Aug. 18 
William J. Bauer, Chief Judge, 7th Cir., 

Sept. 29 
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occurred as a result of that ability to 
go to the federal courts rather than 
the state courts in true diversity 
cases. I, for one, would not want to 
see diversity jurisdiction removed . 

Are there changes you would like 
to see in the Freedom of Informa­
tion Act? 

Last Congress, the Senate passed 
my Freedom of Information Act Re­
form Act unanimously. This bill was 
drafted to offer more protection to 
confidential law enforcement in­
formants and investigations. No 
fewer than five detailed studies have 
documented that FOIA could be 
"used by organized crime to evade 
prosecution and retaliate against in­
formants." Those are the words of 
the Violent Crime Task Force. In ad­
dition , the bill offers some proce­
dural protections for business trade 
secrets and personal privacy of indi­
viduals about whom the federal gov­
ernment keeps extensive files. The 
FOIA is another statute which 
would not generate as much litiga­
tion if its broad language were 
clarified-as my bill intends to 
accomplish . 

The new extradition treaty be­
tween the U.S. and Great Britain 
would take away the authority of 
U.S. judges to refuse extradition of 
persons accused of violent crimes, 
but the Senate has not yet ratified 

C ALENDAR 
Oct. 8- 10 Seminar for Bankruptcy 

Judges 
Oct. 8-10 Workshop for New Training 

Coordinators 
Oct . 14-16 Firs t Circuit Judicial 

Conference 
Oct . 22- 24 Eastern Regional Seminar 

for Federal Public and Commu­
nity Defenders 

Oct. 27-29 Workshop for Judges of the 
Eleventh Circuit 

Oct. 29- Nov. 1 Seminar for Federal De­
fender Investigators 

Oct . 30-31 Workshop for Appellate 
Judges 

the treaty. [On July 17, 1986, the 
Senate ratified the treaty.] What is 
your view on this issue? 

In m y view, we need to retain 
within our law on extradition some 
flexibility for judges to review the 
merits of the individual case. For 
this reason I have had sincere reser­
vations about this treaty . We have 
held extensive exploratory hearings 
before my Subcommittee on the 
Constitution in which we looked at 
the potential constitutional and legal 
issues involved in ratifying a treaty 
of this character. Furthermore, I am 
concerned about the Diplock Courts 
and a variety of other matters that 
seem to be part of the problem with 
regard to this treaty. So I am not a 
rubber stamp for the support of this 
treaty, although I really do feel we 
have to do everything we can to 
fight against terrorism in our society 
today. 

As a high-ranking member of the 
judiciary committee, is there any 
one issue related to the federal 
courts that you would place on your 
high priority list to change? 

Well, I think there is a whole raft 
of areas where we have a particular 
interest. For instance, I think some­
thing has to be done with regard to 
section 1983 cases and the whole 
area of state and municipal liability. 
We are finding now that municipali­
ties across this country cannot get 
insurance to protect the public ser­
vants who serve them . Moreover, 
even judges have been subject to 
these suits recently . My bill to 
strengthen this aspect of judicial im­
munity was recently approved by 
my subcommittee, five to zero. And 
I think we've got to solve that prob­
lem within the near future. [See re­
lated story, p. 3.] 

We also need to solve the prob­
lems of malpractice, legal, medical, 
and otherwise-the whole area of 
product liability and tort reform as 
well . If we don't look into all of 
these areas and resolve them, we're 
going to find it very difficult for our 
society to bear the burden of mount­
ing litigiousness. 

I also think in the area of civil 
rights we have got to resolve the 
question whether or not we have to 
use an intent test or an effects or re­
sults test to identify discrimination. 
If we just use a disparate impact test 
or a statistical analysis test, then it 
seems to me that we will be un­
locking a Pandora's box of litigation 
in this country like never before, 
and, I think, to the detriment of al­
most everybody in the country, in­
cluding minorities. I do believe that 
the intent test allows circumstantial 
evidence . It allows all kinds of direct 
and indirect proof. That is not all 
that difficult to prove in true cases of 
discrimination, but there are those 
who want to be able to make a case 
of discrimination merely on the basis 
of statistics when in fact no actual 
discrimination existed . The whole 
area of civil rights is very important 
to me, because I am a great believer 
in it, but I think we have got to re­
solve the conflict between those two 
standards of proof. And I can accept 
either resolution, but it is no secret 
that I would prefer to have an intent 
test in the law in order to say, "this 
is a person who discriminates ." • 

Positions Available 

Staff Counsel, Legal Office, 
U.S. Supreme Court. Legal work 
for the justices . Salary from 
$37,599 . Must be attorney with 
minimum of three years' practice, 
preferably including federal and 
constitutional law and appellate 
experience. Send Form 171, refer­
ences, and a brief writing sample 
by Oct. 24 to Elizabeth Saxon, Per­
sonnel Officer, Supreme Court of 
the U.S. , Room 3, Washington, 
DC 20543 (202/479-3404). 

Clerk, U.S. Bankruptcy Court, 
D. Utah. Salary from $44,430 to 
$57,759. To apply, send resume by 
Oct. 20 to Chief Judge Glen E. 
Clark, U.S. Bankruptcy Court, 350 
S. Main, Room 361, Salt Lake City, 
UT 84101. 
EQUAL OPPORTUNITY EMPLOYERS 



--------------------------------------------------------------------------------------7 

tEGISLATION, from page 1 
termed a "misreading" of the Su­
preme Court's opinion in United 
States v. Will, 449 U.S. 200 (1980), in 
which the Court, on constitutional 
grounds, awarded judges two out of 
four contested salary adjustments. 

Judge Frank M. Coffin (1st Cir.), 
as chairman of the Judicial Confer­
ence' s Committee on the Judicial 
Branch, last year sent a letter, to­
gether with new evidence of legisla­
tive intent, requesting another ruling 
from the comptroller general con­
cerning the permanency of section 
140. In response, in February 1986, 
the comptroller general ruled for the 
fourth time that section 140 is per­
manent law. Judge Coffin stated that 
he was "disappointed in the comp­
troller general's ruling, particularly 
in light of the new material sub­
mitted, but I am pleased with the 
legislation introduced by Senator 
Mitchell as well as the interest being 
taken by other senators to remove 
d1is inequity." Although the comp­
troller general ruled that section 140 
is permanent, he simultaneously 
urged its repeal, stating that it is 
doubtful Congress intended the ef­
fect achieved. Senator Mitchell' s bill 
is based on the repealing language 
recommended by the comptroller 
general. 

• The Senate Judiciary Commit­
tee's Subcommittee on Security and 
Terrorism held a hearing Aug. 13 on 
legislation sponsored by the Justice 
Department concerning the U.S. 
Marshals Service (S . 2044, H.R . 
3870, H.R. 4001). S. 2044 would es­
tablish the Marshals Service as a bu­
reau within the Department of Jus­
tice. Stanley Morris, director of the 
Marshals Service, testified in sup­
port of S. 2044. 

Judges William S. Sessions (W.O. 
Tex.), chairman of the Subcommittee 
on Judicial Improvements of the Ju­
dicial Conference' s Committee on 
Court Administration, Sam C. 
Pointer, Jr . (N.D. Ala.), and Dudley 
H . Bowen, Jr . (S .D. Ga .) also 
testified at the hearing . Judge Ses­
sions told the Senate subcommittee 

that many judges find S. 2044's 
modifications of the authority that is 
currently contained in 28 U .S.C. 
§ 569 "unsettling." Judge Sessions 
provided the Senate subcommittee 
with a proposed amendment to 
S. 2044, recommended by the Judi­
cial Conference's Court Administra­
tion Committee, which will preserve 
individual judges' authority to com­
pel the presence of deputy U.S. mar­
shals during district court proceed­
ings . Mr . Morris stated that he 
agreed with the Court Administra­
tion Committee's proposed version 
of language to replace the existing 
section 569 . Copies of prepared 
statements presented by Judges Ses­
sions and Bowen and by Mr. Morris 
are available from the Legislative Af­
fairs Office of the AO. 

• The House Judiciary Commit­
tee's Subcommittee on Criminal Jus­
tice will hold hearings on proposed 
amendments to the Criminal Fine 
Enforcement Act of 1984 (H .R. 
3682). The bill would provide for the 
collection of magistrate-imposed 
fines by clerks of court, a proposal 
opposed by the Judicial Conference. 
Judge Gerald B. Tjoflat (11th Cir.) 
will present the views of the Judicial 
Conference before the House sub­
committee . It is the Conference' s 
policy that it is inappropriate for the 
judiciary to collect criminal fines, ex­
cept in limited circumstances when 
it is in the public interest for the 
courts to perform this executive 
branch function. 

• The House Judiciary Commit­
tee's Subcommittee on Criminal Jus­
tice has concluded hearings on sev­
eral bills related to the Racketeer 
Influenced and Corrupt Organiza­
tions Act (RICO) (H .R. 2517, H .R. 
5290, H.R. 2943, H .R. 3985, and 
H .R. 4892) . The subcommittee 
adopted a "clean bill, " subsequently 
introduced as H .R. 5445, which 
would retain a private civil damage 
remedy for actual damages plus 
costs, including reasonable attorney 
fees . The treble-damage award pro­
vided by the existing act would be 
retained in suits brought by the at-
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torney general or by state attorneys 
general. H.R. 5445 fixes a two-year 
statute of limitations; establishes de­
rivative liability of parent organiza­
tions for illicit activity of their em­
ployees and agents , if the parent 
organization knew of and derived 
benefit from the illicit activity; and 
requires the plaintiff to establish 
fraud by clear and convincing evi­
dence. H .R. 5445 would also change 
the statute's name to the Pattern of 
Illicit Activity Act. 

• Representative Carlos J. 
Moorhead (R-Cal.) introduced a bill 
to establish a Federal Courts Study 
Commission (H.R. 5467). The bill is 
identical to one previously intro­
duced in the Senate by Senators 
Strom Thurmond (R-S.C.) and How­
ell Heflin (0-Ala .). • 

'lim SouRCE 
The publications listed below may be of interest 

to readers. Only those preceded by a checkmark are 
available from the Center. When ordering copies, 
please refer to the document's author and title or 
other description. Requests should be in writing, 
accompanied by a self-addressed mailing label, pref­
erably franked (but do not send an envelope), and 
addre~sed to Federal Judicial Center, Information 
Services, 1520 H Street, N. W., Washington, DC 
20005. 

Adminis trative Office of the U.S. 
Courts, 1986 Annual Report of the Director. 
II' Brennan, William J., Jr. "The Four­
teenth Amendment." Address to Section 
on Individual Rights and Responsibilities 
of the ABA, Aug. 8, 1986. 

Burger, Warren E. "The High Cost of 
Prison Tuition." 40 University of Miami L. 
Rev. 903 (1986) . 
II' Burger, Warren E. Remarks to the 
ABA, Aug. 11, 1986. 

Hug, Procter, Jr., National Judicial 
College Jackson Lecture, Aug. 8, 1986. 

Kaufman, Irving R. "Focusing Legisla­
tive Attention on the Administrative 
Needs of the Courts. " Institute of Judi­
cial Administration, Aug. 9, 1986. 
II' Powell , Lewis F., Jr. Remarks to 
American Bar Association Litigation Sec­
tion meeting, Aug. 12, 1986. 

Stevens, John Paul. "The Supreme 
Court of the United States: Reflections 
After a Summer Recess." 27 South Texas 
L. Rev. 447 (1986) . 
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partments of Commerce, State, 
Justice, and the Judiciary) discussed 
the fiscal implications for the judici­
ary of Gramm-Rudman-Hollings, 
and Chief Judge James R. Browning 
gave the state of the circuit address. 
A panel considered "The Judiciary 
and Society: Responsibility On and 
Off the Bench"; another group dis­
cussed "The High Profile Cases as 
Seen by the Judge, the Lawyer, and 
the Media," giving their views about 
whether it is possible to protect all 
constitutional rights and maintain 
judicial and journalistic independ­
ence. Members of the conference 
from each of the districts held sepa­
rate meetings to discuss the state of 
the administration of justice in their 
district. 

• Speakers at the Tenth Circuit 
conference in Denver were Justice 
Byron R. White, circuit justice for 
that circuit, Chief Judge Ruggero J. 
Aldisert (3rd Cir.), A. Leo Levin, di­
rector of the FJC, and L. Ralph 
Mecham, director of the AO . The 
program included talks and panel 
discussions on topics such as moral 
vision and the reconciliation of pro­
fessionalism , special admission to 

practice in the federal courts, and 
the First Amendment. 

• The list of speakers at the Eighth 
Circuit conference in Minneapolis 
was led by Justice Harry A . 
Blackmun, circuit justice for that cir­
cuit. Chief Judge Donald P. Lay re­
ported on the work of the U.S. Judi­
cial Conference, and FBI Director 
William H. Webster (a former judge 
on the Eighth Circuit) spoke on na­
tional security concerns in relation to 
the First Amendment. Judge William 
W. Wilkins, Jr. (4th Cir.), chairman 
of the U.S. Sentencing Commission, 
reported on progress made in 
drafting sentencing guidelines and 
answered questions. Law professors 
Daniel J. Meador of the University of 
Virginia and John E. Sexton of New 
York University debated the ques­
tion whether an intercircuit panel 
should be established. • 

ABA, from page 2 

versal of the conviction on appeal. 
H .R. 5367 would provide for dis­
missal of an indictment under such 
circumstances. 

• The ABA endorsed a proposed 
change in the time period between 
when an offer of judgment under 
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Fed. R. Civ. P. 68 is made and when 
it must be accepted or rejected. Pres­
ently the rule states that an offer 
may be made "[a]t any time more 
than 10 days before the trial begins." 
The ABA proposal would change 
the language concerning the timing 
of the offer so that the offer could be 
made "at any time more than 60 
days after service of the summons 
and complaints ... but not less than 
60 days before trial." Now, both 
plaintiffs and defendants allegedly 
have difficulty concluding settle­
ment negotiations between the time 
of the offer of judgment and the 
scheduled trial date (especially 
where insurance is involved) . Sanc­
tions under the rule would also be 
increased. The "trigger criterion" for 
imposition of sanctions would re­
main the same (automatic if the 
offeree obtains at trial a result less 
favorable than the rejected settle­
ment offer), but the court would not 
impose sanctions on its own motion, 
only upon the offeror's. 

For further information on these 
matters contact Alice O'Donnell, 
1520 H. St., N.W. , Washington, DC 
20005, or FTS 633-6359. • 
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Justices Discuss Constitution, Affirmative Action, Death Penalty, 
Bicentennial Celebration Plans at Circuit Judicial Conferences 

Justices of the Supreme Court 
have spoken at circuit judicial con­
ferences held in recent months. Re­
printed below are excerpts from the 
remarks of several of the justices 
made at recent circuit conferences 
for which texts were available. 

Justice Byron R. White at the 
Ninth Circuit Judicial Conference, 
Aug. 22, 1986, Sun Valley, Idaho 

The Constitution doesn't require a 
Supreme Court ·justice to be a law­
yer. All of them have been--of one 
kind or another. Nor does it require 
that a justice have any prior judicial 
experience. And I hope that presi­
dents will not abandon the notion 

that from time to time a lawyer 
should be appointed from the bar 
who has no judicial experience. 
Such lawyers are closer to the pub­
lic, they are closer to reality, and 
they bring a very different point of 
view and attitude to the Court than 
a circuit court judge does. I don't 
mean to insult circuit or district 
court judges, but they are just differ­
ent. Judges tend, when they have 
been on the bench for a while, to be­
come set in their ways; they may 
think they are more flexible than 
they used to be, but I doubt it. That 
goes for me, too. It was a wonderful 
thing to put Lewis Powell on the 

Arthur Miller Describes Federal Rules Revision 
Process, Changes in Law School Environment 

Arthur R. Miller is a professor of law __,,......,........,....rr-:t 
at Harvard Law School, where he gradu­
ated magna cum laude. He received his 
B.A. from the University of Rochester 
and, following law school, practiced in 
New York, then taught at the universi­
ties of Minnesota and Michigan before 
joining the faculty at Harvard. Professor 
Miller is the coauthor with Charles Alan 
Wright of Federal Practice and Proce­
dure and the author of numerous other 
law-related books and articles . He was 
the reporter to the Advisory Committee 
on Civil Rules of the Judicial Conference 
of the United States and a member of a 
special advisory group to the Chief Jus­
tice on federal civil litigation. He is the 
host of a syndicated television show 
called "Miller's Court," a legal expert 
for "Good Morning, America," and has 
lectured at FJC seminars for newly ap­
pointed district judges. 

You have been a lecturer at the 
Center for many years now, speak­
ing on such matters as federal rules, 
class actions, and jury trials. Based 
on this and your involvement in the 
seminars for newly appointed dis­
trict judges, what are your reactions 

Professor Arthur R. Miller 

to the federal judiciary today? 
It is always a special treat to be 

part of the faculty at the seminars 
for newly appointed judges. They 
seem to me to be eager and anxious 
to develop their judging tools to the 
finest. I have especially been im­
pressed in the recent sessions with 
the intensity of their involvement 
and the tremendous range of experi-

See MILLER, page 8 

Court, and I hope that presidents 
don't forget to appoint some justices 
straight from the practice. It will 
make the Court more responsive, for 
the Court must remember that its 
decisions aren't going to last if they 
won't stand the test of time ... . 

See JUSTICES, page 2 

Judicial Conference 
Requests Judgeships, 
Approves '88 Budget 

The Judicial Conference of the 
United States asked the Congress to 
authorize 56 additional district court 
judgeships and 13 additional judge­
ships on the courts of appeals. 

The Conference also resolved at 
its semiannual meeting in Septem­
ber that Congress should ensure that 
funds are always available to fulfill 
the constitutionally created right to a 
jury trial. (Civil jury trials were 
temporarily suspended for five 
weeks last July due to a threatened 
exhaustion of juror funds.) In other 
actions, the Conference: 

• Approved a fiscal year 1988 
budget of $1.3 billion, an increase of 
14 percent above the amount re­
cently approved by the Senate's 
Committee on Appropriations for 
fiscal year 1987. The Conference also 
agreed to certain cost reduction 
measures in response to the 
Gramm-Rudman-Hollings Act, in­
cluding staffing limitations and re­
strictions upon expenditures for 
travel by judges and judicial branch 
employees. 

• Approved a resolution recording 
their "esteem, respect, and affection 
for the Honorable Warren E. Burger 
and their appreciation of his contri­
bution to the administration of Jus­
tice and to the Nation." 

See CONFERENCE, page 12 
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The Framers of the Constitution 
opted for a limited government. 
That is, they thought there ought to 
be some ground rules for those who 
want to govern, rules that would be 
enforceable . .. . The Framers opted 
for dividing up political power. They 
kept the states as independent enti­
ties. They divided the federal gov­
ernment into distinct parts. And 

sion. But we, the judges in our 
country, must make a great deal of 
law in deciding cases. Congress 
can't write laws that are perfectly 
clear, and many times Congress 
can't arrive at precise decisions and 
must go up one level of generality, 
creating an ambiguity that ends up 
on the judge's desk. Or Congress 
deliberately uses general language 
and leaves it to the courts or the 

"You can't find out what the Sherman Act means by reading it. Nor 
can you know what an unfair labor practice is by perusing the statute. 
. .. Similarly, most of the constitutional law is not to be found by 
reading the Constitution , which is a very short document. " 

then they imposed very important 
ground rules. The courts, they antic­
ipated, would enforce these rules, as 
well as this division of powers. This 
gave the judiciary an authority that 
was new to the world at that time, 
an authority that gives the judiciary 
a role in how the government is to 
be run . One of the problems with 
this is that some of the provisions of 
the Constitution are obviously 
minority-oriented and to enforce 
them you must disagree with the 
majority .... 

-Justice Byron R. White 

administrative agencies to provide 
the specifics. Most of the antitrust 
law, for example, you find in the 
case books. You can't find out what 
the Sherman Act means by reading 
it. Nor can you find out what an un­
fair labor practice is by perusing the 
statute . You must go to the deci­
sions of the administrative agency 
and the courts . Similarly, most of 
the constitutional law is not to be 
found by reading the Constitution, 
which is a very short document. To 
find the constitutional law you must 

tion against Negroes and other mi­
nority groups in American society . 
This conclusion has been expanded 
into the proposition that courts and 
parties entering into consent decrees 
are limited to remedies which pro­
vide relief to identified individual 
victims of discrimination. But the 
second conclusion which may be 
drawn from our common preference 
for a colorblind society is that the 
vestiges of racial bias in America are 
so pernicious, and so difficult to re­
move, that we must take advantage 
of all the remedial measures at our 
disposal. 

The difference between these 
views may be accounted for, in part, 
by a difference of opinion as to how 
close we presently are to the "color­
blind" society to which we aspire. I 
believe that, given the position from 
which America began, we still have 
a very long way to go .. . . 

Obviously, I too believe in the 
colorblind society, but it has been 
and remains an aspiration . It is a 
goal toward which our society has 
progressed uncertainly ... . The ar­
gument against affirmative action is 
an argument in favor of leaving that 
cost to lie where it falls. Our funda-

If this decision is to have a Consti­
tution and ground rules that limit 
the majority, it is inherent in that 
system that judges must decide 
high-profile cases that stir up terrific 
storms . But that has been our 
choice . Judges would have plenty to 
do if they did nothing but find the 
historical facts and had a perfectly 
plain rule of law to guide their deci-

"I ... believe in the colorblind society, but it has been and remains an 
aspiration. It is a goal toward which our society has progressed 
uncertainly." 

@ 
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read the cases. This is judge-made 
law, a function that judges are per­
forming every single day, and una­
voidably so. 

Justice Thurgood Marshall at the 
Second Circuit Judicial Conference, 
Sept. 5, 1986, Bolton Landing, New 
York 

I believe all of the participants in 
the current debate about affirmative 
action agree that the ultimate goal is 
the creation of a "colorblind" soci­
ety. From this common premise, 
however, two very different conclu­
sions have apparently been drawn: 
the first is that "race-conscious" 
remedies may not be used to elimi­
nate the effects of such discrimina-

-Justice Thurgood Marshall 

mental sense of fairness, particularly 
as it is embodied in the guarantee of 
equal protection of the law, requires 
us to make an effort to see that those 
costs are shared equitably while we 
continue to work for the eradication 
of the consequences of discrimina­
tion .. . . 

The problem of discrimination and 
prejudice in America is too deep­
rooted and too widespread to be 
solved only in the courts, or only 
through the intervention of federal 
authority to convince the recalcitrant 
that justice cannot be indefinitely 
delayed. 

See JUSTICES, page 6 
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Advisory Committee of Judges Completes Report Appraising 
Performance, Structure of Administrative Office of U.S. Courts 

The Ad Hoc Advisory Committee 
on the Administrative Office of the 
U.S. Courts has submitted its final 
report . The committee was ap­
pointed by Chief Justice Burger in 
December 1985 to advise AO Direc­
tor L. Ralph Mecham in his exami­
nation of the AO's effectiveness in 
serving the needs of the federal judi­
ciary and court personnel. Members 
of the committee were Judge 
Edward J. Devitt (chairman) and 
Chief Judges James Lawrence King, 
Robert J . McNichols , and Jack B. 
Weinstein . 

The committee first sought the 
views of the judges by mail and re­
ceived responses from 185 Article Ill 
judges . Bankruptcy judges, magis­
trates, district and circuit executives, 
clerks of court, public defenders, 
and probation officers also re­
sponded, and 18 members of senior 
staff at the AO were interviewed. 

The most frequent criticism was 
the perception by some judges and 
others of the absence of a coopera­
tive attitude and helpful disposition 
by some AO employees in re­
sponding to requests for assistance. 
The committee noted, however, that 

Director Mecham and his associates 
are taking steps to make the AO 
more responsive to the needs of the 
courts and judges, with special em­
phasis being placed upon employee 
attitudes . Director Mecham has in­
formed the committee that he has 
advised his staff to adopt a rebutta­
ble presumption that whatever is 
asked for should be given, and to 
stress his "five P's": be Prompt, Po­
lite , Professional , Positive, and 
Proud of your work. 

The report notes that some criti­
cism of the AO may arise from the 
differing expectations that individual 
judges, the Judicial Conference, 
Congress, and other agencies have 
for the AO. In implementing policies 
determined by the Judicial Confer­
ence and by Congress, "the AO, at 
times, finds itself caught in the 
middle-between the Conference 
and the Congress on the one hand, 
and the judges and others in the Ju­
dicial Branch who may fail to appre­
ciate those requirements, on the 
other," the report noted. 

Among the areas dealt with in the 
report are the increase in size of the 
AO and its relations with other 

Nominations Being Accepted for Devitt 
Distinguished Service to Justice Award 

Nominations for the fifth annual 
Edward J. Devitt Award for Distin­
guished Service to Justice are open 
until Dec. 31, 1986. The members of 
this year's selection committee are 
Justice William J. Brennan, Jr., Chief 
Judge Charles Clark (5th Cir.), and 
Judge Devitt (chairman). The award 
is given to an Article III federal 
judge each year by West Publishing 
Company to recognize accomplish­
ments and professional activities 
that have contributed to the cause of 
JUStice . It is named for Edward J . 
Devitt, senior judge of the U.S. Dis­
trict Court for the District of 
Minnesota, who served as chief 

judge of that court for more than 20 
years. Past recipients of the award 
include Judge Albert B. Maris (3rd 
Cir.) , Judge Walter E. Hoffman 
(E.D. Va.), Judge Frank M. Johnson, 
Jr. (11th Cir.), and Judge William J. 
Campbell (N.D . Ill .). Chief Justice 
Warren E. Burger was honored by a 
special award in 1983, and a special 
posthumous award was made in 
1985 in memory of Judge Edward A. 
Tamm (D.C. Cir.). 

Nominations for the 1986 award 
should be submitted to Devitt Dis­
tinguished Service to Justice Award, 
P .O . Box 43810, St. Paul, MN 
55164-0526. II 

agencies. The committee noted that 
the AO is operating with only 538 of 
its 583 authorized positions, making 
its size less than the 94 percent of 
authorized staffing level applied to 
the courts by a policy of the Judicial 
Conference . Moreover, the AO's 
growth has been less than that of 
the judiciary in general, and its 

See AO, page 12 

1987-88 Judicial Fellows 
Program Announced 

Young professionals interested 
in judicial administration are in­
vited to apply for the 1987-88 Judi­
cial Fellows Program. 

Now entering its fourteenth 
year, and patterned after the 
White House and Congressional 
Fellowships, the Judicial Fellows 
Program offers unique opportuni­
ties for highly talented profession­
als with multidisciplinary back­
grounds to work in the federal 
system. 

Fellows will be chosen by a na­
tional commission to work at the 
Supreme Court in the office of the 
Administrative Assistant to the 
Chief Justice, the Federal Judicial 
Center, or the Administrative Of­
fice of the U.S. Courts. 

Candidates should have at least 
one postgraduate degree, at least 
two years' professional experience, 
and preferably some familiarity 
with the federal judicial system. 
Stipends for the fellowship are 
based on salary history and com­
parable government salaries. The 
1987-88 fellowships will begin in 
September 1987 and last one year. 
To ensure consideration, applica­
tions should be received by Dec. 
12, 1986; selections will be made in 
January 1987. 

An application form, informa­
tion, and literature on the program 
are available on request from 
Charles W. Nihan, Executive Di­
rector of the Judicial Fellows Com­
mission, Federal Judicial Center, 
1520 H Street, N.W., Washington, 
DC 20005. 
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Bicentennial Roundup: Speakers, Law School Essay Contest Planned 

The following items of interest 
have been announced by the Com­
mission on the Bicentennial of the 
U.S. Constitution and other parties 
planning for the observance of the 
bicentennial. 

• Chief Justice Warren E. Burger, 
chairman of the Commission on the 
Bicentennial of the Constitution, has 
submitted the commission's first full 
year's report, entitled Preparation for 
a Commemoration . The report dis­
cusses programs and projects ini­
tiated during the commission's first 
full year as well as its future plans. 

• Judge Arlin M . Adams (3rd 
Cir .), as chairman of the Bicenten­
nial Judicial Speakers Committee, 
has corresponded with all federal 
judges and full-time federal magis­
trates concerning their possible par­
ticipation as speakers at events con­
nected with the observance of the 
bicentennial. The judges and magis­
trates are being asked to indicate 

Senate Removes Judge 
Claiborne from Office 

Chief Judge Harry E. Claiborne 
(D. Nev.) was convicted by the Sen­
ate on Oct. 9 on three of the four ar­
ticles of impeachment voted by the 
House and ordered removed from 
office. The Senate did not vote to 
convict on the article that said the 
judge' s felony conviction on tax­
evasion charges was, in and of itself, 
sufficient basis to impeach him. 

On June 18, 1986, the Ninth Cir­
cuit Judicial Council certified to the 
Judicial Conference of the United 
States that Judge Claiborne had "en­
gaged in conduct which might con­
stitute grounds for impeachment," 
and the Judicial Conference on June 
30 certified to the Speaker of the 
House of Representatives that con­
sideration of the judge's impeach­
ment "may be warranted ." The 
House of Representatives agreed to 
the four articles of impeachment on 
July 22. • 

whether they would be willing to 
participate in the speakers program, 
and to indicate the kinds of bicen­
tennial themes in which they are in­
terested. The Bicentennial Commis­
sion and the FJC will be able to 
assist participating judges by provid­
ing resource material. (Two 
bibliographies on the Constitution's 
writing and ratification have already 
been prepared by and are available 
from the FJC) . Judges wishing to 
participate or comment on the 
speakers program should write to 
Judge Arlin M. Adams, Federal Judi­
cial Center, Attention: Office of the 

Director, 1520 H St ., N.W., Wash­
ington, DC 20005. 

• West Publishing Company, in 
cooperation with the commission, 
has announced its sponsorship of an 
essay competition for law school stu­
dents. The first prize will be $10,000, 
second prize $2,500, and third prize 
$1,000. The competition is open to 
all students enrolled in a J.D . or 
LL.B. degree program in an ABA- or 
state-approved law school. The sub­
ject for the essay is, "Does the allo­
cation of power between the federal 
and state governments and among 

See BICENTENNIAL, page 12 

State Justice Institute Holds First Board Meeting 

Nine of the eleven members of the 
State Justice Institute board took their 
oaths of office at the U.S. Supreme 
Court Sept. 29. Chief Justice Warren 
E. Burger, who did much to promote 
the establishment of thjs organization 
through public addresses and en­
dorsements sent to Congress, admin­
istered the oaths. Pictured above with 
Chief Justice Burger are the board 
members (1. to r.) : Chief Judge John 
F. Daffron, Jr. (12th Judicial Circuit, 
Chesterfield County, Va .), Lawrence 
H. Cooke (former chief judge of the 
New York Court of Appeals), Chief 
Justice Warren E. Burger, Larry P . 
Polansky (Executive Officer, District 
of Columbia Courts) , Sandra Ann 
O ' Connor (s tate's attorney for 
Baltimore County, Md .), Justice 

James Duke Cameron (Supreme 
Court of Ariz .), Presiding Judge 
Janice L. Gradwohl (County Court, 
Third Judicial District, Lincoln, Neb.), 
Resident Judge Rodney A. Peeples 
(Second Judicial Circuit, Barnwell, 
S.C.) , Chief Justice Clement C. 
Torbert, Jr. (Supreme Court of Ala .), 
Prof. Danjel J. Meador (University of 
Virginia Law School). 

Organizational plans were made at 
a board meeting following the Sept. 
29 ceremonies. Chief Justice Torbert 
was elected chairman of the board 
and Judge Peeples vice-chairman . 
With an initial budget of $7.2 million 
for fiscal year 1987, the Institute is 
now operational. Two more board 
nominations are to be made by Presi­
dent Reagan. 
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Draft Guidelines Published, Plea Hearing Held 

The Sentencing Commission pub­
lished a preliminary draft of sentenc­
ing guidelines in the Federal Register 
on Oct. 1, 1986. A copy of the draft 
was also mailed to each member of 
Congress, Article III judge, chief 
U.S. probation officer, U.S. attorney, 

~:~~SENTENCING 
THE CoMMISSION 

and federal public defender, and to 
hundreds of private defense attor­
neys, victims' advocates, criminal 
justice specialists, private citizens, 
law enforcement organizations, and 
interested organizations such as the 
NAACP and ACLU. 

The commission voted to publish 
a preliminary draft far in advance of 
any legal requirement to do so in or­
der to allow for the widest possible 
public comment and analysis on 
possible formats, structures, and ap­
proaches in developing a guideline 
system. The FJC committee on edu­
cation about the 1984 crime control 
legislation wrote separately to all ju-

N OTEWORTHY 
Attorney access to argument tapes. In 

response to requests from members of 
the bar, the Ninth Circuit has changed 
its policy concerning cassette tapes of 
oral argument . Attorneys will soon be 
able to purchase copies of these tapes 
from the clerk's office. The court's previ­
ous policy had been to allow attorneys 
only to listen to the tapes and have them 
transcribed. Such tapes are not an offi­
cial record of the court proceeding. (As 
noted in Ninth Circuit News.) 

.. .. .. 
State sentencing guidelines for 

youths. A study financed by the Justice 
Department's Office of Juvenile Justice 
and Delinquency Prevention has recom­
mended that states adopt sentencing 
guidelines for young offenders . The 

dicial branch recipients, summariz­
ing the draft's contents and urging 
them to review it and provide the 
commission whatever comments 
they wished . 

One of the most pressing policy 
issues the commission must resolve 
is the role of plea agreements in a 
sentencing guideline system. Be­
cause it does not want plea agree­
ments to undermine sentencing 
guidelines, Congress has directed 
the commission to promulgate gen­
eral policy statements for considera­
tion by federal judges in deciding 
whether to accept or reject plea 
agreements, in order to promote re­
sponsible plea agreement practices 
that do not perpetuate unwarranted 
sentencing disparities. To that end, 
the commission held its fifth public 
hearing in Washington, D.C., on 
Sept. 23, on the appropriate limits of 
judicial scrutiny in plea agreements 
and on related issues. Witnesses in­
cluded Justice Department officials 
(including U.S . attorneys), repre­
sentatives of defender organizations, 
private attorneys, and law 
professors. • 

study was overseen by Ralph A. 
Rossum, a professor of government at 
Claremont McKenna College in 
Claremont, Cal. A 10-member panel of 
scholars and lawyers drafted the 
guidelines, which should be published 
later this year . The Justice Department 
has not yet formally endorsed the pan­
el's recommendations . 

.. .. .. 
More lawyers. The American Bar 

Foundation reports that the number of 
lawyers in the U.S . increased from 
542,205 in 1980 to 655,191 by the begin­
ning of 1985, an increase of 21 percent. 
In 1985, 70 percent of lawyers were in 
private practice, and less than 4 percent 
were employed by the judiciary. Nearly 
10 percent of lawyers worked in private 
industry; slightly more than 8 percent 
worked in government; 3 percent 
worked for legal aid organizations, pri­
vate associations, and special interest 
groups; and 5.5 percent were retired or 
inactive. • 
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P ERSONNEL 
Nominations 
Patrick J. Duggan, U .S. District Judge, 

E.D. Mich., Sept. 11 
Douglas H . Ginsburg, U .S. Circuit 

Judge, D.C. Cir., Sept. 23 
Alex T. Howard, Jr., U.S. District Judge, 

S.D. Ala., Sept. 23 
Bruce M. Selya, U.S. Circuit Judge, 1st 

Cir., Sept. 26 
Joseph F. Anderson, Jr., U.S . District 

Judge, D.S.C., Sept. 26 
William L. Dwyer, U.S . District Judge, 

W.O. Wash., Sept. 26 
Reena Raggi, U.S. District Judge, 

E.D.N.Y., Oct. 3 

Confirmations 
Joel F. Dubina, U.S. District Judge, M.D. 

Ala ., Sept. 12 
Alan C. Kay, U .S. District Judge, D . 

Hawaii, Sept. 12 
Richard B. McQuade, Jr ., U.S. District 

Judge, N.D. Ohio, Sept. 12 
Diarmuid F. O'Scannlain, U.S. Circuit 

Judge, 9th Cir., Sept. 25 
James L. Graham, U.S. District Judge, 

S.D. Ohio, Sept. 25 
Frederic N. Smalkin, U.S. District Judge, 

D. Md. , Sept. 25 
Douglas H. Ginsburg, U .S. Circuit 

Judge, D.C. Cir., Oct. 8 
Bruce M. Selya, U.S. Circuit Judge, 1st 

Cir., Oct. 8 
Joseph F. Anderson, Jr. , U .S. District 

Judge, D.S.C., Oct. 8 
Patrick J. Duggan, U.S. District Judge, 

E.D. Mich., Oct. 8 
Alex T. Howard, Jr., U.S. District Judge, 

S.D. Ala ., Oct. 8 
James R. Spencer, U.S . District Judge, 

E.D. Va., Oct. 8 

Appointment 
Ronald R. Lagueux, U.S. District Judge, 

D.R.I. , Sept. 5 

Senior Status 
James Hunter III, U.S. Circuit Judge, 3d 

Cir., June 30 
Otto R. Skopil, Jr., U.S. Circuit Judge, 

9th Cir., June 30 
Laughlin E. Waters, U.S. District Judge, 

C.D. Cal., July 6 
Warren J. Ferguson, U.S. Circuit Judge, 

9th Cir., July 31 
Charles E. Simons, Jr., U .S. District 

Judge, D.S.C., Aug. 17 
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Securing equality requires the at­
tention, the energy, and the sense of 
justice possessed by all the well­
intentioned citizens of the society . 
They need to be assured that the 
government, the law, and the courts 
stand behind their efforts to over­
come the harm bequeathed to them 
by the past. They need to know that 
encouragement and support, not 
criticism and prohibition, are avail­
able from those who are sworn to 
uphold the law. Courts must offer 
guidance, to the best of our ability, 
to the attempts by individuals and 
institutions to rectify the injustices of 
the past. We must labor to provide 
examples of solutions that may 
work, and approaches that may be 
tried. If we fail, then we delay or 
postpone altogether the era in 
which, for the first time, we may say 
with firm conviction that we have 
built a society in keeping with our 
fundamental belief that all people 
are created equal. 

Justice Lewis F. Powell, Jr., at the 
Eleventh Circuit Judicial Confer­
ence, May 12, 1986, Atlanta, 
Georgia 

I now venture some observations 
about capital cases in this circuit . . . . 

Although the "delay problem" . . . 
remains serious, constructive steps 
have been taken in the circuit to 
ameliorate it. Only recently, when I 
mentioned that I would be here to­
day, the Chief Justice asked me to 
congratulate the circuit, and Chief 
Judge Godbold in particular, on the 

may be that Alabama has done 
likewise . 

Perhaps the most critical need is 
an organized program for the repre­
sentation by counsel of death row 
prisoners. The Florida bar is to be 
commended, and particularly Bill 
Henry, its president in 1983--84, for 
leadership in seeking solutions. My 
understanding is that, because of the 
inadequacy of using volunteer law­
yers, the Florida legislature-at the 
request of the state supreme court 
and the bar-has created an office of 

Justice William J. Brennan, Jr., at 
the Third Circuit Judicial Confer­
ence, Sept. 23, 1986, Princeton, New 
Jersey 

I have lived now for several years 
with arguments supporting and 
opposing the constitutionality of 
capital punishment. They come in 
increasing numbers these days, as 
the population of death row in­
creases, and executions are now be­
ing carried out by the several 
states . . . . 

I have read countless briefs and 

"I am convinced that law can be a vital engine, not merely of change, 
but of civilizing change." 

-Justice William J. Brennan, Jr. 

"capital collateral representation," 
with state funding. I believe that 
Georgia and perhaps Alabama have 
followed suit. 

An important state development 
was the amendment of Florida ' s 
rules of criminal procedure to re­
quire that a prisoner seeking collat­
eral review must file his petition 
within two years after his judgment 
and sentence become final-with 
limited exceptions. 

Your circuit was the first to install 
a computerized program for keeping 
all federal judges advised of the sta­
tus of each case. I believe this is 
called the Capital Case Status Re­
port. Also you have inaugurated the 
prior assignment of district court 
judges and court of appeals panels 
to particular cases .. .. 

listened to innumerable oral presen­
tations, and I have been persuaded 
and remain persuaded that death is 
unconstitutional. I reach that conclu­
sion based on arguments of lawyers 
who I am convinced have made the 
better, and I mean by that the better 
reasoned, case. Now, this is not to 
suggest, of course, that underneath 
the robes I am not-we are all hu­
man beings with personal views and 
moral sensibilities, yes, and religious 
scruples-but it is to say that above 
all, I am a sitting judge, required to 
pass on that issue. 

"No higher duty exists in the judging process than to exercise 
meticulous care when the sentence may be, or is, death." 

I am convinced that law can be a 
vital engine, not merely of change, 
but of civilizing change. That is be­
cause law, when it merits the syno­
nym justice, is based on reason and 
insight. Decisional law evolves as lit­
igants and judges develop a better 
understanding of the world in which 
we live. Sometimes, these insights 
appear pedestrian, such as when we 
recognize, for example, as we have, 
that a suitcase is to be treated more 
like a home than it is like a car. 

way you are addressing the 
problem. 

I mention only highlights of your 
action that seem to us in Washing­
ton to be so important. Both Florida 
and Georgia have created state­
federal judicial councils-informal li­
aison groups of state and federal 
judges-to oversee this problem. It 

-Justice Lewis F. Powell, Jr. 

No higher duty exists in the 
judging process than to exercise me­
ticulous care when the sentence may 
be, or is, death. This can and should 
be done, preserving fully all consti­
tutional rights, without permitting 
the process of repetitive-and often 
frivolous-review to drag on for 
years. 

On occasions those insights form 
a mens rea, such as when we finally 
understand that separate can never 
be equal. I believe that these steps 
which are the building blocks of 
progress are fashioned from a great 
deal more than the changing views 

See JUSTICES, page 7 
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of judges over time. I believe that 
problems are susceptible to rational 
solution if we work hard at making 
and understanding arguments that 
are based on reason and experience. 

And with respect to the death 
penalty, I believe that a majority of 
the Supreme Court will one day ac­
cept that when the state punishes 
with death, it denies its humanity 
and dignity of the victim and trans­
gresses the prohibition for that rea­
son against cruel and unusual pun­
ishment. For me, that day will be a 
great day for the country and a great 
day for our Constitution. 

Chief Justice Warren E. Burger at 
the Fourth Circuit Judicial Confer­
ence, June 27, 1986, White Sulphur 
Springs, West Virginia 

Today I want to talk about the Bi­
centennial programs and projects 
that are either underway or 
contemplated ....... 

It seemed to me, from the outset, 
that we had to distinguish between 
the kind of celebration we had in 
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Chatham House Publishers, 1985. 

Nathanson, J. Edmond . "Congres­
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1976, where fireworks and parades 
were necessarily predominant, and 
the kind of programs we want for 
the Bicentennial of the Constitution. 
There may be some fireworks and 
there may be some parades, but the 
important thing here is to give 
ourselves-and I do not mean just 
voters out there, I mean all of us--a 
history and civics lesson about how 
we got this Constitution and how 
difficult it was to get it. * .... 
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the Exchange, the PTA, and the Girl 
and Boy Scouts . .. * .. 

I have met with some of the lead­
ing television and press people, and 
I have told them, "Here's the story. 
We know the story. You know how 
to tell it. Will you please help?" * .. * 

Congress has given us $12 million, 
in contrast to the more than $200 
million available for the celebration 
in 1976. Getting more millions in the 
present fiscal climate is not going to 

"It seemed to me . . . that we had to distinguish between the kind of 
celebration we had in 1976 ... and the kind of programs we want for 
the Bicentennial of the Constitution .. .. [T]he important thing here is to 
give ourselves ... a history and civics lesson about how we got this 
Constitution ... . " 

-Chief Justice Warren E. Burger 

[W]e are trying to reach everyone, 
from the kiddies in the grade 
schools, the high schools, and up 
through undergraduate colleges and 
law schools . We will have a national 
speakers bureau and every federal 
judge and every state judge will be 
invited to tell this story to the com­
munity luncheon clubs, the Rotary, 

William & Mary L. Rev. 331 (1986). 
Oliphant, Robert E. "Rule 11 Sanctions 

and Standards: Blunting the Judicial 
Sword." 12 William Mitchell L. Rev. 731 
(1986). 

Sand, Leonard B., and Steven Alan 
Reiss. "A Report on Seven Experiments 
Conducted by District Court Judges in 
the Second Circuit." 60 New York Univer­
sity L. Rev. 423 (1985). 

Toran, Janice. "Settlement, Sanctions, 
and Attorney Fees: Comparing English 
Payment into Court and Proposed Rule 
68." 35 American University L. Rev. 301 
(1986). 

Weinstein, Jack B. "From the Bench: 
Warning-Alternative Dispute Resolu­
tion May Be Dangerous." 12 Litigation 5 
(Spring 1986). 

Health Plan Open Season 

An open season to enroll in or 
change health insurance plans will 
take place from Nov. 10 to Dec. 5, 
the AO has announced. 

be easy; as you know, we recently 
had problems securing money for 
jury fees. For that reason, we are go­
ing to have to call on every member 
of the legal profession of this coun­
try to familiarize himself or herself 
with the details of some of these 
great episodes and then see to it that 
this story is told. • 

Weisberger, Joseph R. "The Twilight 
of Judicial Independence-Pulliam v . 
Allen ." 19 Suffolk University L. Rev. 537 
(1985) . 

C ALENDAR 
Nov. 5-7 Workshop for Training 

Coordinators of the Eleventh 
Circuit 

Nov . 10-14 Orientation Seminar for 
New Assistant Federal Defenders 

Nov. 12- 14 Seminar for Bankruptcy 
Judges 

Nov. 17-19 Jury Management Work­
shop 

Nov. 19-21 Workshop for Judges of the 
Fifth Circuit 

Dec . 3 Judicial Conference Advisory 
Committee on Appellate Rules 

Dec. 3-5 Workshop for Judges of the 
Eighth and Tenth Circuits 

Dec. 4 Judicial Conference Committee 
on the Judicial Branch 

Dec . 4-6 Workshop for Judges of the 
Sixth Circuit 
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ences they bring to the federal 
bench. 

What were your contributions to 
getting out the Manual on Multidis­
trict Litigation? Did you enjoy that 
work? 

I think working on the manual 
was not only one of the most enjoy­
able jobs but actually transformed 
my life. I go way back to before 
there was a manual, when a group 
of judges put together a draft. It was 
after the Electrical Supply Cases and 
when Judge Alfred Murrah was di­
rector of the Federal Judicial Center. 
He sent around a draft with a letter 
to a group of academics, and I was 
then teaching at the University of 
Minnesota. It must go back over 20 
years . I started reading this draft 
and I got so intrigued by it that I 

tion. I think Judge Pointer is one of 
the paragons of the federal judiciary. 

You have been a reporter for the 
Judicial Conference Advisory Com­
mittee on Federal Rules of Civil 
Procedure for several years. Would 
you comment on your input to the 
work of this committee? Do you re­
ally feel the public hearings are 
helpful? Do members of the Advi­
sory Committee, the Supreme 
Court, and finally the Congress pay 
that much heed to comment re­
ceived at the public hearings? 

Being the reporter means that, in 
a sense, I am the "worker bee" of 
the group. It is my job to execute the 
wishes of the committee and to do 
the drafting both of the rules and 
the notes and the background mem­
oranda. The reporter also affects the 
agenda of the committee. I had the 

HI think in some limited contexts some of the local rules 
are a bit pushy; they butt up against the national rules." 

wrote Judge Murrah. And he must 
have been intrigued by my answer, 
because he then appointed me to a 
committee that worked almost as a 
liaison between the American Bar 
Association and the federal judges. I 
used to shuttle between the lawyer 
group, who were very apprehensive 
about the manual, and the judge 
group, particularly Judge William 
Becker (W.O. Mo.). I would shuttle 
back and forth and try to negotiate 
the lawyers' views and the judges' 
views. That ultimately produced the 
first manual; then I just sort of hung 
around over the years to help in the 
revisions. 

Judge Becker is a wonderful man. 
He taught me more about what fed­
eral judges really do with their cases 
than almost anyone I know. 

How many revisions were there? 
I think we went through four or 

possibly five revisions of the first 
edition. And now Judge Pointer of 
Alabama has led the team to pro­
duce the second edition, which I 
must confess I have not been as ac­
tive on as I was with the first edi-

wonderful experience of working 
with Judge Walter Mansfield of the 
Second Circuit, who is a terrific 
chairman and who has the respect of 
the entire Advisory Committee. 

The public hearings are really a 
mixed bag. Sometimes they provide 
very valuable insights, insights as to 
whether a given rule is effectively 
drafted, or has caused confusion, or 
needs some brushing up . The hear­
ings also give insight into what the 
bar thinks about the work product. 
On the other hand , a lot of what 
goes on before the committee in 
those public hearings could just as 
well be done on paper without the 
need for the hearings. A lot of it is 
posturing by representatives of in­
terested groups, but I think on bal­
ance you need the public hearings . 
They give a sense of life and reality 
to the process. 

Does a lawyer sometimes appear 
who just wants to make a point for 
personal reasons? 

Yes, like any public hearing you 
get a tremendous variety of people. 
So people are sometimes there for a 

client, or to push a pet project. Still 
there is enough wheat in the chaff to 
justify it. Psychologically it is very 
important to have the process open, 
and I think one of the reasons that 
the Congress is very much involved 
in thinking about federal rule mak­
ing these days is that there have 
been accusations that it is a closed 
process . So I think psychologically 
and for the good of the profession 
that opening up the process through 
public hearings is a good thing. 

See MILLER, page 9 

Illustrative Rules 
Governing 

Judicial Misconduct 
Published by FJC 

The Center recently published Il­
lustrative Rules Governing Com­
plaints of Judicial Misconduct and 
Disability, a report issued by a spe­
cial committee of the Conference 
of Chief Judges of the U.S. Courts 
of Appeals, chaired by Chief Judge 
James R. Browning and including 
Judge Collins J. Seitz and Chief 
Judge Charles Clark. Anthony Par­
tridge of the Center's Research Di­
vision served as reporter. 

The illustrative rules, and ac­
companying commentary, reflect 
experience with the complaint pro­
cedure mandated by the Judicial 
Councils Reform and Judicial Con­
duct and Disability Act of 1980 and 
serve as a means of sharing both 
information and ideas. The special 
committee expressed the view that 
experimentation with various ap­
proaches under the statute is desir­
able and in conformity with con­
gressional intent. Accordingly, the 
committee did not urge that the il­
lustrative rules be adopted on a 
uniform basis , but rather ex­
pressed the hope that they might 
prove a useful reference for those 
working on revisions of local rules. 

Copies of the illustrative rules 
can be obtained by writing to In­
formation Services, 1520 H St., 
N.W., Washington, DC 20005. En­
close a self-addressed mailing la­
bel, preferably franked (13 oz). 
Please do not send an envelope. 
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Do you feel there is any justifica­

tion for criticism that some local 
rules go beyond the national rules? 

I think in some limited contexts 
some of the local rules are a bit 
pushy. They butt up against the na­
tional rules. I think the issue is dis­
torted; I think it is overstated. Some 
of the rules, I would say, violate the 
limitation on the local rule-making 
power. But I don't think this is a ma­
jor problem. I don' t think the incon­
sistency is as widespread as many 
people think it is. We've had a tre­
mendous lack of judicial challenges 
to local rules. You know, we've had 
rules in most districts limiting the 
number of interrogatories , which 
many people say is inconsistent with 

Rules has been called the most vo­
cal proponent of stronger sanctions 
under rule 68. Bills are pending in 
both the Senate and the House to 
amend the rule, the Supreme Court 
has more than once upheld rule 68, 
and now there are movements 
among the bar membership tore­
write the rule. Are you of the belief 
that rule 68 needs to be redrafted? 

Rule 68 was the most controversial 
subject during my tenure as re­
porter. In retrospect it seems to me 
that we got the massive changes to 
rules 11, 16, and 26 through in '83 . 
And then this firestorm developed 
about rule 68. Our intent in the com­
mittee, and my intent as reporter, 
was to try and develop rule 68 into a 
provision that would force the liti-

111 will go the grave believing that what we tried to do in 
rule 68 was right." 

federal rule 33, which contains no 
limitation on the number of interrog­
atories . There seems to be a reluc­
tance to take the issue to the judici­
ary . If they challenge it, we might 
get some jurisprudence as to where 
the line between the local and the 
national rules is, otherwise that line 
is always going to be indistinct. No­
body really knows where the line is. 
I think the new rule 83, which was 
recently amended, improves the 
process of local rule making and 
should quiet some of the criticism. 

When you refer to challenges to 
the local rules, what do you have in 
mind? 

You very often have someone 
who would like to see a conflict be­
tween the local rule and the national 
rule because it serves his purpose . 
They take the position that the local 
rule is invalid for a litigation posi­
tion. But they never seem to chal­
lenge it in court. I think I could 
count on the fingers of one hand the 
number of cases in which a local rule 
has been challenged as violative of 
the national rules . There' s a lot of 
noise but very little action. 

The Advisory Committee on Civil 

gants to consider settlement very, 
very seriously as early as possible in 
the litigation. I wish I had a dollar 
for every case that was settled on 
the courthouse steps just before 
trial . If it settles then, it could have 
settled a year or two earlier. So rule 
68 was designed to be a pushing 
mechanism that says, "Look; think 
about settlement." Everyone who 
came in to testify about it saw phan­
toms. They all had horror stories. It 
was like Chicken Little saying "the 
sky is falling!" They were scared. I 
have never seen such a chamber of 
horribles paraded in my life . 

This was at the public hearings? 
Yes . I have in my office at least 

three feet of paper attacking rule 68. 
I will go to the grave believing 

that what we tried to do in rule 68 
was right; that the only way you are 
going to get lawyers to evaluate 
their cases seriously is if you put a 
little bit of a gun to their head. And 
that is what rule 68 was designed to 
do. 

Set a trial date? 
Set a trial date; make an estimate 

of your case and if you are really, re­
ally way off the track-if it looks as 
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if you are playing dog in the man­
ger-then you should pay the ex­
penses of your opponent. 

Do you believe the language of 
rule 16(c)(7) is sufficient authority 
for the institution by the district 
court of an experimental court­
annexed arbitration program? 

When we drafted rule 16(c)(7) in 
the Advisory Committee, part of our 
intention was to encourage what we 
call interim, extra-judicial dispute 
resolution techniques. We wanted to 
give the courts authority to use this 
almost smorgasbord of alternative 
dispute resolution techniques that 

have been developed in recent 
years. So we thought that the rule 
coupled with the inherent power of 
the federal courts would be enough 
to develop arbitration mechanisms. 
That was our intention. 

You have written extensively on 
class actions and rule 23. There 
were proposals to restate rule 23 
eight years ago, but the committee 
decided to wait because it appeared 
that Congress might legislate in this 
area. Does it now seem timely to re­
state rule 23? If it does, in what 
way? 

I think it is time to go back to rule 
23. Rule 23 has been like a religious 
war for many, many years. It is one 
of those subjects in which you get 
incredible cleavage and disagree-

See MILLER, page 10 



to $ 
THETHlRDBRANCH 
MILLER, from page 9 

ment between the plaintiff's bar and 
the defense bar. And the rhetoric 
and the emotion of the late '60s and 
the early '70s always struck my 
funny bone as being a religious war 
between the plaintiff's bar and the 
defense bar. I think a lot of the hys­
teria about the rule has quieted 
down. And I think it is time to lift 
the moratorium, and go back to rule 
23 and take the more than 20 years' 

on, there are things that I use the 
problem method on . There are 
things I will teach through "moot 
courting" within the class. So every­
body should do his or her own 
thing. What I do feel very strongly 
about, however, is that the class­
room experience should be an in­
tense experience. Our job as law 
teachers is to teach and develop pro­
fessionals. The life of the profes­
sional is one of intensity. It is one of 

"Rule 23 has been like a religious war for many, many 
years." 

experience we have had under it 
and see if we can't build a better 
mousetrap. I think there are ways of 
improving the rule in terms of the 
notice requirement, in terms of 
describing what are proper class ac­
tions, improving descriptions of sub­
classing and the judicial powers in 
class actions . And I think that the 
Supreme Court's decision a year ago 
in Phillips Petroleum v. Shutts requires 
some rethinking of what the rule 
should say. (I must drop a footnote 
here and say I am a little bit crazed 
about this, since I argued the case.) I 
think we have now hit the point 
where we can make a reasonable 
reevaluation of class actions. 

Do you believe that the tradi­
tional teaching methods used by 
most law professors and law 
schools are still those best suited to 
today's curriculum? Which teaching 
methods work best? 

I have always believed that there 
is no one teaching method. The best 
teacher is the teacher who teaches in 
a style comfortable to himself or her­
self . There is no magic in the So­
cratic method or the problem 
method or the lecture method . Dif­
ferent suits fit different people . I am 
fairly clear that the days of the pure 
Socratic method are over. That was 
fine in a world in which everything 
was common law and in which 
everything was case law . I don't 
think you can teach purely Socratic­
ally. I don't teach purely Socratic­
ally. There are things that I lecture 

high drama. It is one in which you 
can't say "I am unprepared" to a 
judge or to your client or to the per­
son with whom you are negotiating. 

I must say, at the risk of being ac­
cused of being an old fuddy-duddy 
and Attila the Hun and all of that, 
that a law school environment that 
is preoccupied with sensitivity-to 
the exclusion of building strong, dy­
namic, intense professional instincts 
of preparation, of thought, of re­
sponsibility, of analysis-is just an 
education system that is off the 
track. I know it is fashionable these 
days, since most younger academics 
come out of the student revolution 
period, to do it in a very relaxed 
manner and I certainly wouldn't 
want a faculty of 70 people who all 
behaved like Attila the Hun. But I 
think a mixture of people who treat 
their classroom as if it is a courtroom 
and those who are more gentle and 
on a first-name basis and wear 
turtleneck sweaters is probably a 
good idea. I really and truly mourn 
the loss of intensity and direction 
and drive in the classrooms of many 
American law schools . 

I think in retrospect it is better to 
say that in my earlier years as a 
teacher, in the mid '60s, I was very 
much like Kingsfield . I insisted on 
preparation. There were times when 
I would literally throw somebody 
out of class for being unprepared. 

What caused the change? 
You roll with the times. What was 

acceptable in the '60s in terms of 

pressure and intensity, after the stu­
dent revolution became unaccep­
table, so you have to make a deci-

See MILLER, page 11 

Center Publishes Paper on 
Taxation of Attorneys' Fees 

In response to a call for study of 
alternative means of managing the 
increasing number of attorney fee 
petitions in the federal courts, the 
Center recently published Taxation 
of Attorneys' Fees: Practices in Eng­
lish, Alaskan, and Federal Courts, by 
Alan J. Tomkins and Thomas E. 
Wilkins. The report describes the 
distinctive approaches to taxation 
of attorneys' fees that have 
evolved in the English, Alaskan, 
and U.S. federal court systems. 

In England, where fee shifting 
from the losing to the winning 
party is the norm, taxing masters 
and a large clerical staff undertake 
the calculation and assessment of 
attorneys' fees from a centralized 
office in London, in addition to 
whatever taxing of attorneys' fees 
is done locally. In Alaska, with a 
pervasive statutory system of fee 
shifting, the use of fee schedules 
and relatively informal procedures 
allows judges to make quick, often 
intuitive judgments about fees 
without a major investment of re­
sources. To manage the growing 
number of fee petitions in federal 
courts, these courts have devel­
oped a diverse set of innovative 
approaches to fee taxation. 

After outlining the approaches 
of the three systems, the authors 
examine further possible applica­
tions of the various approaches to 
the federal system, focusing on 
three primary issues: whether pro­
cedures should be standardized, 
whether new fee decision makers 
should be substituted for the judi­
cial officer who hears the case, and 
whether the taxation function 
should be centralized . 

Copies of this report can be ob­
tained by writing to Information 
Services, 1520 H St., N .W., Wash­
ington, D.C. 20005. Please enclose 
a self-addressed mailing label, 
preferably franked (16 oz.), but do 
not include an envelope. 
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sian about maintaining your own 
effectiveness as a teacher . If you 
push too hard, if you hit people too 
hard, they will just go away; they 
will close down. So, instead of the 
hammer I went to the rubber mal­
let-not quite the velvet glove. I try 
to maintain the intensity by telling 
everybody, "It is a collaborative, in­
tense process. Let's work hard. Let's 
share." So, I just felt that by backing 
off a little bit I could stay in tune 
with the sensitivity that followed . 

You are doing a study for the 
American Law Institute. Please tell 
us about that. 

The American Law Institute has 
commissioned a preliminary study 
to look at complex litigation-big 
cases--to see if there are things we 
can do with a wide range of sub­
jects: the federal rules, the subject­
matter jurisdiction principles we live 
with, venue principles, removal. 
The chairman of the advisory com­
mittee is Justice Wilkins of Massa­
chusetts. Our job is to determine the 
feasibility of, in effect, building a 
better mousetrap for complex cases 
and to recognize that we need more 
intersystem cooperation. A jet plane 
goes down and you end up with 50 
cases. A product failure produces 
hundreds of pieces of litigation-like 
the asbestos cases. Can we devise 
better procedures, better subject­
matter jurisdiction rules, better co­
operation between courts, state and 
federal, new notions of choice of law 
to handle these monstrous-and 
that's what they are-cases? They 
are like millstones on the back of our 
judicial system. 

And they cause bankruptcies. 
That's right. Tying up judges for 

years and years and years. And we 
know asbestos is not a unique situa­
tion. Today's asbestos will be tomor­
row's toxic dump phenomenon. Our 
job is to spend two years to prepare 
a report to give to the Institute so 
that the Institute can decide whether 
to commission a full project that 
might produce something like the 
ALI study in the late '60s on the di­
vision of jurisdiction between the 

state and the federal courts. In a cu­
rious way this project might be 
thought of as "son of the old divi­
sion of jurisdiction study" -which 
was a brilliant study. 

Do you have the feeling your stu­
dents are a little bit frightened of 
you at first? Do you get them first 
year? 

Yes. I have, and always have had, 
the experience of teaching a big, full­
year course in civil procedure to, 
now, one-fourth of the first-year stu­
dents at the Harvard Law School. 
There is a cult about me that I am 
Kingsfield from the "Paper Chase" 
program. The cult is perpetuated by 
upper-class students who love to ter­
rorize the first-year students. In 
other words, a first-year student, by 
the time that student walks into my 
class, has been told by a third-year 
student it is going to be "blood and 
guts" in there, and I am amused by 
it because I am nothing like that. I'm 
a pussycat. One of the things that 
bugs me is when students of mine 
from 10 to 20 years ago come to the 
law school to do interviewing for 
hiring, and they sneak into the back 
of my class and they watch me teach 
today. At the end of the class, they 
come up to me and they are furious. 
They say, "You have become a 
Casper Milquetoast. You are too 
gentle; you are too nice. The reason 
I remember civil procedure, the rea­
son I am a litigator, is because you 
forced me to learn. You created an 
environment in which it was literally 
easier for me to study and be pre­
pared than to go through the emo­
tional risk of being unprepared and 
being embarrassed." 

You mean the tO-volume Charles 
Alan Wright jurisdiction study? 

Yes. That was by Charles Alan 
Wright and Dick Field, and it is a 
brilliant piece of work that never 
was actualized. There was not 
enough pressure in Congress to do 
anything about it. This time there is 
such recognition that we are in crisis 
on the civil side with these new 
types of cases that maybe something 
can be done. 
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An ABA commission chaired by 
Justin Stanley released a report in 
August that concludes that many as­
pects of the practice of law in this 
country should be changed. Do you 
agree? 

I think these are bad days for the 
American legal profession. I think 
the image of the American lawyer 
today is the image of people flocking 
to Bhopal, flocking to the crash of 
Delta 191 in Texas. I think the pro­
fession has got to get ahold of itself. 
We have got to clarify some of the 
rules about professionalism. You 
can't pick up any of the legal jour­
nals, any of the legal newspapers, 
any of the major newspapers in this 
country without seeing an article 
about law becoming a business--be­
cause of the scale, the stakes and the 
money, the masses of young people 
being churned out by the law 
schools and then chewed up by the 
big firms, and the escalation in start­
ing salaries. I think it is a good time 
to step back and take a very close 
look at who we are, because I think 
we are in danger of losing our 
way. 

Position Available 

Administrative Assistant to the 
Chief Justice of the U.S. Statutory po­
sition. Reports to the Chief Justice. Re­
sponsibilities include providing admin­
istrative assistance in the Chief Justice's 
nonadjudicatory responsibilities, in­
volving the Judicial Conference, FJC, 
and AO; serving as liaison with the ex­
ecutive and legislative branches, state 
organizations, and private organiza­
tions; assisting in the preparation of ad­
dresses and publications; participating 
in the Chief Justice's internal manage­
ment of the Court, including budget, 
personnel, and other adminis trative 
matters . Must have J.D. or Ph.D. or 
equivalent, 10 years ' relevant experi­
ence, familiarity with the federal judici­
ary, commitment for as few as 2-3 
years. Salary commensurate with expe­
rience, not to exceed that of a U.S. dis­
trict judge. Send resume and no more 
than 3 letters of reference by Nov. 17, 
1986, to Elizabeth L. Saxon, Personnel 
Officer, U.S. Supreme Court, Washing­
ton, DC 20543 (202/479-3404). 

EQUAL OPPORTUNITY EMPLOYER 

• 
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share of the judiciary's staffing and 
budget levels has declined substan­
tially over the last few years. 

The report recommends that the 
AO take a more active role in help­
ing the courts in dealing with the 
General Services Administration, 
that it be freed from the "bureau­
cratic red tape" imposed by civil 
service laws and the Office of Per­
sonnel Management, that it continue 
to work openly and cooperatively 
with the U.S. Marshals Service to 
improve court security, and that it 
improve its relationships with mem­
bers of Congress to see that Judicial 
Conference-recommended legisla­
tion is introduced promptly and pur­
sued vigorously. The committee also 
suggested that the future relation­
ship between the AO and the FJC 
may require further study by the 
Conference. 

The committee concluded that "no 
fundamental change in the structure 
of the office is needful or wise." The 
committee did find, however, "that 
there is demonstrated need for a 
more efficient and responsive ad­
ministration of the responsibilities of 
the AO." The committee expressed 
its belief that "Mr. Mecham has a 
full understanding of this need," 
and that he "has already taken ac­
tion to effect remedies in many 
areas." • 

CONFERENCE, from page 1 

• Approved the transmittal to the 
Supreme Court of amendments to 
the bankruptcy, civil, and criminal 
rules, and recommended Supreme 
Court approval and transmittal of 
them to Congress; also approved 
amendments to the civil, criminal, 
and evidence rules to eliminate all 
gender-specific language. 

• Directed the AO to study the 
possibility of the judicial branch's 
undertaking its own building de­
sign, leasing, construction, and 
maintenance. 

• Voted to oppose any change in 
28 U.S.C. § 569, which provides that 
U.S. marshals "may, in the discre­
tion of the respective courts, be re­
quired to attend any sessions of 
court." 

• Authorized a temporary in­
crease in court reporters' transcript 
rates for transcripts not paid for by 
the government. 

• Agreed to numerous changes in 
official duty stations and places of 
holding court for bankruptcy judges. 

• Reviewed a report of the Judicial 
Council of the Court of Appeals for 
the Eleventh Circuit concerning 
Judge Alcee L. Hastings and invited 
Judge Hastings to submit a written 
response. 

Congressman Neal Smith (chair­
man of the House Appropriations 
Subcommittee on Commerce, Jus-

tice, State, the Judiciary, and Related 
Agencies), Congressman Robert W. 
Kastenmeier (chairman of the House 
Judiciary Subcommittee on Courts, 
Civil Liberties and the Administra­
tion of Justice), and Attorney Gen­
eral Edwin Meese III addressed the 
Conference. • 

BICENTENNIAL, from page 4 

the branches of the federal govern­
ment contribute to the preservation 
of individual liberty and the func­
tioning of our government?" All 
entries must be postmarked by Apr. 
15, 1987. Entry forms and rules are 
available from Education Program, 
Commission on the Bicentennial of 
the U.S. Constitution, 736 Jackson 
Place, N .W., Washington, DC 
20503. 

• The American Judicature Society 
has put out a call for manuscripts to 
be published in Judicature for a sym­
posium issue devoted to the Consti­
tution . The topic suggested is "the 
relationship between the Constitu­
tion and the judicial system, with 
particular reference to Article III and 
Amendments IV through VIII." 
Other subjects such as judicial inde­
pendence and judicial federalism are 
acceptable, however. Publication is 
planned for the August-S~ptember 
1987 issue, and manuscripts should 
be submitted by Mar . 15, 1987, to 
the AJS office, 25 E. Washington St., 
Chicago, IL 60602. • 
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Chief Justice Sends Holiday Message; Notes Progress, Challenges 
I am delighted to take this oppor­

tunity to extend a holiday greeting 
to my colleagues on the federal 
bench and to our extended "court 
family." I am still in the process of 
getting my feet wet in my job as 
Chief Justice, and I owe much to 
Chief Justice Burger for his gracious 
assistance in "showing me the 
ropes." My appointment as Chief 
Justice has surely not lessened the 
bond I feel with my fellow judges; 
indeed, by assuming the office of 
Chief Justice my opportunities and 
obligations to maintain the health 
and welfare of the federal judiciary 
have dramatically increased. I cheer­
fully accept that responsibility, and 
look forward to working with other 
judges, the Administrative Office, 
and the Federal Judicial Center in 
meeting the challenges that face our 
courts. I ask for your wise counsel, 
your help, and your patience as I 
begin. 

Under the leadership of Chief Jus­
tice Burger, progress has been made 
over the last year on a number of 
fronts. The Judicial Survivors' An-

nuities Reform Act was signed by 
the President on June 19, providing 
a floor of financial security to 
spouses and children of deceased 
federal judges. We all will be watch­
ing closely the progress of the rec­
ommendations of the Commission 
on Executive, Legislative, and Judi­
cial Salaries, which will be submit­
ting its report to the President by 
Dec. 15. Thanks are due to Judge 
Coffin and the other members of the 
Committee on the Judicial Branch for 
their extra efforts in support of the 

Judge Wisdom on Courts' " Federalizing" Role, 
Judicial Independence, and Size of Circuits 

Judge John Minor Wisdom was born 
in New Orleans, received his A.B. from 
Washington & Lee University and his 
LL.B. from Tulane Law School, and 
practiced law in New Orleans from 1929 

to 1957. From 1938 to 1957, with an in­
terruption for military service, he also 
taught law at Tulane. The judge served 
in the U.S. Army during World War II 
and was separated from the Army in 
1946 with the rank of lieutenant colonel. 

Nominated to the Fifth Circuit in 
1957, Judge Wisdom has served as a 
member of the Judicial Panel on Multi­
district Litigation (1968-79), and as the 
panel's chairman (1975-79), and for 
three years on the Advisory Committee 
on Appellate Rules. He has also served 
since 1975 on the Special Court orga­
nized under the Regional Rail 
Reorganization Act of 1973 . Judge Wis­
dom is the author of numerous scholarly 
publications and the recipient of a num­
ber of honorary degrees and awards, in-

See WISDOM, page 4 

work of the Commission. In October, 
Congress authorized an increase in 
the number of bankruptcy judges 
from 232 to 284. As soon as an ap­
propriation is added to this authori­
zation, our hard-working corps of 
bankruptcy judges can look forward 
to some relief. 

As the new Chairman of the Judi­
cial Conference, I shall be open to 
suggestions as to how the work of 
the Conference can be furthered. 
The Conference has authorized me to 
appoint a committee to review the 
way the Conference operates and to 
evaluate the adequacy of the current 
committee structure. The last time 
such a committee sat was in 1968, 
and I thought it was time for another 
look at the subject. 

Mrs. Rehnquist and I wish you 
and your families-wherever you 
may be throughout our broad Iand­
a joyful holiday season and a 
healthy and productive New Year. 

Sincerely, 

New Drug Act Will 
Have Impact Upon 
Courts' Caseload 

The Omnibus Drug Enforcement, 
Education, and Control Act of 1986, 
passed by Congress (H.R. 5484) and 
signed by the President as P. L. 
99-570 on Oct. 27, includes a number 
of provisions either directly affecting 
the judiciary or of interest to it. The 
legislation: 

• Authorizes $17 million for FY 
1987 for the U.S. Marshals Service. 

• Authorizes an additional $124.5 
million for the federal prison system 
in FY 1987. 

• Authorizes $2 million for the Jus­
tice Department's Bureau of Justice 

See DRUGS, page 9 
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FY 1987 Appropriation Authorizes 3 Percent 
Cost-of-Living Raises, Filing Fee Increases 

The federal courts' fiscal year 1987 
appropriation provides a total of 
$1 ,192,592,000 in budget authority 
for the judiciary, an increase of 
$161,435, 000 over FY 1986. The 
budget includes $37,500,000 appro­
priated under a separate title, the 
Omnibus Drug Supplemental Appro­
priation Act of 1987. (See story on 
omnibus drug legislation, p . 1.) It 
also provides for a cost-of-living sal­
ary increase of 3 percent, effective as 
of the first day of the first pay period 
commencing on or after Jan . 1. Jus­
tices and judges of the United States 
will also receive this increase. 

Several separa te appropriations 
for the salaries and operations of the 
court system have been consolidated 
into a single appropriation, "salaries 
and expenses," which will provide 
flexibility to reprogram funds be­
tween personnel and general operat­
ing expenses when needed . 

The FY 1987 budget authorizes 540 
additional positions for clerks' of­
fices and probation and pretrial serv­
ices offices (with total staffing still 
capped by Congress at 94 percent of 

the Judicial Conference-app roved 
formula allowances}, 7 new full-time 
m agistra tes and their supporting 
s taffs, and 124 o ther supporting 
personnel. 

Fees collected for the preparation 
and mailing of bankruptcy case no­
tices will be used to offse t the 
salaries an d expenses in cu rred in 
provid ing these services . Since the 
FY 1987 estimate for such fees totals 
$3 million, a reduction of $3 million 
was made to "expenses of operation 
and maintenance of the courts." 

Filing fees . The legislation has 
doubled the fee for filing civil cases 
from $60 to $120, and has raised the 
fee for fil ing in bankruptcy court 
from $60 to $90. The Judicial Confer­
ence Committee on the Budget last 
March had proposed consideration 
of an increase in filing fees . Al­
though the Judicial Conference 
Committee on the Budget had made 
its recommendation with the expec­
tation that the increased fees could 
go into a special account for use by 
the courts , these increases will be 

See BUDGET, page 8 

Sixth Cir. Hosts Innovative State-Federal Meeting 
The Sixth Circuit, in a variation on 

the usual format of state- federal judi­
cial council meetings, held a meeting 
that included judges from all of the 
states embraced by the circuit. Chief 
Judge Pierce Lively invited judges 

• THE THIRD BRANCH 
Published monthly by the Administrative Of­
fice of the U.S. Courts and the Federal Judicial 
Cente r . Inquiries o r ch anges of address 
s hould be direc ted to 1520 H Stree t, N. W., 
Washington, DC 20005. 
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ices, Federal Judicia l Ce nte r. Pe te r G. 
McCabe, Assistant Direc to r, Program Man­
agement, Admini s tra tive Office of th e U.S. 
Courts . 

from Kentucky, Michigan, Ohio, and 
Te nnessee to a one-day meeting in 
Cincinnati with four appellate and 
four district judges. 

Chief Justices Frank Celebrezze 
(Ohio) and Ray Brock (Tenn.) and 
Associate Justices Donald Win ter­
scheimer (Ky.) and James H. Brickley 
(Mich .) were accompanied by six 
state intermediate appellate and trial 
judges. The heart of the agenda was 
a presentation on recent habeas 
corpus developments by Professor 
Ira Robbins of the Washington Col­
lege of Law at the American Univer­
sity. 

On a related ma tter, prisoner civil 
rights suits, Chief Judge Lively called 
the group' s a t ten tion to the provi­
sions of 42 U.S.C. § 1997e, which al­
lows federal judges to continue pris-

JSAS Reminder 

Article III judges are reminded 
that from now through March 
1987, a one-time Judicial Survivors' 
Annuities System (JSAS) "open 
season" is being held , during 
which new coverage may be 
elected or existing coverage may 
be withdrawn. 

Judges presently covered by 
JSAS who wish to retain their 
coverage need take ' no action . 
Judges who previously waived the 
right to elect coverage under JSAS 
within six months of assuming ju­
dicial office or subsequent marriage 
may now elect such coverage. This 
is a one-time election opportunity, 
and such election is irrevocable. A 
completed AO Form 162, Election to 
Participate in the Judicial Survivors' 
Annuities System, must be received 
by Mar. 31, 1987, by the AO, JSAS 
Section, Washington, DC 20544. 

Judges currently participating in 
JSAS who now wish to revoke such 
election may do so. This is a one­
time opportunity to revoke election 
to participate . Revocation must be 
in writing and received by the di­
rector of the AO no later than Mar. 
30, 1987 (no special form is re­
quired; a letter is sufficient). 

Judges are reminded that before 
making a final decision concerning 
JSAS, they should consider life in­
surance coverage offered either by 
private companies or through the 
federal employees' program, as an 
addition or alternative to JSAS. 

More detailed information about 
the open season is provided in a 
Sept. 26 memorandum from AO 
Director Mecham to all Article III 
judges. 

oner § 1983 fili ngs for 90 d ays to 
allow exhaustion of prison grievance 
procedures if those procedures have 
been determined , either by the At­
torney General or the district judge in 
the case, to be "in substantial com­
plia n ce w ith min imu m accep table 
standards." 

The FJC continues to provide fund­
ing for federa l jud ges' a ttend an ce 
a n d for some p rograms a t s tate­
federal council meetings . • 
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Ninety-ninth Congress Ends Session with CJA, 
Bankruptcy and Immigration Changes 

The following legislative items, 
enacted in the closing days of the 
99th Congress, are of interest to the 
judiciary. (See also related stories on 
the budget, p . 2, and on omnibus 
drug legislation, p. 1.) 

Criminal Justice Act. H .R. 3004, 
amending the Criminal Justice Act 
(CJA), has been signed by the Presi­
dent. The bill amends the CJA provi­
sions relating to fees for court­
appointed attorneys in criminal 
cases, and the provisions relating to 
the recall to service of certain judges 
and magistrates. 

House Judiciary Committee mem­
bers Robert Kastenmeier (D-Wis.) 
and Carlos Moorhead (R-Cal.) 
cosponsored the legislation amend­
ing the CJA, which was introduced at 
the request of the Judicial Con­
ference. The bill retains current law 
authorizing hourly rates of up to $40 
an hour for out-of-court representa­
tion and $60 an hour for in-court re-

?flo~~- : 
tJd ****** December 1786: Rebellion broke out 
across New England as angry farmers 
closed down courts, ordering judges in 
one Massachusetts county "not to open 
said courts, at this time, nor do any kind 
of business whatsoever" Jest their judg­
ments "by reason of the great scarcity of 
cash ... fill our gaols with debtors." The 
farmers, beset by creditors and tax col­
lectors and angry at the state's suspen­
sion of the writ of habeas corpus, were 
caught up in a larger crisis caused partly 
by the lack of any central authority to 
regulate foreign trade and by the dearth 
of hard currency throughout the states. 
Shays's Rebellion was quelled by June, 
but not before casting what John 
Marshall called "a deep shade over the 
bright prospect which the revolution in 
America and the establishment of our 
free governments had opened up .... I 
fear that we may live to see another 
revolution." 1 
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presentation under the CJA. The bill 
allows payment of up to $75 per hour 
if the Judicial Conference determines 
a higher rate is justified for a particu­
lar district or circuit. The new general 
maximums per case would be $3,500 
for a felony, $1,000 for a misde­
meanor, $2,500 for appeals, and $750 
for other cases-modest increases 
over the previous amounts. These 
maximums can be waived by the 
chief judge of the circuit or his or her 
designee. The bill also makes other 
technical changes in the CJA re­
quested by the Judicial Conference. 

The bill as passed also provides 
for the recall to service of U.S. mag­
istrates who have retired. (Similar 
authority already existed to recall to 
service bankruptcy judges and 
judges of the U.S. Claims Court.) 
The bill also enhances the system for 
the recall of magistrates, bankruptcy 
judges, and judges of the Claims 
Court. 

In the past, bankruptcy judges and 
Claims Court judges recalled to serv­
ice were effectively required to 
"punch a time clock" for the first 
time in their careers; for the hours 
that such an official was working, re­
tirement annuity was deducted from 
the official's pay, with the result that 
the judge provided full-time service 
for part-time pay. Moreover, there 
was no guarantee that such an official 
would be recalled for more than one 
assignment, creating uncertainty as 
to the amount of income he or she 
could anticipate. 

The bill ilnproves the situation by 
providing that the circuit judicial 
council, or the chief judge of the 
Claims Court, can certify that an of­
ficer recalled to service will perform 
"substantial service" during a five­
year period of recall. During the five 
years, the judge or magistrate will 
receive the difference between the 
retirement annuity and the salary of 
the position. The Judicial Conference 
is authorized to promulgate regula-
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Spanish/English Interpreting 
Test To Be Given 

The written test for Spanish/ 
English federal court interpreters 
will be given on Mar. 7, 1987, the 
only time the test will be given in 
1987. All applications must be 
postmarked no later than Dec. 31, 
1986. An oral test for candidates 
successful in the written test will 
be given in the summer of 1987. 
Persons who successfully complete 
these tests will be placed on an eli­
gibility list from which court inter­
preters may be selected. 

The written and oral tests are 
given only in certain cities. The fee 
is $25, and the tests are being ad­
ministered by the University of 
Arizona Federal Court Project, 
Federal Court Interpreters Certifi­
cation Project, Modern Language 
Building, Room 456, University of 
Arizona, Tucson, AZ 85721, Tel. 
602/621-3687. 

tions necessary to implement the 
new system. 

Bankruptcy judgeship legislation. 
The bankruptcy legislation passed by 
Congress, H.R. 5316, and signed by 
the President on Oct. 27, authorizes 
the creation of 52 new bankruptcy 
judgeships, although it provides no 
funds to implement the new judge­
ships. The bill also provides signifi­
cant farm bankruptcy reform. (See 
the budget story, p. 2, for additional 
information about this bill.) 

Immigration bill. The major over­
haul of immigration legislation, 
S. 1200, was signed by the President 
on Nov. 6. The bill includes both 
civil and criminal sanctions against 
employers knowingly hiring illegal 
aliens, an increase in the penalties 
for document fraud, and provisions 
for improving the documentation 
used to verify employment authori­
zation. The bill provides an amnesty 
for illegal aliens who can prove that 
they have been resident in the 
United States since 1982, as well as 
for certain agricultural workers. 

An office of special counsel will be 
established within the Department 

See LEGISLATION, page 9 
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eluding the Tom C. Clark Equal Justice 
Under Law award, given by Phi Alpha 
Delta. 

In the recent tribute to you in the 
Tulane Law Review, Judge Elbert 
Tuttle states that you turned down 
an offer of a circuit court judgeship 
four years prior to accepting a 
judgeship. Why did you decline 
that first offer from President 
Eisenhower? 

Frankly, in 1953 I was in the dis­
tasteful position of having a lot of 
unfulfilled political commitments I 
had to take care of before accepting 
a judgeship . I led the fight for 
Eisenhower in Louisiana in 1952, 
just as Elbert Tuttle did in Georgia . 

You may recall that the decisions 
on the convention contests in 
Georgia, Louisiana, and Texas deter-

P ERSONNEL 
Appointments 
Joel F. Dubina, U.S. District Judge, M.D. 

Ala ., Sept. 18 
Charles R. Simpson III , U .S. District 

Judge, W.D. Ky., Oct. 15 

Elevations 
Robert W. Warren, Chief Judge, E. D . 

Wis ., Sept. 1 
William J. Bauer, Chief Judge, 7th Cir., 

Sept. 29 
Charles L. Brieant, Chief Jud ge , 

S.D.N.Y., Oct. 1 
Frank H . Freedman, Chief Judge, D . 

Mass., Oct. 18 

Senior Status 
John W. Reynolds, U.S. District Judge, 

E.D. Wis., Aug. 31 
Constance Baker Motley, U.S . District 

Judge, S.D.N .Y., Sept. 30 
Andrew A. Caffrey, U.S. District Judge, 

D. Mass., Oct. 17 
William J. Ditter, Jr., U.S. District Judge, 

E.D. Pa. , Oct. 19 
Robert R. Merhige , Jr. , U.S . District 

Judge, E.D. Va ., Nov. 30 

Deaths 
Ben C. Duniway, U.S. Circuit Judge, 9th 

Cir., Aug. 23 
Charles E. Wyzanski , Jr ., U.S . District 

Judge, D. Mass., Sept. 3 
Edwin A. Robson, U.S. District Judge, 

N .D. Ill., Oct. 21 

mined the nomination of Eisen­
hower. Eisenhower supporters in 
Georgia and Texas had their 
preconvention troubles, but we had 
a longer, more difficult struggle to 
dislodge the old-line Taft Republi­
cans because of rigged Louisiana 
laws designed to keep the Repub­
lican Party small. Anyway, I had 
lunch with Elbert before talking with 
Herb Brownell, then attorney gen­
eral, who was the real political gen­
ius in the Eisenhower nomination. I 
explained my reasons for declining a 
judgeship and highly recommended 
Elbert. My recommendation was un­
necessary, except to show that I did 
not regard the judgeship as Louisi­
ana ' s seat on the court. Herb was 
well aware of Elbert Tuttle's qualifi­
cations. Elbert was then general 
counsel for the Treasury Depart­
ment, so it was some time before he 
could leave that position. 

It was an act of God that Elbert 
was the first Eisenhower appointee 
to our court. He made a much better 
chief judge during the critical years 
of civil rights turmoil than I would 
have made . And I am not just trying 
to be modest. I consider Elbert 
Tuttle and Henry Friendly two of 
the finest judges on the federal 
bench during my lifetime. Alvin Ru­
bin is right up there too. That's a 
long, circuitous answer to a simple 
question. 

Was the court of appeals, rather 
than the district court, your first 
choice? 

The court of appeals was my only 
choice . I would not have made a 
good trial judge. I do not like to 
shoot from the hip, and in the 
course of a trial a district judge has 
to shoot from the hip. I prefer taking 
my time over a case, sometimes too 
much time. I like to write and re­
write and then rewrite. I admire 
good trial judges. I respect them and 
I consider experience as a trial judge 
a very valuable asset for an appellate 
judge. It is not only valuable for the 
judge but it is good for the morale of 
the system for federal trial judges to 
be promoted to the court of appeals. 
There should be more district judges 

promoted to the courts of appeals . 
But I was just not cut out to be a trial 
judge. 

Specialized courts in the federal 
system have been the subject of dis­
cussion for many years. Do you 
favor the concept of having special 
courts, or do you adhere to the con­
cept that the federal judges are and 
should remain generalists? 

Well, I believe in a generalist con­
cept for most courts, including the 
courts of appeals; however, the Spe­
cial Railroad Court was an absolute 
necessity . The litigation was mas­
sive . You have no idea how massive 
it was. I guess I had 30 or 40 shelf 
feet of briefs and other Railroad 
Court legal material. A special court 
was necessary for that type of litiga­
tion . 

I do not object to a special court 
for tax law, for patents, and for a 
few other subjects, including Social 
Security cases . It is a bit ridiculous 
for the courts of appeals to have to 
review appeals on Social Security 
cases which have already gone 
through the agency system and the 
district court. Although I feel that 
appellate judges must become 
generalists, if they are not already, I 
feel certain that a good lawyer will 
make a good judge, regardless of 
how specialized his practice might 

See WISDOM, page 5 

C ALENDAR 
Dec. 3 Judicial Conference Advisory 

Committee on Appellate Rules 
Dec. 3-5 Workshop for Judges of the 

Eighth and Tenth Circuits 
Dec. 4 Judicial Conference Committee 

on the Judicial Branch 
Dec. 4-6 Workshop for Judges of the 

Sixth Circuit 
Dec . 11-12 Judicial Conference Com­

mittee on Administration of the 
Magistrates System 

Dec. 15-16 All Judicial Conference Sub­
committees of the Committee on 
Court Administration: Supporting 
Personnel, Judicial Statistics, 
Federal-State Court Relations, Ju­
dicial Improvements, Federal Ju­
risdiction 
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have been. Judge John Brown, for ex­
ample, specialized in admiralty, but 
he has been an exceptionally fine, 
versatile judge. 

Going back to the Railroad Court, 
most of our time was spent on con­
stitutional questions and statutory 
interpretations . For administrative 
law questions, we had a great au­
thority in Henry Friendly. For a time 
Carl McGowan served on the court. 
He is extremely well informed on 
railroad law, besides being an out­
standing judge. 

The Special Court was created un­
der the Regional Rail Reorganiza-

"I strongly disapproved 
of splitting the Fifth 
Circuit . . . in the '60s 
. . . . I disapproved 
of it in 1981. I disap­
prove of it now." 

tion Act of 1973. You became a mem­
ber of this court in 1975, and presid­
ing judge last April. Did you raise 
any objections to taking on this ad­
ditional assignment? Why did you 
elect not to use special masters? 

We considered using special mas­
ters, but decided that the use of 
masters-studying their reports­
would double the time we would 
have to spend on the work. All of 
the judges on the court and most of 
the lawyers who were involved 
think that it was a wise decision. 

So you became a specialist 
yourself. 

Not really. No one could feel like 
a specialist in the presence of Henry 
Friendly, who had so much special 
and, for that matter, so much gen­
eral knowledge of the law. 

Was your routine workload re­
duced to accommodate this extra 
activity? 

The Special Court was a lot of 
work but I did not reduce my rou­
tine work until I assumed senior sta­
tus. I still sit more often than the ac­
tive judges . For example, I will sit 

BULLETIN OF rnE m 
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nine times (four-day weeks of seems to have been lost in the glori­
twenty cases) this term, not fication of states' rights. Our (with a 
counting hearings of the Special little o) federalism works because of 
Court. Active judges in the Fifth Cir- the supremacy of what is called 
cuit sit seven times. But I don't do as "federal law" but is really national 
much work as they do, because they law. I do not like to see it whittled 
handle screening, administrative or- down. The views of some persons 
ders, en bane hearings, and other suggest that they think that the 
matters which I do not handle. And country is still operating under the 
I manage to get in a little bridge at Articles of Confederation. 
lunch . I would get rid of diversity juris-

You have written approvingly diction. It has long outlived its use­
about the important role played by fulness. There is nothing wrong 

federal courts in your circuit in 
ensuring the rights of defendants in 
state criminal proceedings. You 
have also said that the "only sensi­
ble solution to the problem of over­
loaded [federal] courts is a major re­
duction in federal jurisdiction." Did 
you have specific statutes in mind? 

I feel strongly that Congress some 
day will have to face up to the fact 
that the question of overloaded fed­
eral courts cannot be solved by 
adding judges and splitting circuits. 
What must be done is to greatly re­
duce federal jurisdiction, but I 
would not do so to any major extent 
in criminal proceedings. I must say, 
however, that I am strongly op­
posed to the ongoing process of ex­
tending Younger v . Harris. I would 
curtail the expansion of Younger v. 
Harris and its progeny. Abstention is 
out of hand. The proper applicability 
of section 1983 (which was the main 
part of the Civil Rights Act of 1871) 

with our state courts, and there is no 
reason why they shouldn't handle 
diversity cases. It is downright silly, 
for example, for a panel of three 
Texas judges, as sometimes hap­
pens, to make an educated guess on 
the meaning of an article in the 
Louisiana Civil Code. Certification is 
not a good solution, because it is 
cumbersome, time-consuming, and 
increases litigation costs. Some­
times, too, a state supreme court 
tells us that we asked the wrong 
question or that we should decide 
the question ourselves. I know that 
many say that it is politically 
unrealistic to talk about abolishing 
diversity jurisdiction, but I hear that 
objection about many legislative 
reforms. 

Is it the trial lawyers who stop it 
in Congress? 

That is probably true. They have 

See WISDOM, page 6 
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some very persuasive advocates, 
some very distinguished law­
yers-John Frank, for example . 

Aside from the burden of the case­
load, one of the troubles is that the 
civil jury in diversity cases has run 
wild . (I am aware of opinioh to the 
contrary .) But far be it from me to 
slander a system sanctified in this 
country; mistakenly linked with 
Magna Carta, but abolished in En­
gland in 1933. 

Among other things you have 
served on the Judicial Panel on Mul­
tidistrict Litigation. Over the years 
have you seen progress made in pro­
cedures for complex litigation and 
how the work of this panel has de­
veloped? Do you have suggestions 
for further improvements? 

I served on the Multidistrict Panel 
for about 10 years and succeeded Al 
Murrah for a number of years as 
chairman or presiding judge. Let us 
not forget the transferee judges, the 
judges to whom these cases are 
transferred for trial. These cases are 
burdensome and often very compli­
cated. The early heroes were AI 
Murrah, Bill Becker, Ed Robson, 
Hubert Will, Joe Estes, and a few 
others I could mention, especially 
those who worked on the first Man­
ual for Complex Litigation . Sam 
Pointer has recently done a monu­
mental job in revising the Manual. 
The practical value of the Manual and 
the examples furnished by the trans­
feree judges who have handled these 
complicated cases and exchanged 
ideas cannot be overestimated as a 
substantial step forward in our pro­
cedural process. 

They were the pioneers when so 
many of the electrical equipment 
cases were filed all over the 
country. 

Yes, they got the idea together, 
and there are some of these and , 
later, other judges whose names I 
have omitted . Ed Weinfeld was a 
tower of strength on the panel. He is 
a tower of strength on any court, 
committee, or whatever he does. 

It is an important part of federal 
court history. 

Yes. Somebody should do a good 
law review article on the 
Multidistrict Panel, and somebody 
should do a good law review on the 
Railroad Court. I discussed the Rail­
road Court briefly in an article I 
wrote as a tribute to Henry Friendly 
in the Pennsylvania Law Review, and 
Henry discussed it in a recent issue 
of the Tulane Law Review. Each de­
serves a study in depth . 

"[W]e have too many 
en banes . . . . En banes 
undermine the force 
and legitimacy of panel 
decisions." 

You have written that you consis­
tently disapproved the splitting of 
the Fifth Circuit, and you referred 
in this context to the "federalizing 
function" that a circuit ~urt ful­
fills. Would you elaborate, please. 

Well, you touched a nerve there. I 
strongly disapproved of splitting the 
Fifth Circuit some years ago, back in 
the '60s, when it was a ploy to re­
duce the authority of our court in 
civil rights cases. I disapproved of it 
in 1981. I disapprove of it now. I dis­
approve of it on principle, wholly 
aside from civil rights. Federal 
judges are appointed to carry out ju­
dicially national and federal policies. 
The broader the base on which their 
selection rests the less exposed they 
will be to what I call parochial prides 
and prejudices, many of them deep 
in our subconscious. We are able to 

perform our federalizing function 
better if we have a broad base for 
the selection of judges . I consider 
our federalizing function more im­
portant than our dispute-settling 
function. This was a function that 
was especially important in the '60s 
and '70s and is important at all 
times. The only good reason-but I 
don't consider it a good enough rea­
son for splitting the circuit-is the 
resultant unwieldy character of an 
en bane hearing when you have a 
large number of judges on a court. 
But we have too many en banes any­
way. En banes undermine the force 
and legitimacy of panel decisions. A 
large court need not be unman­
ageable. Take the Ninth Circuit, for 
example: Jim Browning and the 
other judges on that court are doing 
a superb job, regardless of the num­
ber of judges on the court. There is 
nothing wrong with having a large 
number of judges on a court. You 
get a better mix of judicial and 
nonjudicial backgrounds. It is a 
good thing. I would not object to a 
circuit composed of noncontiguous 
states of different sizes; the improve­
ment of transportation facilities 
makes this idea feasible. The cross­
fertilization of ideas is good for fed­
eral courts. What I am fearful of is 
the prospect of further subdivision 
of circuits. Perhaps one day we shall 
have single circuits for New York, 
Texas, California, and Florida. 
Should that ever take place, God for­
bid, you can kiss Madison's federal­
ism good-bye. 

What about the extra costs 
incurred in a large circuit? 

The cost is really infinitesimal 
compared with the advantages of 
not splitting circuits. 

Maybe the judicial branch should 
be more demanding of Congress. 

Well, I really don't know . I am 
sure that we could all use more 
money, whether it is the Adminis­
trative Office or the judges. I had a 
law clerk last year who was 
ashamed to tell me how much he 
was making, just starting as a law-

See WISDOM, page 7 
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yer, because his salary was larger 
than mine. 

You have written about "dual fed­
eralism." Would you comment on 
this. 

tionally or at least recommended to 
other circuits? 

Well, I have a hard time an­
swering that question. The screening 
process in the Fifth and the Eleventh 
Circuits, by which 50 percent or 
more of the cases are disposed of 
without oral argument, is a good 
system for disposing of frivolous 
and sernifrivolous cases and the 
many cases which are just not worth 
argument. It saves the litigant 
money, too. It saves the expense of 

BULLETIN OF 1liE m 
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ize all procedures, especially our ar­
gument procedures. 

Regarding the nomination and 
appointment of federal judges: Are 
you satisfied that we have the best 
system for putting a judge on the 
federal bench? What characteristics 
should be stressed for a judgeship? 

That is a very, very difficult ques­
tion. I am satisfied that the best sys­
tem for performing our federalizing 
function is one that removes a judge 
as far as possible from the regional 

Well, I have thought a lot about 
this from time to time. I taught a 
short summer course on compara­
tive federalism, considering Canada, 
Australia, and the United States. Eu­
ropeans generally, and lawyers in 
other countries, have never under­
stood why we have a dual judicial 
system. They have workable federal­
isms with essentially one judicial 
system, and I suppose we could too. 
But considering the structure of our 
government and not just the literal 
text of the Constitution, we have ef­
fected a reasonable compromise of 
centrifugal and centripetal forces 
based on the idea that the states 
should maintain a measure of sover­
eignty. We cannot get away from 
that, nor should we. I feel very 
strongly, however, that the primary 
function of federal courts is to pro­
tect federally guaranteed and feder­
ally created rights . This is not the 
place to expound a thesis, but please 
do not associate me with the term 
"dual federalism" as some writers 
use that term. "Dual federalism" hit 
its peak in the Dred Scott case. If I 
have a consistent theme in my atti­
tude toward federalism, it is that we 

"There is no substitute for judicial independence." 

a lawyer corning all the way, say, 
from El Paso to New Orleans. And it 
saves court time . An effective gen­
eral staff of law clerks, headed by a 
competent chief counsel, is indis­
pensable to making screening 
workable. 

I like the First Circuit system of 
not having rebuttal in their oral ar­
gument. That is a general rule. The 
court will allow rebuttal if the appel­
lant's lawyer is taken by surprise. 
But generally speaking there is no 
rebuttal in the First Circuit. I find a 
rebuttal is just a rehash of the origi­
nal argument, or, what is worse, the 
appellant's rebuttal brings up a 
point not previously raised. And I 
like the system in the Seventh Cir-

"I feel very strongly . . . that the primary function of 
federal courts is to protect federally guaranteed and 
federally created rights." 

enjoy Jeffersonian rights and 
liberties in a world projected by 
Alexander Hamilton and the James 
Madison of the Constitution (none 
of the other Madisons), to whom I 
go back for my understanding of 
federalism. 

Court history records that you 
have served in many courts of ap­
peals outside the Fifth Circuit. 
Since procedures vary from circuit 
to circuit, did you observe some 
that you felt should be adopted na-

cuit of rotating judges. Ideally, there 
should be argument in all cases, but 
what is attainable or almost attain­
able in the Second Circuit is not pos­
sible in the Fifth, the Ninth, and 
Eleventh Circuits. 

How do I come out? I come out 
with the view that we should let 
each circuit work out rules suitable 
for its circuit. 

We are not ready to nationalize 
yet? 

No, we are not ready to national-

or local pressures we would get if 
judges were elected. That means life 
tenure. California has shown that 
even a long term and a vote on re­
tention of office threatens the inde­
pendence of judges. Even if some 
appointees are subject to criticism 
because of legal, political, or eco­
nomic bias, there is a short-to the 
point of nonexistence-statute of 
limitations that runs on the obliga­
tions supposedly generated by that 
bias. 

There is no substitute for judicial 
independence. A judge's perform­
ance on the bench is something that 
is not as predictable as laymen 
might think. Oliver Wendell 
Holmes, for example, surprised 
Theodore Roosevelt. It is a good 
thing to have courts of highly indi­
vidualistic judges holding strong 
views. It is a good thing to have on 
the same court judges who differ 
widely in their views. 

Do you believe the Senate (espe­
cially the Senate Judiciary Commit­
tee) process is handled well? 

It certainly is an essential part of 
our system, and I approve of such a 
high-level committee. The commit­
tee takes a responsible attitude. 
There is necessarily a certain amount 
of politics in any senatorial commit­
tee, but it is fair to say that the Judi­
ciary Committee has taken a respon­
sible attitude towards its constitu-

See WISDOM, page 8 
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tiona! duties to the nation. Perhaps it 
has been a little too tough on some 
nominees, but not too tough on as­
pi.ring nominees generally. 

Is it valuable to have the ABA's 
involvement in the process, includ­
ing their ratings? 

I strongly approved the ABA's in­
volvement. The ABA has a member 
of the selection committee from each 
of the circuits. Every single Fifth Cir­
cuit representative I have talked with 
over the yea rs, and I have talked 
with a great many, was a lawyer of 
experience and integrity. And often 
they do not represent " the Establish-
ment." 

One cannot predict with any de­
gree of certainty how judges will 
perform on the bench. I repeat my­
self, but I wish to emphasize that 
there is not necessarily a correlation 
between a judge's performance on 
the bench and his background or 
supposed bias . A judge's ability , 
knowledge, maturity of judgment, 
and compassion all improve with ex­
posure to the realities of life which 
unfold in the cases he hears . It did 
in my ease-l think. 

If you could make procedural or 
other changes in the federal court 
system, what are some of the things 
you would put high on your list? 

I feel that the federal system is 
healthy now and is in good shape 
except for the fact that it is over-

BUDGET, from page 2 
deposited to special funds in the 
Treasury, where they will act as an 
offset against the courts' regular ap­
propriations . (The Bankruptcy 
Judgeship Act provides that effective 
Nov. 27, 1986, the increase in the 
bankruptcy filing fee will be set 
aside for the U.S. trustee program.) 

AO, FJC, and court security. The 
AO appropriation of $29,500,000 is 
$1,556,000 above the sum appropri­
ated in FY 1986, although $2,600,000 
less than the amount requested. The 
increased funding provides for an 
additional17 positions authorized by 
Congress. Congress appropriated 

loaded. The highest priority for our 
courts is the reduction of that load 
by a comprehensive new statute 
redefining and narrowing our juris­
diction, certainly including the elimi­
nation of diversity jurisdiction. 

Could one of your reasons be that 
you feel that the size of the system 
dilutes the importance of the fed­
eral judiciary? 

Yes, that is true, but it is of lesser 
significance than other reasons. 

"A judge's ability, 
knowledge, maturity 
of judgment, and com­
passion all improve 
with exposure to the 
realities of life which 
unfold in the cases he 
hears." 

There is no doubt that the importance 
of our decisions is being diluted 
by inconsequential cases. A Social Se­
curity case, for example, which 
means so much to each individual­
perhaps the difference between a tol­
erable and an intolerable existence­
in terms of the overall functioning of 
the federal court system is not mean­
ingful. 

Today in the district courts and the 
courts of appeals, there are about 
1,000 federal judges (including the 
senior judges who continue to 

$9,600,000 to the FJC for FY 1987, an 
increase of $413,000 over the amount 
that was available to the Center in 
FY 1986 after the reduction resulting 
from Gramm- Rudman- Hollings. 

The budget also provides 
$36,000,000 for court security, which 
will provide 226 additional contract 
security officers to be phased in dur­
ing the year, for a total of 1,114 offi­
cers by the end of FY 1987. 

Need for future appropriations. 
Recent legislation authorizes 52 new 
bankruptcy judgeships and estab­
lishes a pilot bankruptcy administra­
tor program in Alabama and North 
Carolina. However, no money to 

serve). Are you saying that we have 
too many judges because we have 
too many cases? 

We have too many judges. I 
would rather see our federal jurisdic­
tion cut down and the number of 
judges held within more reasonable 
limits . Judges would improve in 
quality and their opinions would 
then engender more respect. 

What is the biggest change you 
have observed in the federal court 
system during your career? 

Probably the practice of law. The 
size of law firms has increased enor­
mously. That means that the indi­
vidual lawyer is not as much of a 
generalist as he used to be. He tends 
to be more of a skilled specialist. I 
do not really like that. The whole 
business of research has changed 
since I used to have to pull down 
volume after volume of the Digest to 
search for the law. Now you punch 
a button in LEXIS or WESTLAW and 
out comes a printout with all the 
cases. The quality of lawyer, how­
ever, is better today than I have ever 
seen it before. These young lawyers, 
especially our law clerks, are just 
about as bright as they can be . They 
are becoming good lawyers and, 
speaking generally, law schools are 
turning out better lawyers-at all 
law schools. The top student at a rel­
atively minor law school might have 
done as well at one of the so-called 
major law schools. Better lawyers 

See WISDOM, page 9 

fund these judgeships has yet been 
appropriated by Congress. Requests 
for supplemental funds and staff to 
support this legislation have been 
prepared and will be forwarded to 
Congress shortly, as will a Judicial 
Conference-approved supplemental 
request for 400 deputy clerks to han­
dle a generally increasing bank­
ruptcy filing workload . 

The 3 percent cost-of-living in­
crease to become effective in January 
1987 is to be funded by means of a 
supplemental appropriation. That 
supplemental is also to pay for the 
cost of funding the new Federal Em­
ployees Retirement System. • 
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mean better judges. We have on the 
whole a very superior group of 
judges on the federal bench, at all 
levels. 

How do you stand on state­
federal court relations? 

I have a very strong feeling that 
there is a better rapport between 
federal and state judges now than 
ever before . That is an extremely 
healthy thing. It is taking place all 
over the country. Of course, we do 
not have the problems in the '80s 
that we had in the '60s. You see it in 
law review articles commenting on 
the liberalism shown by the state 
courts. Justice Brennan has an inter­
esting article on the subject, for ex­
ample, and there are other articles. 
It is certainly apparent to anybody 
who has been on the court very 
long. Just now I am in between two 
halves of my professional life. I prac­
ticed law for 29 years and I have 
been on the court for 29 years. So I 
am right in the middle, but on the 
court long enough to see this hap­
pen. I am very happy about this de­
velopment. • 
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Assistance for a pilot program on 
prison capacity. 

• Establishes mandatory mini­
mum sentences for various crimes 
and authorizes courts, upon the 
prosecution's motion, to impose less 
than a minimum mandatory sen­
tence if a defendant provides sub­
stantial assistance in the investiga­
tion or prosecution of another 
person for a narcotics offense. 

• Adds serious drug offenses to 
those triggering mandatory mini­
mum sentences under the "armed 
career criminal" provisions of the 
1984 Omnibus Crime Control Act 
(P.L. 98-473). 

Budget consequences of new om­
nibus drug enforcement legislation 
for the courts. The new drug en­
forcement legislation necessitated 
the appropriation of additional 
funds to the courts in connection 
with an anticipated increase in drug­
related cases. Thus, a supplemental 
appropriation of $37.5 million pro­
vided funds to the judiciary for con­
tractual services and expenses re­
lated to the supervision of federal 
drug- and alcohol-dependent offend­
ers ($12 million), for anticipated in­
creases in demand for representation 
under the Criminal Justice Act ($18 
million), and for the anticipated in­
creased juror usage ($7.5 million). 

AO Director L. Ralph Mecham 
had estimated that the drug enforce­
ment legislation would have a "sub­
stantial impact on the criminal 
caseload of the federal courts at both 
the trial and appellate levels," and 
that in FY 1987 an extra 4,000 criminal 
cases, involving more than 8,000 de­
fendants, would result from the leg­
islation. 

The projected increased drug­
related caseload will require the sub­
mission of an additional budget re­
quest to provide for 326 probation 
and pretrial services officers and 
supporting staff, and 60 additional 
deputy clerks. • 
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Positions Available 
Assistant Circuit Executive, U.S. 

Court of Appeals for the 9th Cir. Sal­
ary $31,619-44,430. Requires minimum 
3 years' court management experience; 
education and experience in budgeting, 
finance, cost control; legal education 
helpful. Open until position filled. Ap­
ply to Circuit Executive, U.S. Court of 
Appeals, Box 42068,. San Francisco, CA 
94142-2068. 

Chief PTobation Officer, Middle 
Dist. Fla. Salary $44,430--68,700. Statu­
tory position, responsible for probation 
and parole and pretrial services pro­
grams in district (see 18 U.S.C. 
§§ 3654--55). Requires college degree, 4 
years' experience in personnel work 
with at least 1 year at level of 
supervising probation officer or equiva­
lent in correctional setting. Send appli­
cation and resume by Dec. 19 to 
Donald M. Cinnamond, Clerk, U .S. 
District Court, Attn : Chief Probation 
O.'ficer , Box 53558, Jacksonville, FL 
32201 . 

Pre-Argument Confertmce Attorney, 
U.S. Court of Appeals for 6th Cir. Sal­
ary $31 ,619-41,105. Minimum 3 years' 
litigation experience or in position in­
volving structured conflict. Send re­
sume by Dec. 8 to Robert W. Rack, Jr. , 
Senior Conference Attorney , U.S . 
Court of Appeals for the Sixth Circuit, 
Rm. 527, U.S. Post Office & Court­
house Bldg. , Cincinnati, OH 45202. 

EQUAL OPPORTUNITY EMPLOYERS 

LEGISLATION, from page 3 

of Justice to investigate and prose­
cute claims of employment discrimi­
nation. Sanctions, including fines 
and granting of back pay, may be 
imposed against offending employ­
ers. The legislation expands the cov­
erage of title VII of the Civil Rights 
Act of 1964 to include claims of em­
ployment discrimination based upon 
citizenship, and such claims may be 
made against employers of as few as 
four persons. Senator Orrin Hatch 
(R-Utah), who opposed the bill, pre­
dicted that these provisions "will 
bring about a tidal wave of litigation 
that the employers and that the 
courts can ill afford." • 
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