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NATIONAL INSTITUTE OF JUSTICE PROPOSALS ANALYZED 
Recent months have seen renewed interest in creation of a 

federal agency called a National Institute of Justice. Proposals for 
an NIJ, although they use the same title, vary greatly among 
themselves as to the organization and functions of such an 
Institute. 

What follows is a summary of the major proposals. Although 
none of them seems to contemplate replacing the Federal Judicial 
Center or the Administrative Office, an NIJ might well affect the 
administration of justice in the federal courts. 

Some of the major questions 
to be resolved are: (1) Should an 
NIJ be a component of an 

isting agency or be 
.onomous? (2) Should it 

consolidate some or all existing 
"justice agencies"? (The 
President ' s Reorganization 
Project has identified 16 " justice 
research centers " within the 
Executive Branch.) (3) Should it 
award action funds to state and 
local agencies? Conduct 
research? Gather and maintain 
justice stat istics? (4) Should its 
research be civil and criminal? 
Should research be on the basic 
causes of behavior and/ or 
applied research on the efficacy 
of proposed solutions? How 
independent should be the 
administration of the research 
program? 

The discussion below does not 
review all NIJ proposals. 

The President's Reorganiza ­
tion Project may recommend 
some form of NIJ . The 
Reorganization Project has 

Hten to all federal judges 
liciting their views on 

Federal justice system 
improvement activities." 

(See NIJ , page 2) 

PROBATION OFFICERS 
TO STUDY 

BRITISH METHODS 

Nine probation officers from 
the U.S. District Court for the 
District of Columbia will spend 
30 days each in London 
observing the activities of their 
British counterparts. 

The program was arranged by 
the District of Columbia 
Probation Office with the Inner 
London Probation and Aftercare 
Service . The first three 
probation officers will leave on 
February 20 and remain in 
London for a month. While 
there, they will be attached to a 
particular region within London 
and the regional officer on the 
London staff will be responsible 
for the general oversight of their 
activities. 

Each officer will maintain a 
log of his activities so that a 
report can be prepared for the 
use of the Probation Divison of 

(See PROBATION page 4) 

REPORT OF FALL MEETING 
OF JUDICIAL CONFERENCE 

ISSUED 

The Report of the Proceedings 
of the Judicial Conference of the 
U.S . which were held in 
mid-September, 1977 was 
recently published. 

Here are some of the more 
significant actions of the 
Judicial Conference. [A 
complete report is available from 
the Federal Judicial Center 
Information Service.] 

The Report of the Director of 
the Administrative Office of U.S. 
Courts revealed that during the 
past year, filings rose in the 
courts of appeals. In the year 
ending June 30 new case filings 
rose over the prior year by 3 .9 
percent. The new filings were 
63.9 percent greater than in 
1970. 

In the district courts new case 
filings in civil litigation remained 
relatively stationary. There were 
fewer prisoner suits, a 
substantial decrease in petitions 
for black lung benefits, land 
condemnation and ICC 
regulation cases while 
increases were noted in civil 
rights filings, copyright, patent 
and trademark suits and in the 
foreclosure of federally 
mortgaged property. 

The number of felony and 
misdemeanor cases in the 
district courts dropped by more 
than eight percent during 1977. 
There was a marked decrease in 
the number of robbery and 

(See CONFERENCE. page 6) 



(NIJ. from page 1) 

The Chief Justice 
To stimulate thought, The 

Chief Justice suggested as early 
as 1972 before the American 
Law Institute that Congress 
might create an NIJ, to be 
national in scope and not in the 
exclusive control of judges and 
lawyers. The NIJ would give 
technical assistance, on a 
consulting basis with the 
National Center for State Courts, 
on problems facing the state 
courts . The Chief Justice 
believes that the Institute should 
have the resources and 
authority to make grants for 
court improvements, some­
what like the Law Enforcement 
Assistance Administration. 
Regardless of precise design, 
the management of the Institute 
should be broadly represent­
ative and operate with a small 
staff. It should be viewed 
primarily as a grant organi­
zation . 

While the Chief Justice has 
endorsed the concept of an NIJ, 
he has warned that the Institute 
should in no way encroach upon 
the autonomy of the states, 
which is the bulwark of our 
system of federalism . As well, 
the tasks of the Institute must 
not be such that they overlap the 
efforts of existing organizations. 
Furthermore, he has stressed 
that the Institute should avoid 
policies that tend to regiment 
the states; ample room for 
experimentation of new 
procedures should remain . 
Simply, the Chief Justice would 
say, the two aspects of the 
judiciary (state and federal) must 
function together, each with an 
eye to the needs and purposes 
that the other is designed to 
serve. 

Department of Justice 
Much current interest in an 

NIJ stems from criticism of the 
Law Enforcement Assistance 
Administration, established by 
Congress in 1968 within the 
Justice Department (1) to 
provide funds to non-federal 
criminal justice agencies; (2) to 
fund justice research through its 
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National Institute of Law 
Enforcement and Criminal 
Justice (NILE); and (3) to support 
various national justice related 
projects (such as its core grants 
to the National Center for State 
Courts). 

Last November, Attorney 
General Bell proposed that the 
President "abolish LEAA and 
create a new organization to be 
called the National Institute of 
Justice," headed by a Director 
appointed by the President with 
Senate consent and serving at a 
salary level comparable to the 
FBI Director. 

This NIJ would include five 
offices and consolidate many 
Departmental activities. Major 
units would be (1) a Bureau of 
Justice Statistics, to include 
current LEAA statistical 
functions and others "as may be 
delegated by the Attorney 
General," which are to include 
civil and criminal judicial 
statistics, both state and federal; 
(2) an Office of State and Local 
Assistance, to distribute block 
grants to the states, but with 
less stress on criminal justice 
planning; (3) a Justice Research 
and Development Institute, 
basically for applied research, in 
the belief that "research and 
action activities need to be 
routinely linked .. . so that 
... appropriate action program 
needs affect research priorities" 
and vice versa; and offices of (4) 
Community Anti-Crime and (5) 
Juvenile Justice. The emphasis 
of the proposal is on criminal 
justice activities, although there 
is reference to the need for 
research on civil justice. 

American Bar Association 
In a December letter to the 

President's Reorganization 
Project, President Spann 
reiterated the ABA's 1974 
endorsement of a small NIJ 
outside the Department of 
Justice, to sponsor basic and 
applied research on. and 
propose improvements in, "the 
functioning of the justice system 
in all its aspects," civil, criminal, 
administrative, and regulatory, 
at the national, state, and local 

levels. While the ABA's NIJ 
proposal looked favorably on 
including a justice statistics 
bureau and other researc 
institutes (primarily those n 
in the Department of Justice, 
preferred not to have the NIJ 
distribute grants, fearing that 
the research program could be 
tainted by the political pressures 
that a grant program might feel. 

Research independence also 
led the ABA to propose an 
independent NIJ, whose budget 
would not go through the Office 
of Management and Budget. It 
would be governed by a 
Presidentially-appointed and 
broadly representative 9-to-15 
member Board of Trustees who 
in turn would select or 
recommend a Director. Its 
Board. perhaps assisted by a 
considerably larger advisory 
council, would set research 
pnont1es, but the Director, 
"using peer review [i.e., having 
panels of academic experts 
evaluate research proposals] 
and other techniques" would 
award research grants 
contracts for "the great buh, 
research . .. so as to utilize the 
best minds available and avoid a 
large bureaucratic structure." 

Congressional Proposal 
The House Science and 

Technology Committee is 
charged with House oversight 
of the entire federal research 
and development effort. Its 
subcommittee on Domestic and 
International Scientific 
Planning, Analysis, and 
Cooperation recommended an 
NIJ last November. This 
proposal drew heavily on the 
recommendations of a panel of 
the National Academy of 
Sciences, which had evaluated 
LEAA's National Institute of 
Law Enforcement and Criminal 
Justice (NILE) at the agency's 
request. The Subcommittee 
accepted the panel's view that 
NILE's research integrity harJ 
been compromised by its cl 
ties to LEAA action net 
producing a "mediocrb 
research record. 

The Subcommittee recom-



mended an NIJ created within 
the Justice Department 
("but . . . only if there is 
~.,surance" from the Depart-

nt of "the environment for 
... ality research"). It would have 

a high degree of autonomy and 
be headed by a Presidentially­
appointed Director with 
research and administrative 
stature . The Director would have 
fi na I sign-off authority for 
research grants and contracts 
(by which most of its research 
would be carried out). The 
subcommittee also recommend­
~d ~ Presidentially-appointed 

adv1sory board of distinguished 
scientists , educators, and 
pra~t~oners who are thoroughly 
fam1llar with the canons of 
scientific research ." This NIJ 
would be comprised of three 
units that would focus on basic 
research on crime and its causes 
and on experimentation to 
prevent or control crime; on 
operationa I studies of the 
interplay between the criminal 
::~nd civil justice delivery 
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JUSTICE DEPARTMENT 

RELEASES PRELIMINARY 
REPORT ON ARBITRATION, 

USE OF MAGISTRATES 

The Justice Department's 
Office for Improvements in the 
Administration of Justice 
recently conducted an in depth 
series of telephone interviews 
with 67 percent of the Chief 
Judges of federal district courts 
to discover what mechanisms 
have been adopted for improving 
access to the courts, especially 
in civil maters. 

Of the courts surveyed, most 
have adopted alternative 
procedures for handling civil 
cases . For example, 78 .9 
percent have adopted man­
datory pretrial conferences, and 
77.~ percent are using 
mag _1strates for preliminary 
heanngs. Few districts, 8 .5 
percent, have used arbitration 
as an alternative for civil cases. 

When asked why they had 
adopted alternative procedures, 
each Chief Judge indicated that 
the primary reason was to 

(See ARBITRATION, page 5) 
~tems; and include two 
reaus of criminal and civil 

justice statistics . Like the 
National Academy of Sciences air-------------
panel, the Subcommittee si~es~ LAW DAY: MAY 1 
shou_ld_ be the fundamental pre- , 1 £• ,1 

req~1s1te for a 11 major research feii:E'I.Y This year's theme for Law 
proJeCt decisions," and it Day will be "The law: your 
advised strongly that research access to justice.'' 
projects extend over a period of Organizations wishing to 
years. observe Law Day are urged 

The President's Reorganiza- tocontacttheAmerican Bar 
tion Project has yet to make a Association, Law Day 
formal proposal on this matter U.S.A. Observance, 1155 
b~t it has coordinated hearing~ East 60th Street, Chicago, 
w1th the Justice Department, Illinois 60637 for further 
canvassed practitioners and information and materials 
scholars, and appears to regard which will be of assistance 
th~ National Academy of in planning programs. 

Sc1ences study with respect. 
An unscientific analysis of 

some of the aver 80 responses of 
federal judges to the Project 's 
letter suggests a view among 
those responding that the 
r~search and data collection 

''orts of the Federal Judicial 
1ter and the Administrative 

- ,fice be neither duplicated nor 
repl~ce~ and that there may be 
dupl1cat1on in federal justice 
research in executive agencies. 

Effective January 23, the 
National Center for State 
Courts will be head­
quartered at 300 Newport 
Ave., Williamsburg, 
Virginia 23185 and its new 
telephone number will be 
804-253-2000. 

RICHARD H. DEANE 

NEW A.O. ASSISTANT 
DIRECTOR FOR PLANS AND 

ANALYSIS NAMED 

The Director of the Adminis­
trative Office of U.S. Courts 
William E. Foley, announced 
that Richard H. Deane has been 
appointed Assistant Director for 
Plans and Analysis. 

Mr. Deane received his B.S . 
and M .S. degrees in 1966 and 
1968 respectively from 
Mississippi State University 
where he majored in Industrial 
Engineering. He received his Ph. 
D. in Industrial Engineering / 
Computer Science in 1971 from 
Purdue University. In addition, 
he was awarded a J.D. degree 
from Atlanta Law School in 
1974 and admitted to the 
Georgia bar during that same 
year. 

From 1971 to 1975, he was an 
Assistant Professor of Industrial 
and Systems Engineering at the 
Georgia ·Institute of Technology. 
In 1975 he received the 
Outstanding Research Award 
from the College of Engineering 
and was selected the outstand­
ing faculty member in the 
School of Industrial and 
Systems Engineering at Georgia 
Tech. He was also a finalist in 
the 1975-1976 Judicial 
Fellows Program. 

Since he joined the Adminis­
trative Office in 1975, he has 
served in numerous capacities, 
most recently as Deputy 
Ass1stant Director for Plans and 
Analysis. 



JUDGE WEBSTER (CA-8) 
SELECTED AS NEW 

FBI DIRECTOR 

President Carter nominated 
Judge William H. Webster 
January 19 as Director of the 
Federal Bureau of Investigation. 
If he is confirmed, he will be the 
third FBI Director in the history 
of the Bureau. 

Significantly, the President 
has chosen federal judges for 
three key Justice Department 
posts ; Attorney General , 
Solicitor General and FBI 
Director. 

(PROBATION from page 1) 

the Administrative Office after 
they have completed their tour. 

The officers are assuming all 
expenses including travel and 
whatever costs will be involved 
for food and incidental expenses 
while in London. 

A second group will leave in 
June and a third in September. 

LIBRARY OF CONGRESS 
ASSISTING IN JUDICIAL 

RESEARCH 

Last August, in cooperation 
with the Law Library of the 
Library of Congress, the Federal 
Judicial Center undertook a pilot 
project to determine the 
feasibility of expanding the use 
of the Law Library's research 
and reference services. These 
services, although already 
available to the federal judges, 
have not been used extensively 
in the past. 

The Law Library is staffed with 
90 highly capable librarians and 
lawyers, nine of whom 
specialized in American legal 
research . Thirty are legal 
specialists in foreign and 
i nternationa I law with an 
expertise in 50 languages, 
representing approximately 200 
legal jurisdictions. Many on 
their staff are recognized as 
specialists and are often called 
upon to give expert testimony. 
(See RESEARCH, page 6) 
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CHIEF JUSTICE PRESENTS 

YEAR-END REPORT 
ON FEDERAL JUDICIARY 

In his year-end report on the 
federal judiciary, The Chief 
Justice said 1977 may be seen 
as a year of joint effort by all 
three branches of government to 
improve the federal courts. 

He singled out the work of 
both the House of Representa­
tives and the Senate Judiciary 
Committees in reporting out 
legislation which will provide for 
a ·significant number of new 
judges for both the courts of 
appeals as well as the district 
courts. 

Here are the highlights of the 
year-end report . [A full text is 
available from the Federal 
Judicial Center Information 
Service.] 
• The Senate has passed 
legislation which would enlarge 
the jurisdiction of federal 
magistrates by permitting them, 
with the consent of litigants, to 
conduct any civil proceeding or 
any criminal misdemeanor case. 
• Interest is growing for 
legislation which would 
eliminate mandatory appeal 
jurisdiction of the Supreme 
Court. Appeals as of right have 
increased from 28 percent ofthe 
cases decided by the Court on 
the merits in 1942 to 60 percent 
of such cases in 1972. "In short, 
in this period of time the Court 
has lost control of the majority of 
the cases which it decides on the 
merits." 
• The Senate Judiciary 
Committee has reported out a 
comprehensive revision of the 
new Federal Criminial Code 
which establishes a Sentencing 
Commission to promulgate 
sentencing guidelines for 
federal district judges. However, 
the Judicial Conference of the 
U.S. voted unanimously that the 
members of the Commission 
should be appointed by the 
Judicial Branch rather than 
divided between the Judicial 
Conference and the President. 

The new federal criminal code 
will impose a tremendous 
workload on all federal courts for 

a decade or more because new 
and different jury instructions 
will be necessary . "In 
anticipation of the possib'~ 
passage of this bill, the Fedf 
Judicial Center has alrec. 
begun studies to develop model 
jury instructions consistent with 
the new code." 
• The House Judiciary 
Subcommittee on Courts, Civil 
Liberties and the Administration 
of Justice has reported out 
legislation which would curtail a 
large segment of the jurisdiction 
of the federal courts which is 
based solely on the diversity of 
citizenship of the litigants. 
"These cases now represent 25 
percent of the civil cases filed in 
the district courts . With few 
exceptions, these cases belong 
in the state courts and their 
transfer from 397 federal district 
judges to approximately 6,000 
state court judges of general 
jurisdiction will impose no 
significant new load on the state 
courts." 
• The value of impact 
statements was recently sho· 
when the Department of Just 
assessed the impact of S. 364, 
the Veterans Administrative 
Procedure and Judicial Review 
Act . 
• There has been vigorous 
interest in the problems of the 
courts by the Executive Branch, 
especially following the 
appointment of Griffin B. Bell , 
formerly a judge of the United 
States Court of Appeals for the 
Fifth Circuit, as Attorney 
General. Attorney General Bell 
was chairman of the American 
Bar Association task force to 
implement the recommenda­
tions which came out of the 
1976 National Conference on 
the Causes of Popular Dissatis­
faction with the Administration 
of Justice. 
• The American Bar Association 
has vigorously studied 
alternatives to traditional 
litigation in dealing with mi~ · 
disputes. "The Department 
Justice is initiating pilot proje, 
for 'neighborhood justice 
centers' in an effort to determine 
whether this alternative is 



workable. Three federal courts 
are about to embark on an 
experimental program to bring 
.... bout efforts of litigants to 

:pose of cases by arbitration in 
Jvance of trial." 

• Modern computer technology, 
it was noted, should be explored 
to determine whether com­
puterization of title records for 
real estate could substantially 
reduce the cost of examining 
titles. 
• Judges in three states now 
must participate in continuing 
education programs. More than 
7,000 state judges have 
participated in programs held by 
The National Judicial College 
and over 94 percent of the sitting 
federal judges have participated 
i n Federal Judicial Center 
sem inars. 
• There has been significant 
progress in juror utilization but 
more must be done. In 1977, 
sixty percent of those persons 
called for jury service in federal 
courts actually served but this 
must be improved. In addition, 

rial judges must exercise 
eater authority to control 

unnecessarily lengthy examina ­
tions of potential jurors in the 
process of jury selection." 
• All but a handful of federal 
courts now use six-member 
juries indicating that there is 
widespread support for this 
development and that there is no 
reason to assume better results 
from twelve jurors than six. 

The Chief Justice closed his 
year- end report on the federal 
judiciary with these words: "We 
may look back at 1977 with 
some satisfaction in this new 
cooperation . . . [b]ut this must 
be just a beginning. There is a 
long list of unfinished business 
we must deal with." 
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(AR BITRATION, from page 3) 

rel ieve the caseload demands of 
the court. In addition, all judges 
res p onding agree d that 
providing li t igants with swifter 
reviews of their claims w as the 
next most important reason for 
adopting alternative procedures. 
However, the primary reason for 
adopting arbitration procedures 
was also to relieve the caseload 
demands on the court but those 
who have adopted arbitration 
indicate that they think it can 
also reduce court costs, provide 
swifter review of claims and 
reduce costs for litigants. 

When questioned regarding 
the use of mandatory pretrial 
conferences, all of the judges 
responding felt the procedure 
was effective in increasing the 
overall efficiency of the court's 
operation and 39.9 percent felt 
the procedure could be 
considered very effective in 
increasing the court's efficiency. 

The survey also examined the 
attitude of the Chief Judges 
regarding proposals to establish 
court annexed arbitration for 
some civil cases and to increase 
the jurisdiction of U . S . 
magistrates: 84 percent favored 
the implementation of court 
annexed arbitration as an 
effective means of reducing 
judicial workload with about 31 
percent indicating they believed 
it would be very effective. 

Regarding the attitudes of the 
judges concerning the proposal 
to increase the jurisdiction of 
magistrates, some 75 .1 percent 
indicated that allowing 
magistrates to hear all civil 
cases where both parties agreed 
would effectively reduce their 
own workload and a majority 
believed this procedure would 
effectively reduce the costs of 
court litigation, thereby 
increasing the overall efficiency 
of the court's operation . Over 
ninety percent cited this 
procedure as a potentially 
effective means of providing 
litigants with swifter access to 
review of their claims. 

JUDGE WOODROUGH DIES 
AT 104 

JUDGE JOSEPH W. WOODROUGH 

Judge Joseph W . Woodrough 
(CA-8). the oldest living 
member of the federal judiciary, 
died recently in Chicago after 
serving for forty- five years as 
first a federal district judge and 
later, as a member of the Eighth 
Circuit Court of Appeals. 

Known as "the walking 
judge" because of his habit of 
walking up to five miles each 
day, Judge Woodrough began 
his career when he was 
admitted to the Texas Bar at age 
20 in 1894. A year later, he was 
elected a Texas state judge. 
Following his term as a state 
judge, he served as County 
Attorney of Ward County, Texas 
until 1897 when he returned to 
Nebraska to practice law until 
his appointment to the federal 
trial bench in 1916 by President 
Woodrow Wilson. 

When he took his oath on April 
24, 1916, he became the 
youngest federal judge in the 
nation. In 1933, President 
Franklin D. Roosevelt appointed 
him to the Eighth Circuit Court of 
Appeals . 

During his service he dealt 
with such diverse cases as the 
enforcement of the Volstead Act 
in the 1920's, the sentencing of 
the "Birdman of Alcatraz", 
Robert Stroud, and the 
desegregation of the Little Rock, 
Arkansas public schools in 
1956. 

After his nearly half a century 
of service on t he bench, Judge 
Woodrough retired from active 
service in 1961 . 



(RESEARCH, from page 4) 

Since last summer many of 
the federal judges have availed 
themselves of these services . 

So that a determination might 
be made of the type of research 
information or data that is 
needed, and in what areas, a 
reporting form was given the 
staff of the Library of Congress. 
On this form they record what 
was requested, whether they 
were able to fully meet the 
request, and the time involved to 
respond . The Inter-Judicial 
Affairs and Information Services 
Division at the Center has been 
monitoring and analyzing these 
reports, to learn where there 
may be weak or no resource 
material available . 

Although it is still too early to 
draw conclusions, it is already 
apparent that legislative 
histories are high on the list of 
the needs of the judges, 
especially in those areas where 
they do not have access to large 
depository libraries. 

Judges and their staff are 
reminded of the Library of 
Congress services available to 
them. Though priority must be 
given to members of Congress, 
the reports so far show that in 
nearly all instances timely 
responses have been made. 

(CONFERENCE, from page 1) 

assault cases and drug law 
prosecutions which dropped 22 
percent . 

Bankruptcy filings decreased 
in the year ending June 30, 
1977 by 1 3 percent; 85 percent 
of all the filings in that period 
were in the non-business bank­
ruptcy category. 

The work of magistrates 
increased markedly: the total 
number of matters handled rose 
by almost 14 percent and pre ­
tria I conferences , motions, 
prisoner petitions and post- in ­
dictment arraignments con ­
ducted by magistrates showed a 
32 percent increase over the 
prior year . 
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In juror utilization, the federal 

courts continued to progress, 
with the percentage of jurors 
called but not selected declining 
from almost 33 percent in 1971 
to 24 percent in 1977. 

The Conference disapproved 
of legislation which would give 
legislative sanction to the term 
"Administrative Law Judge" 
and which would also provide 
that the salaries of such hearing 
examiners would be 90 percent 
of the salaries of federal district 
judges. 

Concerning bills which would 
increase the fees of witnesses in 
federal court proceedings from 
twenty to thirty dollars per day 
and provide travel and 
subsistence on the same basis 
as is provided for federa I govern­
ment employees, the Confer­
ence approved, in concept, 
legislation which would put 
these changes into effect. 

Approved by the Conference 
was a recommendation that 
staff law clerks and their 
assistants in the circuit court 
shall now be known as senior 
staff attorney and staff attorney 
and that these positions, if the 
Congress approves, should be 
graded at grades approximating 
the present salaries of the 
incumbents . 

The expenditure of funds on a 
pilot civil arbitration program 
was authorized. This program 
will be consistent with 
guidelines and procedures to be 
established by the Committee on 
Court Administration in 
consultation with representa ­
tives of the Department of 
Justice. 

The Conference was advised 
and agreed with the recom­
mendation of the Committee on 
the Administration of the 
Federal Magistrates System that 
the Committee continue to study 
the eventual adoption of 
legislation to permit magistrates 
and referees in bankruptcy to 
work interchangeably to 
perform each other's duties as 
the needs of the courts and 
fluctuating caseloads dictate 
and thus provide the greatest 
flexibility in assigning the 

business of the federal trial 
courts to subordinate judicial 
officers. Each district court 
would decide on the interchanr ~ 

of duties. 
Sufficient funds have bet. 

appropriated for fiscal year 1978 
to provide for 164 full - time 
magistrate positions, 305 
part-time and 18 combination 
referee-magistrate or clerk­
magistrate positions, the 
Conference was advised. 

The Conference reiterated its 
opposition to an Article I or an 
Article Ill court, as envisioned in 
H.R. 8200, and also disapproved 
the establishment of a separate 
office of U.S. Trustee under the 
Attorney General and concurred 
in the views of the Department 
of Justice that such an 
arrangement would create 
conflicts of interest. It also 
disapproved enlarging the 
Judicial Conference from 25 to 
36 members and increasing the 
size of the Board of the Federal 
Judicial Center by including 
referees in bankruptcy in its 
membership. 

With regard to Sentenc1 . 
Institutes, the Conference was 
advised that funds are available 
for two institutes during fiscal 
year 1978 and other circuits are 
being canvassed which are 
considered to be overdue for 
institutes. If none is ready during 
fiscal year 1978, the Committee 
on the Administration of the 
Probation System will recom­
mend that the request of the 
Ninth Circuit for such an 
institute be approved later in the 
fiscal year. 

On the recommendation of 
the Committee on the 
Administration of the Criminal 
Law, the Conference disap ­
proved of H.R. 94 which, in the 
opm1on of the Conference, 
would turn a grand jury 
proceeding into an adversary 
one and harm the orderly 
administration of justice and 
impose an enormous additior 
burden on an alreadyoverloa t 
judiciary. 

Concerning the proposed new 
federal criminal code, S. 1437, 

(See CO NFERENCE, page 7) 



lEGISINi'E 
OUTL00K 

Congressional Action 

Sena t e Majority Leader 
Robert C. Byrd (D ., West Va .) said 
January 10 that the legislative 
agenda for the Second Session 
of Congress will include 
legislation to reform the 
Criminal Code, Labor Law 
Reform, Panama Canal Treaties 
and the renewal of the Strategic 
Arms Limitation Agreement. 

During the recess, the House 
Judiciary Subcommittee on 
Criminal Justice chaired by Rep. 
James R. Mann (Dem. S.C.) has 
been _holding a series of briefing 
sess10ns which include a 
section-by-section analysis of 
S .1437, the new Federal 
Criminal Code. The bill was 
reported out by the full Senate 
Judiciary Committee on 

'Vember 2 and is expected to 
passed by the full Senate 

..,drly in the Session . 
The briefing sessions on the 

bill which were held by the 
House Judiciary Subcommittee 
were designed to give members 
of the Subcommittee necessary 
background information which 
will enable the Subcommittee to 
hold hearings in February, a 
spokesman for the Subcom­
mittee said. 

New judgeships. The Senate 
passed S.11 on May 24 and the 
House Judiciary approved its 
own version, H.R.7843, on 
November 30, thus clearing the 
bill for floor action early in the 
Session in both the Senate and 
the House. 

Diversity. The House Judi ­
ciary Subcommittee on Courts, 
Cjvil Liberties and the Admin ­

:ration of Justice reported H.R. 
22 to the full Committee on 

Jctober 20 and full Committee 
action is expected early in the 
Session. The Senate bill 
S.2094, is pending before th~ 

7 
Subcommittee on Improve­
ments in Judicial Machinery. 

Magistrates' jurisdiction. 
The Senate passed S.1613 on 
July 22 and the House Judiciary 
Subcommittee on Courts, Civil 
Liberties and the Administration 
of Justice held one day of mark 
up hearings on October 27 and 
is ~xp~cted to resume markup of 
th1s bill after the new Session 
convenes. 

(CONFERENCE. f rom page 6 ) 

the Conference voted to request 
Congress to extend the effective 
date from two to three years 
following the date of enactment 
because of the sweeping 
changes incorporated in the bill 
and the resulting impact on the 
federal judiciary. 

Regarding another provision 
of the proposed new federal 
criminal code, the Conference 
agreed with the Committee that 
it is a mistake to scrap all of the 
provisions of the Youth 
Corrections Act . Despite abuses 
which have been committed 
under the present legislation, 
the Conference is of the opinion 
that a statute should provide 
some discretion to the court in 
setting aside a conviction of a 
young offender, or of an offender 
of any age where the offender is 
without a prior record and has 
fulfilled all of the terms and 
conditions of his probation . 

The proposed Sentencing 
Commission, the Conference 
believes, should be appointed by 
the Judiciary. 

The Committee on the 
Operation of the Jury System 
and the Conference reaffirmed 
its previous positions that the 
voir dire examination in the 
federal courts should be 
conducted directly by district 
judges rather than by attorneys 
or by litigants. The report of the 
subcommittee urges the Federal 
Judicial Center in its training 
programs to include instructions 
geared to achieve the proper and 
comprehensive voir dire 
examination of federal jurors. 

On the subject of grand jury 
reform , the Conference 

recommended that a model 
grand jury charge should be 
promulgated in an attempt to 
develop a means of giving grand 
jurors effective notice of their 
rights and obligations without 
the necessity of legislation . 

The Committee to Implement 
the Criminal Justice Act 
reported that during the first half 
of f iscal 1977, 20, 614 persons 
were represented by assigned 
counsel or by defender 
organizations established 
pursuant to the Criminal Justice 
Act. This compares with 19,613 
appointments in the first half of 
fiscal 1976. An increase of 
approximately four percent in 
the volume of appointments is 
forecast for fiscal 1978. 

The Committee on the 
Bicentennial reported that five 
films and two videotapes have 
been produced for use in 
broadcasting and in teaching; 
that the biographical directory is 
proceeding but has been 
delayed by the failure of some 
judges to respond to question­
naires; that a manuscript has 
been prepared of the book 
written for the high school and 
college level on the federal 
judi_ciary and is now being 
rev1ewed; and that circuit 
h istories have been completed 
on some of the courts and that 
several others are in prepara ­
tion. 

The Committee to Consider 
Standards for Admission to 
Practice in the Federal Courts 
reported that it expects to have 
its recommendations ready for 
presentation to the Judicial 
Conference at its session in 
September 1978. 
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QQQX)fJC 
ca1enaar 
Feb. 1 Joint Committee on Code 

of Judicial Conduct, Miami, FL 
Feb . 2-3 Judicial Conference 

Crim inal Law Committee, 
New Orleans, LA 

Feb. 2 -3 Federal Judicial Center 
Board Meeting, Miami, FL 

Feb. 2-3 Judicial Conference 
Criminal Law Committee, 
New Orleans, LA 

Feb. 2 -3 Judicial Conference 
Criminal Rules Committee, 
Washington, DC 

Feb . 7 - 10 Employment 
Placement Workshop for 
Probation Officers, Los 
Angeles, CA 

Feb. 9 -10 Judicial Conference 
Court Administration Com­
mittee, San Francisco, CA 

8 
Feb. 10 Judicial Conference 

Bankruptcy Committee , 
Washington, DC 

Feb . 13 - 15 Jucicial Con ­
ference Committee to 
Consider Standards for 
Admission to Practice in the 
Federal Courts , Palm 
Springs, CA 

Feb . 13-15 Advanced Man­
agement Seminar for 
Probation Clerks, San Diego, 
CA 

Feb. 13-17 Advanced Seminar 
Pretrial Services Agency 
Officers, San Antonio, TX 

Feb. 16-17 Management Train ­
ing for Supervisors, Los 
Angeles, CA 

Feb. 21 -24 Video Production 
Workshop, San Francisco, CA 

Feb. 22 -24 Seminar for Assist ­
ant Defenders and Panel , Los 
Angeles, CA 

Feb. 23 -24 Workshop for District 
Judges, Phoenix, AZ 

CIRCUIT JUDICIAL CONFERENCES FOR 1978 

First 
Second 
Third 
Fourth 

D.C. 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 

May 22-24 
Sept. 7 -9 
Oct. 23 -26 
June 28-July 1 

May 21-23 
April 23 -26 
May10-12 
May 8-11 
August 20-23 
May 17-20 
July 19-22 

Hyannis, MA 
Buck Hill Falls, PA 
St. Thomas, V.I. 
White Sulphur Springs, 
W . VA 
Williamsburg, VA 
New Orleans, LA 
Nashville, TN 
Lake Delavan, WS 
Brainerd, MN 
Scottsdale, AR 
Colorado Springs, CO 

nEL 
Appointments 
A. Leon Higginbotham, Jr., U .~. 

Circuit Judge, 3rd Cir., Nov. 7 
Gilbert S. Merritt, U.S. Circuit 
Judge, 6th Cir., Nov. 18 
Elsijane Trimble Roy, U.S. 
District Judge, E. & W.D.Ark., 
Dec. 9 
Thomas Tang, U.S. Circuit 
Judge, 9th Cir., Nov. 25 
George C. Carr, U.S. District 
Judge, M .D.Fia ., Jan . 6 

Confirmations 
John L. Kane, Jr., U.S. Circuit 

Judge, 1Oth Cir., Dec. 15 
Robert S. Vance, U.S. Circuit 

Judge, 5th Cir., Dec. 15 
James K. Logan, U.S. Circuit 

Judge, 1Oth Cir., Dec. 15 

Nominations 
Jack E. Tanner, U.S. District 

Judge, E&W.D. Wash. , Jan . 
20 

Almeric L. Christian, Renom­
inated for 8 year term, U.S. 
District Judge, D. V.I. , Jan. 20 

Death 
Gerald Mclaughlin, U.S. Senior 
Circuit Judge, 3rd Cir., Dec. 6 
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HOUSE APPROVES 

145 NEW JUDGESHIPS 

By an overwhelming 319 to 80 vote, the House of 
Representatives February 7 approved 145 new federal judgeships, 
11 0 for the district courts and 35 for the courts of appeals. 

last session, the Senate by voice vote approved 148 new 
judgeships, 113 for the district courts and 35 for the courts of 
appeals. In addition, the Senate bill, S . 11, would create a new 
Eleventh Circuit Court by splitting the Fifth Circuit. 

The House bill, H.R. 7843, did Below is a list of the 
lot create a new circuit in the judgeships authorized by the 
South but repealed the so-called bill : 
"grandfather" clause enacted in 
1958 which permitted some 
chief judges to retain that 
position after reaching age 70. 

In addition , the House bill 
requires the President to 
promulgate procedures and 
guidelines for the merit 
selection of nominees for the 
district court judgeships 
authorized by the bill . However, 
the bill permits the President to 
waive such regulations with 
respect to any nomination by 
notifying the Senate of the 
reasons for the waiver. 
Specifically, the sections of the 
bill authorizing new district 
judgeships shall not take effect 
until the merit selection 
regulations are promulgated . 

The House of Representatives 
and the Senate are expected to 
'3ppoint a joint conference 
wmmittee which will reconcile 
the differences in the two bills 
and report out a clean bill early 
in March . 

District 
Alabama Northern .... . ..... 3 
Alabama Middle .. ........... 1 
Arizona . . . .......... ...... .. 2 
Arkansas Eastern ... . . .. . .. . 2 
California Northern ....... . .. 1 
California Eastern . . ......... 3 
California Central .. . .. . .... . 1 
California Southern .... . .. . . . 2 
Colorado . .. .. . .. . . .. ........ 2 
Connecticut . . ......... ... ... 1 
Florida Middle ... . .. . ... ..... 3 
Florida Southern . ... ...... . . 5 
Georgia Northern . . ........ . . 4 
Georgia Southern .. . ........ 1 
Illinois Eastern .. ... .. . .. .... 1 
Illinois Northern .......... . .. 3 
Indiana Northern . . . . ... . .. .. 1 
Iowa Southern . . . . . . .. .. .. . . 1 
Kansas . . .. .. . ... ...... .. ... 1 
Kentucky Eastern . .. . ....... 12 
Louisiana Eastern .. ......... 3 
Louisiana Middle .. . . . . . . . ... 1 
Louisiana Western . .... . .... 1 
Maine ... . . .... . . . . .. .. . .. .. 1 
Maryland ... . . . ... . .. .. .. ... 2 

(See JUDGESHIPS. page 2) 

LIBRARY STUDY DID NOT 
ADDRESS JUDGESHIP 

NEED 

In a newspaper interview, 
widely published one day before 
the House vote on the judgeship 
bill , Raymond M . Taylor was 
quoted as saying that " If they 
were operating efficiently, there 
might be no necessity for any 
new judges, and certainly not on 
the appellate level." Mr. Taylor 
was identified as the author of a 
report prepared for the Federal 
Judicial Center, analyzing the 
holdings and operations of the 
federal court library system . 

As soon as the interview was 
published, Center Director A. 
Leo Levin denied that Taylor 's 
report cast any doubt on the 
need for any of the additional 
judgeships and communicated 
that fact to the House Judiciary 
Committee prior to floor debate 
on the bill. Congressional 
Quarterly, the highly respected , 
unofficial journal of Congres­
sional actions, quoted Levin as 
saying that he was "un­
equivocal" in denying that Mr. 
Taylor's study had any rational 
bearing on the number of new 
judgeships that were needed. 

Mr. Taylor, former librarian of 
the North Carolina Supreme 
Court, had not been asked to 
analyze the need for new 
judgeships and did not do so in 
his report. 

Taylor's major recom ­
mendation would have divorced 
federal judicial libraries from 
the Administrative Office and 

(See STUDY. page 2) 



(STUDY. from page 1) 

created an independent federal 
agency, initially based in North 
Carolina, to provide research for 
the federal judiciary. The Center 
rejected th is recommendation . 
Alternative recommendations 
have been approved by the 
Center ' s Board for the 
consideration of the Judicial 
Conference of the United 
States. 

The final report of the Center, 
transmitting the Board ' s 
recommendations to the 
Judicial Conference, was the 
culmination of an eighteen ­
month study prepared under the 
superv1s1on of the Federal 
Judicial Center's Division of 
Inter -Judicial Affairs and 
Information Services at the 
request of the Judicial 
Conference. The report was 
prepared with the assistance of 
an advisory committee chaired 
by Judge John D. Butzner, Jr., 
(CA-4) and composed of federal 
judges and library authorities. 

(JUDGESHIPS, from page 1) 

Massachusetts . ... ...... . . . . 3 
Michigan Eastern ...... ..... 3 
Michigan Western . . . .... . .. . 2 
Minnesota .. . . . .. . .. . ...... 1 1 
Missouri Eastern ... .. ... .... 1 
Missouri Western . . ..... .... 2 
Nevada ......... . ...... . .. . . 1 
New Hampshire ..... ..... ... 1 
New Jersey ........ . .... . . .. 2 
New Mexico .... . . .. . . .. .... 1 
New York Northern . .. . .. ... . 1 
New York Eastern . . .... . .. . . 1 
North Carolina Eastern ...... 1 
North Carolina Middle . ...... 1 
North Carolina Western .... . . 1 
Ohio Northern ... ... . . ..... 1 1 
Ohio Southern .... . . .. .... .. 1 
Oklahoma (3 districts) ..... . . 2 
Oregon . . . ......... .... . .. . . 2 
Pennsylvania Middle . .. . ..... 2 
South Carolina ......... .. .. . 3 
South Dakota ... . . ..... . ... . 1 
Tennessee Middle . .. . ... .. .. 1 
Texas Northern . . . ..... .. .... 3 
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Texas Eastern ... . ......... . . 1 
Texas Southern . . . ....... . .. 4 
Texas Western .............. 1 
Utah ............... . .. .... . . 1 
Virg inia Eastern ...... ... .... 2 
Virginia Western .. .. ...... . . 2 
Washington Eastern ........ V2 
Wash ington Western .... . . 1% 
West Virginia Southern . . .... 11 
Wisconsin Eastern .......... 1 
Wisconsin Western ....... . .. 1 
Wyom ing ................... 1 
Pue rto Rico ................. 3 

1 Plus 1 temporary. 

Circuit: 
1st . .... . ..... . .. .. .. . ...... 1 
2nd ... .. ... .. . ... ... .. .. .. . 2 
3rd . .. . . .... . .. .. . .. . . ... .. . 1 
4th . . ............ . . ......... 3 
5th . . . . . . . . . . . . . . . . . . . . . . . 11 
6th ... . ...... . .............. 2 
7th . . .......... . .. . .. ... . . .. 1 
8th .. . .. . ... . . .............. 1 
9th . ... . .... ... . . . . ..... . . 10 
1Oth ................. . . . .... 1 
D.C . . .. ... . . ..... . .. .. .. . .. . 2 

NEW BANKRUPTCY COURT 
SYSTEM APPROVED BY 

HOUSE 

The House of Representatives 
February 1 voted 262 to 146 to 
establish a new federal court 
system with sole jurisdiction 
over bankruptcy cases. The 
judges would have Article Ill 
status. 

However, it is questionable 
that the Senate will follow the 
House move, one which is 
opposed by the Judicial 
Conference and the Department 
of Justice. 

When the bill, H.R . 8200, first 
came to the House floor last 
October, the House, in a 
preliminary vote, declined to 
create a new bankruptcy court 
system . However, the sponsors 
of the bill took the measure off 
the floor of the House and 
worked to obtain additional 
support for the bill . 

The House-passed bill also 
would create a separate office of 
United States Trustee under the 
Attorney General. Both the 

Judicial Conference and the 
Department of Justice are 
opposed to this concept on the 
ground that it would create r 
conflict of interest. 

As passed by the House, H.R. 
8200 would make a series of 
technical changes in present 
bankruptcy procedures, many 
favoring debtors. For example, 
one provision would allow a 
debtor with a steady income to 
file a repayment plan with t he 
court enabling payment of the 
outstanding debt over a three 
year period . 

The Senate Judiciary 
Committee is not expected to 
take action on the House­
passed bankruptcy bill until late 
in the Spring . 

GUIDELINES FOR 
ACTIVITIES AND 

AFFILIATIONS OF CLERKS 
AND PROBATION OFFICERS 

TO BE ESTABLISHED 

The Judicia l Conference Joint 
Committee on the Code of 
Judicial Conduct has estat 
lished a subcommittee to 
prepare guidelines pertaining to 
the activities and affiliations of 
clerks of court and probation 
officers. 

The subcommittee, consisting 
of Judge Bernard M . Decker 
(N .D. Ill.), Chairman; Chief 
Judge Frank M . Coffin (CA-1 ); 
and Judge Edward T. Gignoux 
(D . Me.), is endeavoring to 
obtain the views and sug­
gestions of clerks and probation 
officers as to proper guidelines. 

With the assistance of the 
Administrative Office Divisions 
of Clerks and Probation, 
invitations have been extended 
to eight clerks of court and 
seven probation officers asking 
them to serve on two ad hoc 
advisory committees. These 
committees will, in turn, help 
the subcommittee formulate 
guidelines which will b 
considered in late March. 

The guidelines which the 
subcommittee recommends will 
then be submitted to the Joint 



Committee on the Code of 
Judicial Conduct at its meeting 
next summer. 

The members of the ad hoc 
.=lerks' advisory committee are 
H. Stuart Cunningham (N .D. Ill.), 
A Marvin Helart (D . Wyo.), 
William H. Barry, Jr. (D. N.H.), 
Ben H. Carter (N.D . Ga.), 
Thomas F. Strubbe (CA-7), 
_James E. Vandegrift (N .D. Ala .), 
and William K. Slate, II (CA-4). 
The members of the Probation 
Officers ad hoc advisory 
committee are Chester C. 
Mclaughlin (W.O. Tex), Henry 
N. Milburn (D. Me.), William S. 
Pilcher (N.D . Ill.), Walter Evans 
(D. Ore .), Claude H. Huguley, Jr. 
(D. S.C.), Raymond H. Clark(S .D. 
Oh.) and Morris Kuznesof (S .D. 
N.Y.). 

INTELLIGENCE ORDER 
REQUIRES COURT 

APPROVAL OF SOME 
DOMESTIC SURVEILLANCE 

President Carter January 24 
signed a sweeping Executive 
)rder " to provide for the 

organization and control of 
United States foreign intelli ­
gence activities" which re ­
qu ires a " jud icial warrant " in 
instances in wh ich U.S. citizens 
are the target of domestic 
surveil lance. 

However , the Executive 
Order would allow the citizen to 
be the target of such activities if 
the President has authorized the 
type of activity involved and the 
Attorney General has both 
approved the particular activity 
and determined that there is 
probable cause to believe that 
the Un ited States cit izen is an 
agent of a foreign power. 

The collection techniques 
include electronic surveillance, 
television camera monitor ing, 
physical searches, mail 
surveillance, and physical 
surveillance . 

The full text of the Executive 
Order, number 12036, was 
published in the January 26 
issue of the Federal Register 
beginning at page 3674. 
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SENATE PASSES NEW 
FEDERAL CRIMINAL CODE 

After over six years of work, 
the Senate January 30 passed 
S. 1437, the Criminal Code 
Reform Act of 1977. 

The bill codified or repealed 
some 3,000 statutes and 
created a Federal Sentencing 
Commission as an independent 
Commission in the Judicial 
Branch consisting of seven 
members, four appointed by the 
President and three by the 
Judicial Conference. The 
Commission will establish 
sentencing policies and 
practices that avoid unwarrant­
ed sentence disparities among 
defendants who have been 
found guilty of similar criminal 
conduct . This Commission will 
determine and promulgate 
guidelines for use by a 
sentencing court in determining 
the sentence to be imposed. 

In addition, the bill would 
provide for fixed rather than 
indeterminate prison terms for 
most offenses. 

The bill was passed by the 
Senate after liberals and 
conservatives worked out a 
comprom ise and sections which 
were most controversial were 
removed from the bill. However, 
the prospects of early action on 
the new Code in the House of 
Representatives are remote. 

Representative James R. 
Mann, Chairman of the House 
Criminal Justice Subcommittee, 
said it was a "toss-up" whether 
the House will enact the Code 
this year . His Subcomm ittee has 
been holding informal briefing 
sessions on the provisions in the 
Senate bill for months. 

House hearings on the bill are 
tentatively scheduled to begin in 
early March . (See the August 
1977 issue of The Third Branch 
for a detailed analysis of the bill. 
However , the bill was 
substantially amended during 
floor debate last month .) 

JAMES MACKLIN 

JAMES MACKLIN 
NAMED A.O. ASSISTANT 

DIRECTOR 

The Director of the Adminis­
trative Office of U.S. Courts, 
William E. Foley, announced 
that James E. Macklin, Jr. has 
been appointed Assistant 
Director of the Administrative 
Office for Program Manage­
ment. 

Prior to his appointment, Mr. 
Macklin headed the A .O . 
Criminal Justice Act Division for 
over two years since the 
Division was created in the fall 
of 1975. 

In his new post, Mr. Macklin 
will be managing programs in 
the Admin istrative Office 
Divisions of Magistrates, 
Probation, Bankruptcy, Criminal 
Justice Act, and Clerks. He w ill 
be charged with full administra ­
tive responsibility for planning, 
developing , directing and 
coordinating all program 
activities of the five Divisions 
and the Equal Employment 
Opportunity Unit. 
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CHIEF JUSTICE PRESENTS 
STATE OF THE JUDICIARY 

ADDRESS TO ABA 

In his State of the Judiciary 
address presented February 12 
to the midyear meeting of the 
American Bar Association 
Chief Justice Warren E. Burge~ 
asked the Association to focus 
its attention on the problem of 
the professional competence of 
lawyers practicing in the 
nation's courts. 

The Chief Justice also pointed 
to other problems including the 
lack of any system to provide 
federal judges when needed by 
the federal court system, better 
utilization of jurors. use of 
compulsory arbitration and 
prison reform. 

Here are extracts from the 
address . (The full text is 
available from the Federal 
Judicial Center Information 
Service.) 

Judgeships. "We speak 
?on~tantly of providing speedy 
JUStice, but if the present 
system-or rather lack of any 
system-for providing federal 
judges when they are needed is 
not changed, the objective of 
speedy justice will become 
e'!'pty rhetoric . ... We can cope 
w1th that problem (absorbing, in 
a short period of time an 
increase of nearly thirty pe~cent 
in the number of federal judges) 
but I ask your help to develop 
some new method of providing 
additional judges when they are 
needed .... I believe the 
President and the Congress will 
be receptive to develop some 
sensible and workable 
bipartisan system to provide the 
required judges as they are 
needed." 

Juror Utilization. "Some of 
our federal districts do much 
better than others, but courts 
must devise systems that will 
avoid the waste resulting from 
our casual attitude toward 
jurors . ... Six-member juries in 
federal civil cases are now being 
used in all but a few federal 
districts and have proven 
successfu I." 
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Misuse of Witnesses. 
"Another source of criticism 
and frustration in both federal 
and state courts-and I believe 
legitimately so-comes from 
people called as witnesses . 
Hundreds of people experience 
the frustration of being required 
to present themselves in court 
on a given day and hour, on pain 
of contempt, only to be told the 
case has been postponed .. . . 
Experiences of this kind are the 
result of bad management, at 
best, or, at worst, the result of 
the manipulation of the system 
by irresponsible lawyers. or the 
apathy of judges who pre mit it to 
happen." 

Abuse of Pretrial Pro­
cedures. " Another matter calls 
for study by judges and lawyers: 
For years there has been a 
growing volume of complaints 
by lawyers and judges, on the 
over-use and abuse of the 
pretrial procedures under the 
federal rules. The Federal 
Judicial Center has been 
studying this subject and 
considering what sanctions and 
remedies can be employed by 
judges to prevent abuses of the 
system." 

Litigation Costs. "Our 
profession has a duty to keep 
j~~tice within the reach of every 
c1t1zen, and to do that the 
performance of the partiCI­
pants-lawyers and judges and 
the management of the courts­
must be improved." 

Trial Advocacy. "Another 
area is perhaps one of the most 
serious problems facing our 
profession ... today. It is the 
professional competence of 
those lawyers who come into 
the courts . Here I emphasize not 
the competence of lawyers 
generally but those who seek to 
use the courts, which are 
provided at great expense by the 
public. Here again, the needs of 
the consumers must be kept in 
mind. If a case which could be 
tried in two or three days with 
competent advocates actually 
takes four, five or six days, 
someone must pay the cost. 

First we should see to it that 
those lawyers who come into 
the courts have at least the 
m1n1mum acceptable com · 
petence ... . Until we establisl 
special standards for the right to 
appear in the courts, independ­
ent of admission to the Bar 
generally, we will not solve our 
problem .. .. I have never 
contemplated in any sense a 
Barrister-Solicitor division of 
our profession, as in England, 
but only a requirement of 
special training for those who 
seek to represent others in the 
courts ." 

Education. "Continuing pro­
fessional education is, of 
course. equally applicable to 
judges and the advocates who 
appear in court .... In the federal 
system, for example, 94 percent 
of the federa I judges active 
today have taken part in training 
seminars of the Federal Judicial 
Center." 

Advocacy. "My position was 
and is that the lack of adequate 
training of lawyers to~ 
courtroom work is a seriou 
problem-a serious problem­
in the administration of justice . 
Recently, the Judicial Con ­
ference of the United States 
created a special committee to 
study this problem and to 
propose standards for admis­
sion to practice in the federal 
courts . That committee sent a 
questionnaire to every federal 
judge in the United States and 
81 percent of them responded. 
Of those responding, 39 percent 
said that the problem of 
inadequacy of trial lawyers in 
federal courts was 'a serious 
problem.' " 

Alternative Dispute Resolu­
tion. "But we must now turn ... 
to explore more fully the 
utilization of arbitration as an 
alternative in large commercial 
conflicts and other claims, a 
procedure widely employed for 
so long in many oth r 
countries . ... It is not clec. 
whether that kind of procedure 
(exhausting arbitration methods 
before resorting to the courts) 
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MEMORIAL CEREMONIES HELD AT SUPREME COURT 

FOR MR. JUSTICE CLARK 

Formal proceedings were 
held at the Supreme Court 
January 23 to memorialize Mr. 
Justice Tom C. Clark, who sat on 
the Supreme Court of the United 
States from 1949 to 1 967 . 

Members of the Supreme 
Court Bar, as is the custom, first 
met at the Court to adopt a 
resolution eulogizing the 
Justice. 

Solicitor General Wade 
McCree presided and turned the 
meeting over to Chief Judge 
Thomas E. Fairchild of the 
Seventh Circuit. Justice Clark 
was Circuit Justice for the 
Seventh from 1957 to 1967. 

Addresses were heard by the 
hundreds gathered in the Great 
Hall . These were delivered by 
Clark Clifford, Esquire , 
Professor Charles Alan Wright, 
and Fred M. Vinson, Jr., Esquire . 
In eloquent language they 
praised the contributions of Mr. 
Justice Clark, pointing out at 
least four distinct careers-his 
career in the private sector, his 

career as a Government lawyer 
(the only Attorney General on 
record to have come up through 
the ranks), his career as an 
Associate Justice of the 
Supreme Court of the United 
States, and, finally, a very full 
career as a retired Justice, 
during which years he sat on the 
U. S. District Courts and all 
eleven of the U. S. Courts of 
Appeals while at the same time 
making enormous contributions 
in the area of judicial 
administration. 

Following the action of the 
Supreme Court Bar, the 
gathering moved into the 
courtroom to formally present 
the resolution to the Supreme 
Court, to hear an address by 
Attorney General Griffin B. Bell, 
and a eulogy on behalf of the 
Court by the Chief Justice. 

Mrs . Clark and other 
members of the Clark family 
received guests in the East and 
West Conference rooms 
following the ceremonies. 

Pictured above are. L toR, Chief Judge Thomas E. Fairchild (CA-7), Supreme Court 
Clerk Michael Rodak, Jr., Professor Charles Alan Wright, and Solicitor General 
Wade H. McCree. Jr. 

(ADDRESS from page 4) 

would be enforceable by 
sanctions imposed upon 
litigants who refuse to resort to 
arbitration. " 

Corrections. "We profess a 
high value for the individual, but 
giving each individual criminal 
defendant the most elaborate 
due process, the most expensive 
trial known anywhere in the 
world, and then casting the 
guilty ones into 19th century 
penal institutions is-to 
paraphrase an 18th century 

statesman-not simply wrong, 
it is stupid-and expensively 
stupid at that-and all of us pay 
the bill .. .. Our goal should be to 
develop positive, definite 
educational programs so that 
the prisoners will have a chance 
to leave correctional institutions 
somewhat better human beings 
than when they entered . .. and 
trained in a marketable skill . 
Then we must encourage 
employers to hire them. 
Correctional programs must be 
designed to encourage 
prisoners literally to learn their 

JUVENILE STANDARDS 
CONSIDERED 

Agreement was reached at 
the February, 1978 meeting of 
the American Bar Association 
that final action on the adoption 
of juvenile justice standards 
would be taken at the 
Association's 1979 Mid-year 
meeting in Atlanta . 

Chief Judge Irving R. 
Kaufman (CA-2) had urged 
consideration of the proposed 
standards at the annual meeting 
of the Association next August, 
but he accepted the compromise 
date. Chief Judge Kaufman is 
chairman of the American Bar 
Association-Institute for 
Judicial Administration Joint 
Commission which is sponsor­
ing the standards project . The 
Joint Commission is comprised 
of experts in the field of juvenile 
justice including judges, 
lawyers, sociologists, and court 
administrators, penologists, and 
others. 

The commission, after seven 
years of work and in 
consultation with four advisory 
committees and other persons 
throughout the country, 
completed a final draft of the 
proposed standards in twenty­
three volumes plus a summary 
volume. 

The purpose of the proposed 
standards is to offer a model 
code for a juvenile justice 
system for those states that are 
considering amending or 
revising their juvenile code. 

way out of confinement. Society 
must provide not just walls and 
bars but meaningful training for 
their re-entry to society ... . 
Today, I therefore urge the 
Association to help develop a 
plan . . . for a national training 
facility along the Jines of that 
great institution-the FBI 
Academy at Quantico, Va.-to 
train correctional personnel in 
modern procedures and 
methods as thousands of state 
and local police have been 
trained by the federal 
government." 
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----ABA HOUSE OF DELEGATES ACTIONs----
At the American Bar 

Association's midyear meeting 
in New Orleans, February 13-
15, the House of Delegates 
considered and took action on a 
number of resolutions of 
interest to the federal judiciary. 
Of particular note were : 

APPROVED 

Fees. This resolution 
supported the adoption of 
legislation to authorize the 
Attorney General to prescribe by 
regulation fees now set by 
statute for the service of 
summons, writs, and other 
orders by the United States 
Marshal Service. The resolution 
called for Congress to increase 
fees, travel, and subsistence 
allowances for witnesses before 
and jurors serving in federal 
courts . The American Bar 
Association body further 
supported legislation to excuse 
prospective federal jurors from 
federal jury service on the 
grounds of distance upon a 
showing of individual hardship . 
Finally, the resolution supported 
legislation providing for a civil 
penalty and injunctive relief in 

REMARKS AVAILABLE 
ON CONSEQUENCES OF 

ALTERNATIVE SENTENCES 

Federal judges need not be 
taken by surprise at what 
happens after sentencing. That 
is the thrust of a presentation by 
Messrs. Eldridge, Partridge, and 
Chaset, of the Federal Judicial 
Center staff, and delivered at the 
Sentencing Institute for the 
Second and Seventh Circuits 
convened at Morgantown, West 
Virginia last fall . 

The remarks, entitled The 
Consequences of Alternative 
Sentences: A Presentation, 
have recently been released by 
the Judicial Center in the form 
of a paper as an aid to judges 
seeking more information on 
this critical subject . 

The remarks describe the 

the event of a discharge or 
threatened discharge of an 
employee by reason of such 
employee's federal jury service . 
(Res. 1 04) 

Professional discipline. This 
resolution recommends the 
adoption of the Model Federal 
Rules of Disciplinary Enforce­
ment by the Judicial Conference 
of the United States and by each 
federal court of the United 
States. According to an 
accompanying report , such 
rules are needed not only to 
forestall legislative inter­
ference , but also because 
federal discipline "is dis ­
organized, nonuniform, in 
violation of due process, and 
detrimental to the reputation of 
the profession in the eyes of the 
public ." (Res. 1 09) 

Attorney fees. This resolution 
supports "the principle that 
reasonable attorneys' fees be 
included as costs recoverable by 
prevailing parties in more 
categories of civil litigation than 
present rules permit, when they 
would facilitate the use of legal 
remedies and services." 

relationship between the formal 
sentence imposed by the judge 
and the subsequent treatment 
of the offender by the Parole 
Commission, the Bureau of 
Pr isons and the probation office . 
While statutory and case law 
detail a number of the 
differences among alternative 
sentencing options, the policies 
and practices of the agencies 
charged with post sentencing 
responsibility create other 
consequences not regularly 
detailed in standard legal 
literature . It is the premise of 
these remarks that an 
appreciation of these conse­
quences is necessary in the 
fashioning of appropriate 
sentences . 

[Copies of the remarks are 
available by contacting the 
FJC's Information Service.] 

To that end, the American Bar 
Association urges the enact 
ment of legislation to permit 
courts and administrative 
agencies, in the interest of 
justice, to award as costs 
reasonable attorneys' fees and 
other expenses of litigation from 
public funds to a private party 
who substantially prevailed 
against the federal Government 
as a named party in a civil action 
or administrative proceeding, 
where (a) the action results in a 
substantial public benefit or 
enforces an important public 
right and (b) the economic 
interest of the party is small in 
comparison to the cost of 
effective participation or the 
party does not have sufficient 
resources to compensate 
counsel. (Res. 129, as amended) 

A more specific resolution 
was also passed supporting the 
award of attorney fees and costs 
to the prevailing party (other 
than the Government) ir 
litigation involving "the 
redetermination , refund, or 
collection of any internal 
revenue tax ." (Res . 131) 

REJECTED 

Diversity jurisdiction. In the 
face of claims by critics that 
federal court dockets are too 
overcrowded, and by opponents 
that important rights are at 
stake, the House of Delegates 
refused to endorse a resolution 
to abolish or in any way change 
diversity jur isdiction . (Res . 
104a) 

WITHDRAWN 

The House of Delegates 
withdrew and took no action on 
a number of other resolutions . 
These included a . call for an 
annual salary review for both 
the federal and state judiciary 
and revision in the present 
manner U. S. Magistrates an 
appointed . 



s-~E·FEDEA4L 
Missouri. Columbia, Mis­

souri was the site selected for a 
meeting of Missouri 's State­
Federal Judicial Council last 
November. Four subjects were 
on the agenda for discussion: 

(1) Abolition of Diversity, and 
Congressman Robert W . 
Kastenmeier 's bill, H.R. 9622, 
wh ich would transfer to the 
state courts many cases now 
tr ied in the federal courts purely 
because of the diversity of 
citizenship of the parties to the 
litigation. 

(2) State advisory opinions 
relating to novel questions 
arising in federal cases. 

(3) Administrative processing 
of prisoner complaints. 

(4) Problems common to the 
state and federal courts . 

New Jersey. In his recent 
State of the Judiciary address 
Chief Justice Richard J. Hughes 
~Supreme Court of New Jersey) 
·ncluded a section on 
;ooperation with the federal 
courts. 

Reported were: JOint cere ­
monies to admit new members 
to the bar to practice in the state 
and federal courts; cooperation 
in resolving conflicting calendar 
commitments of trial lawyers; 
and meetings with three New 
Jersey Assignment Judges and 
C~ief Judge Lawrence Whipple 
(D1st. Ct. , D. N.J.) to determine 
whether the federal system of 
assignment of cases for trial 
would be adaptable in the New 
Jersey state courts. 

I~ his 1977 Year-End Report, 
Ch1ef Justice Burger commend­
ed the practice of state Chief 
Justices of making an annual 
report to their legislatures or 
their bar associations. This 
practice has now been adopted 
by over one-half of the state 
Chief Justices. 

M ississippi. Judge William C. 
Keady (N.D. Miss.), a member of 
the Judicial Conference of the 
United States, made a report to 
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the Conference last September 
on Mississippi's State-Federal 
Judicial Council. The Council is 
now chaired by Chief Justice 
Neville Pattersoh (Sup. Ct . 
Miss.) who was one of the 
conferees at the Federal 
Judicial Center's state -federal 
confe~ence of appellate judges 
held m 1971. Federal judges 
currently members of the 
Council are Judges Charles 
Clark and J . P. Coleman. 

Matters discussed at the last 
Council meeting were: 

• Habeas corpus cases and 
the necessity for the state trial 
judges handling these cases to 
make and preserve a full record 
of the acceptance of pleas of 
guilty or nolo contendere by the 
state defendants; 

• Adoption of a formula for 
establishing priorities in docket 
settings whereby the first case 
having a firm setting will 
control; 

• Promotion of Law Day USA 
observances in state and federal 
courts; 

• Agreement for the inter­
change of courtroom facilities 
whenever a need might arise; 

• Adoption by state correc­
tion officials of a program to 
establish an administrative 
grievance procedure for 
i~mates in the state peniten­
tiary; 

• Approval for enactment of 
legislation to provide for 
certification by a U. S. Circuit 
Court of Appeals or the 
Supreme Court of the United 
States to the Mississippi 
Supreme Court of unresolved 
questions of state law 
dispositive of the pending 
fed era I I itigation . 

Judge Keady reports that at 
their Council meetings 
representatives of the 
Mississippi State Bar are 
present and that they have 
made valuable contributions 
especially through implementa~ 
tion of the Council's proposals. 
The State Bar has established a 
standing committee called 
Court Liaison and Judicial 

KANSAS COURT OFFICIALS 
DESIGN TECHNIQUE TO 
AVOID TRAFFIC OFFENSE 

WARRANTS 

U.S. Magistrate Samuel Crow 
and Probation Officer Ralph 
Deloach of the District of 
Kansas have devised a system 
to reduce the number of 
warrants issued in traffic cases 
involving military personnel. 

By utilizing this system, some 
three hundred warrants issued 
yearly for nonpayment of traffic 
fines by military personnel 
stationed at Fort Riley, Kansas 
have been eliminated. 

Many members of the military 
were unable to pay the traffic 
fines in full immediately or felt 
traffic tickets were inconse ­
quential and there was a lack of 
military sanctions for military 
personnel convicted of 
misdemeanor offenses in 
civilian courts. As a result, it 
was necessary to issue arrest 
warrants since there were not 
any other realistic alternatives 
available to the Court. 

After considerable research 
the Probation Office i~ 
conjunction with the Magistrate 
and the military, devised a plan 
through which military 
per~onnel who are unable to pay 
the1r traffic fines when they are 
assessed, may authorize a 
voluntary deduction from their 
pay. By using the military form 
DD 139 which is a type of one­
time allotment authorized for 
payment of a debt the Court has 
virtually eliminated the 
issuance of warrants for 
nonpayment. 

In practice, all ticketed 
individuals are assembled in an 
auditorium near the Court and 
persons who wish to plead not 
guilty are asked to leave. Those 

(See WARRANTS. page 8) 

Administration whose goal is to 
bring to the attention of the state 
and federal trial judges 
problems encountered by 
members of the bar in such 
areas as pretrial conferences 
discovery, and voir dire. ' 



CQ~fJC ca1enaar 
Feb. 27 -28 In-service Training 

for Probation Officers , 
Nashville, TN 

Feb . 27-Mar . 4 Technical 
Training for Bank r uptcy 
Court, San Juan, PR 

Mar. 2 Committee on Bank­
ruptcy Legislation , Washing­
ton, DC 

Mar. 2-3 Court Management for 
Probation Officers 

Mar. 6-8 Advanced Manage ­
ment Seminar for Probation 
Clerks, El Paso, TX 

Mar. 6 -8 Workshop for Docket 
Clerks, Hartford, CT 

Mar. 6-10 Orientation Seminar 
for U.S. Probation Officers, 
Washington , DC 

Mar. 8 - 10 Meeting of Circuit 
Executives, Washington , DC 

Mar. 9 Time Management 
Seminar, El Paso, TX 

Mar. 9 -10 Judicial Conference 
of the United S t ates , 
Washington , DC 

Mar. 14- 16 Advanced Manage­
ment Workshop for Supervis ­
ing Probation Officers, 
Washington, DC 

Mar. 16 - 18 Seminar for 
Bankruptcy Judges, Los 
Angeles, CA 

Mar . 20 - 22 Management 
Training for Supervisors , 
Indianapolis, IN 

Mar. 21 -23 Seminar for the 
Staff of the U.S. Magistrates, 
New Orleans, LA 

Mar. 23 Time Management 
Seminar, Indianapolis, IN 
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PE nEL 
APPOINTMENTS 
Pierre N. Leva! , U.S. District 

Judge, S.D.N.Y., January 6 
Robert S. Vance, U.S. Circuit 

Judge, 5th Cir., January 3 

CONFIRMATION 
A. David Mazzone, U.S. District 

Judge, D.Mass ., February 7 

NOMINATIONS 
Almeric L. Christian, Judge of 

the District Court, Virgin 
Islands, January 20 

Robert F. Collins, U.S. District 
Judge, E.D.La ., January 26 

Paul A. Simmons, U.S. District 
Judge, W .D.Pa ., January 26 

Jack E. Tanner, U.S. District 
Judg e, E . &W . D .Wash ., 
January 20 

Ellen B. Burns, U.S . District 
Judge, D.Conn ., February 15 

Robert W. Sweet, U.S. District 
Judge, S.D.N.Y., February 17 

DEATHS 
Wilson Warlick, U.S. Senior 

District Judge , W .D .N.C ., 
January 30 

R. Blake West, U.S. District 
Judge, E.D.La ., January 24 

Mar. 27-28 Technical Training 
for Bankruptcy Court, 
Jacksonville, FL 

Mar . 27 -29 Workshop for 
Docket Clerks, Cleveland, OH 

Mar. 28 -29 Time Management 
Seminar, Baltimore, MD 

Mar . 30 -31 Workshop for 
District Judges [Fifth (W) 
Circuit], Austin , TX 

(WARRANTS. from page 7 ) 

who wish to pay the fine are 
asked to leave the auditorium 
a I so and proceed to the 
Magistrate 's Clerk while th' 
remainder are advised that the} 
may elect to voluntarily 
authorize a pay deduction for 
the purpose of paying the fine . 

In the rear of the auditorium, 
members of the Probation 
Office's staff are available with 
partially comp leted forms which 
require only the Social Security 
number of the individual , the 
amount of the fine and the 
individual 's signature . 
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JUDICIAL CONFERENCE 
HOLDS SPRING MEETING 

The Judicial Conference of 
the United States held its Spring 
meeting at the Supreme Court 
March 9- 10 and reendorsed, in 
principle, the objectives of 
legislation which would create a 
Commission within the federal 
iiJdiciary to consider and deal 

'th complaints against 
. dmbers of the Judiciary. 

In addition, the Conference 
also: 

• Endorsed the House­
passed bill, H.R. 9622, which 
would abolish diversity 
jurisdiction in federal courts. 

• Endorsed S. 2266. the bill 
which would rev i se the 
bankruptcy laws, now pending 
before the Senate Judic iary 
Committee. The conference 
voted to oppose the House­
passed Bankruptcy bill , H.R. 
8200, insofar as it would 
establish a separate Art icle Ill 
Court for bankruptcy cases and 
also create a separate office of 
United States Trustee in the 
Department of Justice. 

• Disapproved, as a matter of 
policy, the practice of federal 
judges traveling abroad to take 
depositions of testimony in 
~::Jses pending before them . 

1 Disagreed with certain 
.Jbstantive and procedural 

provisions of the Civil Rights 
Improvements Act, S. 35. The 
conference recommended 

HOUSE APPROVES 
DIVERSITY JURISDICTION 

BILL 

By a vote of 266 to 133, the 
House of Representatives, 
February 28, approved H.R. 
9622, the pill which eliminates 
almost all diversity jurisdiction 
in federal courts . 

If enacted, the bill would 
divert some 30,000 cases yearly 
from federal to state courts. 
However, alienage jurisdiction 
in cases between U.S. citizens 
and those of a foreign nation or 
controversies between foreign 
nations and the United States, is 
retained. In addition, the bill also 
elim·, nates the amount in 
controversy requirement in 
federal question cases. 

The Senate Judiciary 
Subcommittee on Improve­
ments in Judicial Machinery 
held hearings March 17 and 20 
on counterpart legislation 
which would abolish almost all 
diversity jurisdiction in federal 
courts. 

against enactment of the bill in 
its present form, but took no 
position on the policy of 
extending coverage of the Civil 
Rights Act to suits by citizens 

(See CONFERENCE, page 2) 

JUDGE AUBREY ROBINSON 
SELECTED FOR FJC BOARD 

Judge Aubrey E. Robinson, Jr. 

The Judicial Conference of 
the United States, at its Spring 
meeting this month, selected 
Judge Aubrey E. Robinson, Jr. 
as a member of the Board of the 
Federal Judicial Center. 

Judge Robinson replaces 
Judge Marvin E. Frankel 
(S.D. N.Y.) whose term has 
expired. 

Judge Robinson was appoint­
ed to the District Court for the 
Distr i ct of Columbia on 
November 3, 1966. He is a 
graduate of Cornell University 
and Cornell Law School where 
he received his LL.B. in 1947. 
He served in the U.S. Army 
during World War II . 

From 1965-1966 he was an 
Associate Judge of the Juvenile 
Court for the District of 
Columbia and in recent years he 
has served on the Judicial 
Conference Ad Hoc Committee 
on Court Facilities and Design . 
In 1977, he was appointed to the 

(See ROBINSON, page 3) 



(CONFERENCE. from page 1) 

against state or local 
governments. 

Attorney General Griffin B. 
Bell and Solicitor General Wade 
H. McCree, Jr. attended the 
Conference during the first day. 
The Attorney General discussed 
matters relating to the business 
of the federal courts and 
legislation of interest to the 
members of the Conference. 

The Chief Justice and Chief Judge 
Cornelia G. Kennedy . 

Chief Judge Cornelia G. 
Kennedy (W.O . Mich .), a 
member of the Conference, is 
the first woman district judge to 
serve on the Conference and 
only the second to serve as a 
member of the Conference . 
Judge Florence J . Allen (CA-6) 
was the first woman to serve on 
the Conference. 

The Judicial Conference, in 
response to a Congressional 
request for comment, issued the 
following statement: 

"Among the proposals 
currently pending in Congress, 
establishing methods for 
dealing with judicial conduct 
and disability, the Judicial 
Conference approves in 
principle the objectives of S. 
1423, as embodied in the 
committee print of February 3, 
1978. 

"While fully cognizant of the 
Constitutional powers vested in 
the Congress and the 
Conference's obligation to 
respect those powers , in 
responding to Congressional 
requests for views on those 
bi lis , the Conference a I so 
believes it is obligated to 
express its genuine concern 
that enactment of any bill 
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authorizing removal of a judge 
from office by a method other 
than impeachment will raise the 
fundamental question of the 
Act's constitutionality. 

"Aside from the reservation 
expressed on the constitution­
ality of the removal feature, the 
Conference concludes that 
legislation placing authority in 
the Judicial Branch itself is both 
compatible with long- standing 
concepts of separation of 
powers and desirable in terms of 
maintaining the ultimate 
objective of an independent 
judiciary worthy of public 
confidence . 

" We believe that S. 1423 
should be altered in some 
respects . For example, we 
would recommend that 
subsection (c) ( 1) of proposed 
section 383 be amended to 
provide authority for a panel 
established by proposed section 
382 to itself dismiss a 
complaint, in addition to 
recommending dismissal or 
further investigation. Further, 
we believe that S. 1423 should 
expressly reaffirm the author­
ity of the judicial councils 
of the circuits to deal with 
inappropriate judicial conduct 
by formal or informal action, and 
suggest that this might be 
accomplished by allowing the 
circuit a reasonable period of 
time to act with respect to any 
complaint before that complaint 
is referred to the circuit panel 
pursuant to section 382 of S. 
1423. Other changes not 
incompatible with the objectives 
of S. 1423 may be proposed. 

"Because such legislation is a 
matter of great import to every 
federal judge, the Conference 
directs that : 

• Copies of the February 3, 
1978 committee print and 
accompanying report be 
transmitted to all judges with 
a request that their views be 
filed with the Administrative 
Office by April 10, 1978; and 

• Those views be reviewed and 
an appropriate report 

JUSTICE DEPARTMENT 
SEEKING RESEARCH ON 
FEDERAL SENTENCIN G 

The Department of Justi 
recently issued a form . 
Request for Proposals to 
undertake research aimed at 
formulating sentencing 
guidelines for federal offenses. 

The request was prepared by 
the Administrative Programs 
Management staff of the 
Department. It calls for 
sentencing research in 
anticipation of the enactment of 
the Criminal Code Reform Act of 
1978 (S . 1437 and H.R. 6869) 
which would create a seven­
member independent sentenc­
ing commission in the Judicial 
Branch . The main function of 
the comm ission will be to 
develop and promulgate 
guidelines to assist federal 
judges in sentencing. 

The research proposal calls 
for the co llection and analysis of 
data on federal offenders and 
other related data . Among tr­
major tasks outlined in t 
proposal are: (1) the develor> · 
ment and analysis of the logic 
underlying the structuring of 
alternative sentencing guide­
lines systems; (2) the collection 
of data on a sample of federal 
offenders sentenced since 1968 
in order to analyze and assess 
the extent of sentencing 
disparity; (3) surveying federal 
justice personnel as well as 
individuals ·accused and 
convicted of federal offenses to 

(See RESEARCH, page 3) 

prepared and transmitted to 
the Senate Judiciary 
Committee by May 1, 1978; 
and 

• The Committee on Court 
Administration is instructed 
to continue its evaluation of 
the legislation. taking the 
responses of the judges in 
consideration, and to repc. 
its recommendations to the 
Congress as promptly as 
possible." 



(RESEARCH, from page 2) 

determi ne each subg roup 's 
views regarding, among other 

t 'lings, what are appropriate 
1d inappropriate sentences for 

.ederal offenses ; and (4) 
surveying a sample of the U.S. 
adult population over the age of 
sixteen to generate data on 
regional , class . and other 
demographic diffe rences in 
perceptions of appropriate 
sentences and the deterrent 
effect of alternative sentences 
for federal offenders. 

The sentencing research is to 
be done under the guidance of 
an advisory board which will 
meet quarterly to review work 
progress and approve work 
plans. In addition to members of 
the Attorney General's Advisory 
Corrections Council, the 
research proposal requires that 
a representative of the Federa I 
Judicial Center and such other 
members as the contractor feels 
are appropriate will serve on the 
advisory board. 

The deadline for submission 
proposals in response to the 

Justice Department's request 
was the end of this month . The 
final report must be completed 
in eighteen months following 
the award of the contract. 

(ROBINSON , from page 1) 

Committee on the Administra­
tion of the Criminal Law. He is a 
member of the American Bar 
Association and the American 
Law Institute and had served as 
Chairman of the National 
Conference of Federal Trial 
Judges from 1973 to 1974. 
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JUDICIAL FELLOWS 
PROGRAM SEEKING 

CANDIDATES FOR 7th YEAR 

The Judicia l Fellows Program 
is seeking candidates for the 
1979- 80 year, the seventh year 
that the program has been in 
existence . 

Highly talented young 
professionals are invited to 
apply for the program which is 
similar to the White House and 
Congressional Fellowships and 
attracts outstanding applicants 
with multidisciplinary back­
grounds. At least two fellows 
will be chosen to spend 1979-
80 observing and contributing to 
projects designed to improve 
judicial administration . In 
addition, the program is 
designed to attract individuals 
who will not only make a 
contribution during their 
Judicial Fellowship year but will 
contribute in the future to 
judicial administration . 

The program is now entering 
its seventh year . It is 
admin istered by the National 
Academy of Public Administra ­
tion . It was instituted through 
grants from the Ford Founda­
tion , the Edna McConnell Clark 
Foundation, and the American 
Bar Endowment. 

Fellowship applicants should 
have at least one post graduate 
degree, two years of profession­
al experience, and, preferably, 
familiarity with the judiciary. 
Salary is negotiable based upon 
the salary structure of the 
Federal Judicial Center as well 
as the candidate's salary 
history. Fellowships begin in 
September and have a one year 
duration. The deadline for 
applications is November 6, 
1978. 

Information regarding 
applicat ion and literature 
describ ing the Program are 
available on request from Mark 
W . Cannon, Executive Director 
of the Jud icial Fellows 
Commission, Supreme Court of 
t he United States, Washington , 
D.C. 20543. 

FEDERAL JUDICIAL CENTER 
BOARD REPORT ON 

LIBRARY STUDY APPROVED 
BY JUDICIAL CONFEREN CE 

At its March 9- 10 meeting, 
the Judicial Conference of the 
United States approved a report 
submitted by the Board of the 
Center on the federal court 
library system, based on a study 
conducted at the request of the 
Conference. 

The report contains 19 
specific recommendations 
relating to federal court 
libraries, all aimed at 
modernizing procedures used to 
acquire and deliver law books, to 
speed up the process and to 
bring new techniques and 
equipment into the system. Also 
included is a recommendation 
for a new pos1t1on in the 
Administrative Office for a 
professional to devote full time 
to handling federal court 
libraries and, more broadly, 
other research services. 

The Administrative Office 
was asked to budget for local 
discretionary funds so that each 
federal judge would have 
available "a relatively small but 
definite amount" to purchase 
law books for official use directly 
from vendors . 

In the belief it is now timely to 
reconsider the list of standard 
holdings for chambers and 
central libraries, the report 
recommends that a committee 
of the Judicial Conference 
review the lists currently being 
used by the Administrative 
Office to establish libraries for 
all judicial officials in the 
system . 

William E. Foley, Director of 
the Administrative Office and a 
member of the Federal Judicial 
Center Board, said following the 
meeting of the Conference that 
he endorsed the Board ' s 
suggestions and that he hoped 
to immed iately start implemen­
tation of at least some of the 
recommendations . 
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NATION'S PRESS DEBATES IMPROVEMENT 
OF TRIAL ATTORNEYS' COURTROOM PERFORMANCE 

Following the Chief Justice's Annual State of the Judiciary 
Address to the American Bar Association February 12, newspapers 
throughout the nation have discussed the questions which he 
raised concerning the need to establish minimum requ irements for 
trying cases in American courts. 

The Chief Justice said, "To treat a bar certificate of admission to 
practice law as a passport to try any and every kind of a case in any 
court makes no more sense than to say that a medical school degree 
qualifies the holder to perform every kind of surgery." 

Editorial comment was widespread and affirmative . Here is a 
sampling from major newspapers: 

However. this should not be an argument of 
percentages. but rather of remedies . 
Various remedies have been put forth , such 
as greater use of apprentice-style law 
school teaching, private law firm clinics. and 
second bar examinations to qualify 
specifically for trial practice . M embers of the 
bar ... would do better to explore these and 
other methods of improving the profession 
than to argue over the exact percentage of 
incompetence among lawyers .- The 
Portland Evening Express. Portland , 
Maine (February 15, 1978) 

• 
The Chief Justice is right in contending that 
a license to practice law in an office should 
not necessarily be a license to mangle cases 
in court . The idea that the lawyer is one of 
the few remaining generalists who can 
handle anything has been overwhelmed by 
the law's own complexity. The trouble with 
incompetence is that when it exists the 
victim is rarely the lawyer or the court, but 
rather some individual (or corporate) victim 
who may not even realize what happened.­
The Washington Post . Washington, D.C . 
(February 16, 1978) 

Burger's point is that young attorneys fresh 
out of law school aren 't ready to take on 
major trial work. any more than newly 
minted M .D.s are prepared to perform open­
heart surgery. More training is needed . We 
hope the bar association will come to see the 
wisdom of Burger's position. and take 
appropriate action.-The Daily News. New 
York, New York (February 14, 1978) 

Actually , the percentages are not, or should 
not be , the issue. Regardless of the correct 
rate of incompetency, Mr. Burger has 
identified and publicized a weakness that 
should be treated . And his criticism was 
accompanied by a creditable remedy . He 
proposed once again that new lawyers not 
be perm itted to try cases until they had been 
additionally certified for tha t speciality 
through further demonstration of the special 

skills required.-The Salt Lake Tribune . 
Salt lake City, Utah (February 14, 1978) 

Detroit lawyers who are steaming over Chief 
Justice Warren Burger's estimate that 50 
percent of U.S. trial lawyers are unfit to 
represent their c lients might be even 
madder if they knew how many local judges 
agree .... One opinion : "''d say that most of 
the lawyers I know are competent to handle 
most legal matters. But when it comes to 
trying a complicated law su it in court, 
Justice Burger understated the problem."­
The Detroit Free Press. Detroit, Michigan 
(February 16, 1978) 

We 'll duck the argument about the 
approximate percentage of the inadequate 
or incompetent among trial lawyers. We 
have them in all lines of work. including 
newspapers and judges. Mr. Burger talks 
about improving judges ' training too. The 
point here is better performance in what is 
often a rough game lawyers play.-The 
Evening Bulletin , Philadelphia. 
Pennsylvania (February 15, 1978) 

William B. Spann, Jr ., ABA President. ca lled 
Burger 's evaluation " grossly disproportion­
ate," but conceded that perhaps 20 percent 
of trial lawyers are unqualified .. . . He (the 
Chief Justice) replied, " If ... 20 percent are 
incompetent, we ought to be doing a great 
deal more about it than w e have up till now." 
That has been the Chief Justice 's essentia l 
point all along , and the ABA should meet his 
criticism for what it is worth.-The Los 
Angeles Times. los Angeles. California 
(February 16, 1978) 

Burger has been hammering away at this 
theme- and the larger theme of more 
efficient judicial procedures- for years. 
even before he became Chief Justice . The 
consumers of justice-the public- have the 

right to expect that the reforms he preach es 
become reality.-The San Francisco 
Examiner. San Francisco. California 
(February 16, 1978) 

Chief Justice Warren E. Burger hit some 
ultra- sens itive nerves when he said that 
only about half of the lawyers are qualified to 
represent their cli ents in court . The wonder 
of it is that it has taken so long for someone 
in such a high place to say it. - The Kansas 
City Times . Kansas City, Missouri 
(February 23. 1978) 

One w ou ld hope that the chief justice of 
the United States would exhibit " judicial 
restraint " not only on the bench but in all his 
public utterances. It does not enhance the 
prestige of the Supreme Court for any of its 
nine members , and particularly the 
presiding justice, to verbally " shoot from the 
hip " or to make unsubstantiated allegations. 
.... For ourselves. w e strongly applaud Chief 
Justice Burger's record on the Supreme 
Court; he takes a view of the Constitution 
that we think is sound and in the best 
interest of the nation. But his statements to 
which we have referred do not do credit to 
the Supreme Court or to its top justice. A bit 
more "judic ial restraint" off the court might 
well be i n order.-Times Dispatc' 
Richmond. Virginia (February 14, 197l 

The traditional remedies for failure of 
advocacy and of justice are appellate review 
and professional disciplinary procedures . 
The former is cumbersome. The latter is in 
urgent need of strengthening . A third 
remedy which is gaining deserved popularity 
is that of mandatory continuing professional 
education-among all lawyers . That 
principle should be considered on a national 
as well as a state- by- state basis.-The 
Philadelphia Inquirer . Philadelphia , 
Pennsylvania (February 15, 1978) 

Burger is asking that lawyers be qualifi ed as 
competent before some poor client's fate or 
bankroll is placed in their ca re in a court of 
law. Seems reasonable enough- unless 
you 're a lawyer wh o believes in image­
building . Like any other trade, the law 
business has to have its sta tistical share of 
bunglers and incompetents. It would seem 
to be in the interests of its practitioners to 
upgrade things.-The Philadelphia Daily 
News , Philadelphia, Pennsylvan i­
(February 14, 1978) 

First, it should be noted that [the Chief 
Justice] referred not to all lawyers. but only 



to tria l lawyers. w ho make up about 10 
percent of the 375,000 active U.S. 
practitioners. A nd the n only pa rt of the t r ia l 
· - r . Some past new s stor ies fai led to make 

distinction.-The Minneapolis Star. 
.neapolis. Minnesota (February 15. 

1978) 

The ca ll for standards fo r t r ia l la w yers on ly 
touches the surface of the deeper and even 
more divisive issue confronti ng the legal 
profession : specializa t ion . M any law yers 
develop specia lt ies- tax law. divorce law. 
pa tent law to name a few- but th ere are. 
with few except ions, no standards set in 
these areas .... The American bar has 
gene ral ly responded we ll to dema nds on the 
legal profession . La w yers have an excel lent 
opportu nity to reverse th is nega t ive 
perception by adopt ing not on ly the 
minimum standards for t rial law yers ca ll ed 
for by the Chief Justice. but also by carrying 
on w ork to estab li sh standa rds fo r the entire 
profession .-The Evening Journ al . 
Wilmington, Delaware (February 14, 
1978) 

The ABA shou ld launch a major study of the 
idea of certification and use its tre mendous 
pol it ical c lout to set up fi rm sta nda rds.-The 
"harlotte Observer. Charlotte, North 

olina (February 15. 1978) 

Regard less of the level of competence 
among the nation 's t r ial law yers, it's 
refres h ing to see the Ch ief Justice ... take an 
interest in lower co urts and the quality of 
legal services provided in them . The issue is 
not precise ly wh at pe rcentage of the lawyers 
who represent clients in court are qualified 
to do so; it's what to do about those w ho 
aren 't.-Newsda y. Garden City, New York 
(February 16. 1978) 

Burger is more r ight than he is w rong in his 
outspoke n view s of the legal profession and 
the court system . A nyone who has endured 
the delays, and shou ldered the cos ts. of a 
cou rt action has reason .to wonde r if justice 
is not on ly bl ind but bungl ing .... A poll 
would show that m ost A mericans 
overwhe lmingly share h is view s.-The 
Arizona Republic . Phoenix, Arizona 
(February 14, 1978) 

Once the ABA gets done being mad. it 
'' '"luld explore the Chief J ust ice 's idea . He 

pares lawyers to general pract it ioners in 
Jici ne and says that before t hey get into 

co urt they should have th e lega l equivalent 
of a su rgeon 's trai n ing ... Tha t ki nd of 
system here w ould enable la w yers to 
specia lize , sharpen their skil ls in one phase 
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MAGISTRATES DISPOSE OF 
150 CASES IN UNIQUE 
"CRASH" PROGRAM 

In a unique "crash" program, 
three part-time magistrates 
traveled to Little Rock, Arkansas 
recently to dispose of some 150 
cases which had been on file for 
more than one year. 

The magistrates, Richard W . 
Peterson (S.D. Iowa), William 
Walker and Ned Stewart, Jr., 
(W.O. Ark .), spent about three 
months holding pretrial 
conferences to prepare the 
cases for full hearings before 
judges of the Eastern District of 
Arkansas. 

All the cases in the program 
were civil cases and included 
negligence, insurance, alleged 
racial discrimination, tax and 
admiralty causes. The three 
visiting magistrates divided the 
cases among themselves for 
pretrial , each taking about 50 
cases. 

The cases were then sent for 
hearing on a pretrial schedule of 
approximately two weeks span 
with a typical court day assigned 
four to five cases. The 
magistrates used the following 
guidelines to insure expeditious 
handling of the cases: 

• In instances in which 
additional discovery was 

of t he system and (presumably) do a bette r 
job .-The Register- Guard. Eugene , 
Oregon (February 15, 1978) 

The performa nce of law yers in and out of 
courtrooms is of ser ious concern to all 
" con su mers" of legal assistance . The 
pe rforma nce of law yers in cou rt rooms is 
also of special co nce rn to the genera l public . 
The public 's tax dolla rs are being w asted 
w hen the cou rts are burdened by law yerly 
ineptitude .- The Baltimore Sun , 
Baltimore, Maryland (February 15 , 1978) 

The Chief Justice has spoken on behal f of 
the consumer . Tr ia l work is a diff icul t and 
in tr icate work in volving va ri ous ski lls and 
prof iciencies. They are not the insta nt gi ft of 
every person w ho has passed a state bar 
exami nation, and th e law ye rs know it 
themse lves.-The Home News. New 
Brunswick. New Jersey (February 14. 
1978) 

required, a close limitation of 
the time span for additional 
responses was imposed. 

• If additional time was 
required for the filing of 
additional briefs, exhibits, and 
witness lists, specific filing 
dates were set . 

• In a number of cases, 
unresolved discovery requests 
or motions which had not been 
ruled upon appeared. The case 
was referred to the local judge to 
whom the case had been 
assigned when it was first filed . 

• In referring outstanding 
matters to a local judge for 
disposition, the magistrates 
found that the judge's law clerks 
were particuliarly helpful. With 
their assistance, a procedure 
was developed through which 
the law clerks secured the 
ruling of the judge and then 
prepared the court order or, if 
required, time was arranged for 
presentation of the question to 
the court by counsel. 

Magistrate Peterson, in his 
report on the " crash" program, 
pointed out the following 
conclusions and recom ­
mendations: 

1. Coordination between the 
judge and the magistrate is of 
greatest importance i n 
developing the pretr ial notice 
requirements and determin ing 
the manner of disposing of 
outstanding motions and 
discovery matters. 

2. There appears to be a basic 
psycholog ical value in having 
out-of -district mag istrates 
conduct the pretrial hearings 
with local counsel. 

3 . About one-half hour is 
sufficient time for pretrial in the 
normal case . Also, the 
assistance of deputies from the 
Clerk's staff is crucial to the 
case, not only at the hearing 
itself when there should be a 
courtroom clerk for the purpose 
of taking minutes of the hearing, 
but also to maintain a log of 
cases and help to control them. 
The deputy becomes familiar 
with the cases handled by the 
magistrate and can deal with 
them very effectively. 



ADMINISTRATIVE OFFICE 
PRESENTS REPORT ON 
1977 FE DERAL COU RT 

ACTIVITY 

The Director of the Adminis­
trative Office of United States 
Courts, William E. Foley, 
presented a brief summary of 
the activities of the courts of 
appeals and district courts for 
the calendar year 1977 to the 
Spring meeting of the Judicial 
Conference . 

Here are pertinent excerpts 
from his report . 

U.S. Courts of Appeals 

During the twelve month 
period ending December 31, 
1977, the pending caseload in 
the U.S. Courts of Appeals rose 
5.1% compared to a year earlier 
despite a substantial 7 .4% rise 
in cases closed . Although newly 
docketed cases increased by 
only 61, or 0 .3% compared to 
the same period a year ago, the 
18,916 filings exceeded the 
18,128 terminations by 788, 
pushing the current pending 
figure for December 31, 1977, 
to 16,276. 

U.S. District Courts 

Civil filings in the U.S. District 
Courts rose to 135,628 during 
the twelve month period ending 
December 31, 1977, or 5 .3% 
above the number filed during 
the comparable period last year. 
Terminations increased 7 .4% 
over the previous year but fell 
short of filings by 14,180 cases. 
This resulted in a record high 
civil pending caseload of 
163,798 on December 31, 
1977, 9.5% higher than a year 
earlier. 

The 5 .3% rise in civil filing 
during the twelve month period 
ending December 31 , 1977, 
was due in large part to a 52.2% 
increase in real property action. 
This rise was a result of land 
condemnation cases which rose 
163.9% from 2,249 to 5,936 
(most of the rise occurred in the 
Southern District of Florida). 

Social Security, other than 
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The Circuit Executives held their annual meeting this month in Washington . Pictured 
above in the Administrative Office Conference Room are (seated, l to R) Charles E. 
Nelson (CA-DC). R . Hanson lawton (CA- 8). FJC Director A . leo levin, and Collins T. 
Fitzpatrick (CA-7). Standing are (l toR) James A . Higgins (CA-6) ,William B. luck (CA-
9). Robert D . lipscher (CA-2). Samuel W . Phillips (CA -4). RobertJ . Pellicoro , Chief. A .O . 
Clerks Division. Thomas H. Reese (CA-5 ). William A . Doyle (CA-3) Robert H . Hartzell. 
Chief. A.O . Administrative Services Division. and Paul R . Tuell, Chief, A . 0 . Procurement 
and Property Management Branch . (Not pictured : Emory G. Hatcher (CA-1 0) who 
attended the meeting but was not present when the photograph was taken .) 

"Black Lung" , showed a 
substantial increase of 33 .1 %, 
while " Black Lung " filings 
declined 66.2% from 4,171 in 
1976 to 1.411 cases this year. 
Prisoner petitions were also up 
as 9 .8% more cases were filed 
than in the previous year. This 
included a 24.8% increase in 
motions to vacate sentence and 
a 22.8% rise in prisoner civil 
rights . 

There were several other 
major categories which showed 
increases in filing activity during 
the twelve month period . The 
most significant of these was a 
14.2% increase in tax suits and 
a 13.6% increase in protected 
property rights litigation which 
includes copyright, patent and 
trademark cases . Persona I 
Injury cases were up by nearly 
4% and civil rights litigation 
increased a modest 3 .2%. 

Other than "Black Lung" the 
only major litigation classifica­
tion to exhibit a substantial 
decrease in filings during the 
twelve month period was I.C.C., 
most of which involve freight 
damage. These cases fell from 
3,316 to 2,656-a drop of nearly 
20%. 

Criminal Cases 

During the twelve month 
period ending December 31 , 
1977, criminal case filings in 

the district courts dropped to 
38,397 or 8.4% below the 
number filed during the 
comparable period last year. 
Case terminations also 
decreased , by 7 .6% , but 
exceeded filings by 2,371 cases. 
This resulted in a December31, 
1977, pending figure of 16,9f 
cases, 12% below the pendi1 
caseload of December 31, 197b. 

The overall change in criminal 
filings was a result of decreases 
in nearly every major offense 
classification. Filings for auto 
theft continued to decline as 
nearly 28% fewer cases were 
filed than in the previous year . 
Drug law violations also 
exhibited a substantial decrease 
this year as 24.5% fewer cases 
were filed. Overall robbery 
filings dropped by 13% as bank 
robbery fell by more than 200 
cases compared to last year. 

The decreases in case filings 
by major offense categories 
over - shadowed the few 
increases which did occur. 
However, there were a few 
offenses which showed 
substantial increases during 
this twelve month period . 

Forgery and counterfeitina 
prosecutions rose from 3,641 
3,938-an increase of me. 
than 8%. Weapons and firearms 
filings rose by nearly 300 or 
10.5% above the number from 



last year. Fraud also showed 
increased filings this year by 
nearly 6%. 

Bankruptcy Cases 

Juring the twelve month 
period ending December 31 , 
1977, 208.433 bankruptcy 
cases were filed, a decline of 
8 .1% compared to the same 
period a year ago. Terminations 
also dropped, 7%, but exceeded 
filings by 17,587 cases. This 
resulted in a pending caseload 
of 245,557 cases on December 
3 1, 1977, 6 .7% lower than the 
263,144 cases recorded on 
December 31 , 1976. 

Petit Juror Utilization 

The number of petit jurors 
available to serve on jury trials 
decreased 1.5% from 587,778 
in 1976 to 578,802 in 1977. 
There was a corresponding 
decrease of 2.2% in the number 
of jury trial days with 29,337 in 
1977 compared to 29,991 in the 
previous year . While the 

rcentage of jurors selected or 
rving remained virtually 

unchanged at 60.5%, the 
percentage of jurors not 
selected, serving or challenged 
increased to 24.2% compared to 
23.7% in the previous year. The 
Juror Usage Index exhibited a 
slight increase from 19.60 in 
1976 to 19.74 in 1977. 

Grand Juror Utilization 

In 1977 there was a slight 
increase in the number of grand 
jury sessions and the number of 
grand jurors attending sessions. 
The number of grand juries in 
existence, however, decreased 
from 650 in 1976 to 630 in 
1977. On the average, 19.8 
jurors attended each grand jury 
session which lasted an average 
of 5.29 hours. 

Federal Probation System 

The Federal Probation System 
Jerienced increases in both 

, rsons received for supervi­
sion and persons removed from 
supervision during the year 
ending December31 , 1977. The 
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46,990 persons received was 
nearly 8% above the number 
recorded in the previous year 
while the 46,164 persons 
removed was higher by nearly 
3%. This combination resulted 
in a supervision caseload of 
65,105 persons on December 
31 , 1977, 1.3% above the 
number recorded one year 
earlier. 

U.S. Magistrates 

Total matters handled by U.S. 
magistrates nearly reached the 
300,000 mark during the year 
ending December 31, 1977, as 
activity increased by 15% over 
the previous year. This increase 
was due primarily to the 35.8% 
rise in additional civil duties and 
the 25 .9% increase in additional 
criminal duties. 

Trial jurisdiction cases also 
showed a substantial rise as 
nearly 12% more defendants 
were disposed of than in the 
previous year. The overall 
increase in matters handled by 
magistrates and especially the 
increase in additional duties 
reflects the growing trend in 
using magistrates to assist 
district judges in the disposition 
of the backlogged dockets of the 
district courts. 

Federal Public/Community 
Defenders 

Cases opened by Federal 
Public Defenders during the 
twelve months ending Decem­
ber 31, 1977, increased by 6% 
over the number opened last 
year. This was accompanied by 
an 11 .3% increase in the 
number of cases closed and 
resulted in a decrease of 10.6% 
in the pending caseload for 
these offices. 

The Community Defender 
organizations also experienced 
increases in case openings and 
case clos ings of 5.2% and 7 .5%, 
respectively, and a decline of 
9 .7% in their pending caseload . 

TEXAS COURT USING 
MULTIPLE VOIR DIRE 

SAVES $21,140 

The U.S. District Court for the 
Western District of Texas, El 
Paso Division, saved $21,140 
during calendar year 1977 by 
using multiple voir dire, the 
technique of selecting several 
juries simultaneously for use 
during trials scheduled for a 
predetermined period. 

Judge William S. Sessions 
said the statistics concerning 
the use of multiple voir dire 
were kept solely for the purpose 
of establishing whether or not 
the Court was truly saving 
money as well as making the 
best possible utilization of juror 
time in the process. 

He pointed out that Judge 
·John H. Wood, Jr., who is in El 
Paso only one week each 
month, and is assigned 25 
percent of the El Paso civil and 
criminal docket, was able to 
effect a savings of $3,360 for 
1977. 

"If only one out of four active 
District Court judges was 
persuaded to utilize the multiple 
voir dire, the monetary savings 
alone would be impressive," 
Judge Sessions said in a letter 
to Chief Judge Reynaldo G. 
Garza (W.O. Tex.). Judge Garza, 
an advocate of multiple voir dire, 
has discussed the technique at 
FJC Seminars for Newly 
Appointed District Judges. 

"My use of multiple voir dire is 
not premised upon money 
savings alone, but upon what I 
perceive to be the proper orderly 
processing of cases on the 
docket and facilitating the 
maximum use of juror time," 
Judge Sessions continued . 
" Ultimately it allows the court. 
the attorneys and the juror 
to plan their activity for an entire 
month , avoiding the unreason­
able waste oftime and money by 
lawyers and their clients, and, 
best of all , the avoidance of 
the 'trailing ' docket where other 
cases are required to 'wait in the 
wings.'" 



aQQYJfJC 
ca1enaar 
Mar. 28-29 Time Management 

Seminar, Baltimore, MD 
M ar. 30-31 Workshop for 

District Judges [Fifth (W) 
Circuit], Austin, TX 

Apr . 3-5 Management Training 
for Supervisors, Toledo, OH 

A pr. 3-5 Workshop for Docket 
Clerks, Atlanta, GA 

Apr. 7-8 Workshop for District 
Judges (CA- 2), Hartford, CT 

Apr. 10- 11 Workshop for 
Personnel Clerks, Wash :ngton, 
DC 

Apr . 10-12 Management 
Training for Executives, New 
York, NY 

Apr . 10-13 Crisis Intervention 
Seminar for Probation Officers, 
Nashville, TN 

Apr . 11 - 13 Management 
Training for Supervisors, 
Portland, OR 

Apr . 12- 14 Judicial Conference 
Comm i ttee to Consider 
Standards for Admission to 
Practice in the Federal Courts, 
Denver, CO 

Apr . 14 Time Management 
Seminar, Portland, OR 

Apr. 17 - 19 Sem i nar for 
Assistant Federal Defenders, 
New Orleans, LA 

Apr . 17- 19 Advanced Manage­
ment Seminar for Probation 
Clerks, Minneapolis, MN 

Apr . 17- 19 Advanced Seminar 
for Ch ief and Supervisory Pre­
tr i a l Se r vices Off i c e rs , 
Wash ington, DC 
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PE nEL 
RESIGNATION 
William H. Webster, U.S. Ci rcuit 

Judge (CA- 8), Feb. 22 
DEATH 

Willis W . Ritter, U.S. District 
Judge, D. Utah, M arch 4 

NEW FJC PUBLICATIONS 
AVAILABLE: 

Order of Summation in Civil 
Cases. FJC-SP-77 -7 . Leg isla ­
t ive History of Observation 
and Study. FJC-SP-77-8 . 

Apr . 23 - 26 Fifth Circuit 
Conference, New Or lea ns, LA 

Apr . 24 - 26 Seminar for 
Bankruptcy Clerks, Kansas 
City, MO 

Apr . 24-26 M anagement 
Training for Supervisors, 
Houston, TX 

Apr. 25- 27 Seminar for Chief 
Probation Office Clerks , 
Memphis, TN 

Apr . 27 - 29 Seminar for 
Bankruptcy Judges, Kansas 
City, MO 

THE BOARD OF THE 
FEDE RAL JUDICIAL C ENTER 

CHAIRMAN 

The Ch ie f Justice 

of t he United States 

Judge Ruggero J . Aldisert 

United States Court of Appeals 

for the Third Circuit 

J udge John C. Godbold 

United States Court of A ppea ls 

for the Fifth Ci rcu it 

J udge M arvi n E. Frankel 

Uni ted Sta tes Dist rict Court 

Southern District of New York 

Judge Robert H. Schnacke 

Uni ted States Dist rict Court 

Northern Distr ict of Ca lifornia 

Judge Frank J . M cGarr 

Uni ted States District Court 

Northern Dist rict of Ill inois 

W ill iam E. Foley 

Di rector of the Admi nistrative 

Off ice of the United States Courts 

EQUAL J USTICE UNDER LAW 
Apri l Broadcast Dates 

Public Broadcasting Service will re-air the two Equal Justice 
Under Law specials the tw o Sundays prior to Law Day, M ay 1, 1978. 
Check your loca l list ings for time. 

Mr. Chief Justice, Sunday, April 23, 1978 . Dra matization and 
comment on Marbury v. iv1adison, McCulloch v. Maryland, and 
Gibbons v. Ogden. 

The Trial of Aaron Burr, Sunday, April 30, 1978. Defendants ' 
rights and presidential privilege in the context of the Aaron Burr 
treason trial. 
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ADVOCACY STUDY RELEASED 
A major federal study just released reveals that 40 percent of 

federal trial j udges believe that the quality of advocacy in their courts 
is a serious problem. In the view of federal judges presiding at trials, 
inadequacy was found in at least one of the lawyers out of every six 
trials rated by the judges. 

The study, The Quality of Advocacy in Federal Courts, was 
designed and conducted by the Federal Judicial Center and included 
·-,'dges ' evaluation of 2800 courtroom performances of lawyers in 

Jeral trial and appellate courts. Responses were obtained from 80 
percent of all federal district and circuit judges, as well as a national 
sample of lawyers practicing in federal courts. Nearly 500 judges 
responded to the Center's questionnaires. 

As a result of t he study, a 
committee of the Judic ial 
Conference of the United States 
is developing proposed 
standards for admission to 
practice in federal trial courts. 

The committee chairman, 
Chief Judge Edw. Devitt of the 
Minnesota federal district court, 
presented a progress report on 
the results of the study to the 
Judicial Conference at its spring 
meeting on March 9th . 

Judge Devitt said that in 
addition to the federal judges 
who were surveyed, over 1 ,000 
lawyers also responded to 
questionnaires and that they 
~tosely agreed with the judges. 

th lawyers and judges agreed 
.1at the major effect of 

inadequate representation at 
trial is the failure to protect 
client interests. At the appellate 
level, the major effect of 
inadequate performance was 

reported to be unnecessary 
burdens on judges and staff . 

The study revealed that 8.6 
percent of the trial lawyers 
performances were rated 
inadequate by the judges, 16.7 
percent were rated as 
"adequate but no better " while 
about 21 percent were regarded 
as " first rate" and about 47 
percent as "first rate" or "very 
good." 

In the district courts, the study 
showed that the percentage of 
performances rated as 
inadequate is higher among 
young lawyers than among 
older, higher among those who 
have not had previous federal 
trial experience than among 
those who have, and higher 
among those who practice alone 
than among those in group 
practice. 

(See STUDY. page 2) 

Sir Garfield Barwick 

Sir Garfield Barwick. The Chief Justice of 
Australia. makes a point while meeting 
with FJC Director A . Leo Levin during his 
second visit to the Center on March 29. 

JUDGESHIP BILL 
CONFERENCE COMMITTEE 

APPOINTED 

The Senate and House of 
Representatives have appointed 
conferees to work out the 
differences in the two omnibus 
judgeship bills passed by both 
Houses. 

However, there has not been 
any meeting scheduled yet and 
it is questionable if there will be 
any final action on the bills until 
after the Senate debate on the 
Panama Canal treaties is 
concluded. 

(See JUDGESHIP, page 2) 



(STUDY, from page 1) 

In the courts of appeals, the 
study did not reveal convincing 
evidence of similar relation­
ships. Moreover, in the district 
courts, the study did not find 
that inadequate performances 
were heavily concentrated in 
any identifiable groups of 
lawyers, hence there is no 
suggestion that the problem of 
inadequacy can be attacked by 
focusing on one age group or 
one form of law practice. 

The skills in which trial judges 
believe there is the greatest 
need for improvement are 
proficiency in the planning and 
management of litigation and 
technique in examining 
witnesses. 

The skills in which appellate 
judges believe there is the 
greatest need for improvement 
are ability to set forth the 
important facts and issues in 
briefs in a comprehensible 
manner, judgment in identifying 
points on which to focus in 
briefing, skill in making 
distinctive use of oral argument, 
mastery of the law important to 
the particular case, and mastery 
of the record from the lower 
court. 

Among the remedies that are 
being considered are a federal 
court bar examination, 
improved and expanded training 
in law schools, requirements for 
a minimum amount of trial 
experience before full 
admission to the federal district 
court, continuing legal 
education, recertification of 
both knowledge and experience 
requirements, and peer review. 

Judge Devitt said the 
committee expects to present its 
tentative recommendations to 
the Judicial Conference within 
the next year and following that, 
the committee will hold regional 
public hearings to afford 
interested parties an opportun­
ity to express their views on the 
proposed recommendations. 

The committee consists· of 
twenty-four members and three 
law student advisers. Members 

2 

include legal educators, 
pract1cmg lawyers and federal 
judges from the trial and 
appellate courts . 

(JUDGESHIP, from page 1) 

The two bills differ primarily in 
side issues rather than the total 
number of judgeships which 
they would create . The Senate 
bill, S. 11, would create a new 
Circuit Court in the South by 
splitting the existing Fifth 
Circuit while the House bill, H.R. 
7843, calls for the President to 
promulgate merit selection 
standards prior to appointing 
any new district judges. 

CCPA SCHEDULES 
JUDICIAL CONFERENCE 

Chief Judge Howard T. 
Markey of the United States 
Court of Customs and Patent 
Appeals announced that the 
Court will hold its fifth Judicial 
Conference in Washington on 
May 18. 

In addition to members of the 
Court, members of the Patent 
and Trademark Boards of 
Appeal and the International 
Trade Commission, officials of 
the Treasury, Justice and 
Commerce Departments, 
United States Customs Service 
and members of the Bar have 
been invited to attend. 

Among the topics which will 
be discussed are patent and 
trademark litigation from the 
viewpoint of the judges of the 
Court, the year in review: CCPA 
patent and trademark current 
developments, and the question 
whether the antidumping act is 
a fair approach to unfair trade or 
an unfair approach to fair trade . 

FBI Director William H. 
Webster will address the Con­
ference. 

For information regarding 
registration , contact George E. 
Hutchinson, Clerk, U.S. Court of 
Customs and Patent Appeals, 
717 Madison Place, N.W., 
Washington, D.C. 20439. 

NEW YORK COURT 
LAUNCHES ADVOCACY 
TRAINING PROGRAM 
FOR LAW STUDENTS 

Chief Judge David N. 
Edelstein (S .b . N.Y.) announced 
that his Court has begun a 
Special Training Program for 
senior law students attending 
law schools in his District. 

Participating law firms will 
agree to hire at least one 
student who is in his or her 
senior year in law school or to 
hire students on a ratio of one 
student for each twenty 
litigators working in the firm. 
The students will be selected on 
the basis of recommendations 
of the dean of the particular law 
school or someone designated 
to act in the dean's behalf. 

A committee of judges and 
lawyers will review recommen­
dations of the participating law 
schools and give special 
attention to the law student's 
interest and aptitude for 
litigation in selecting a 
assigning the student to 
participating law firm. 

Each law firm will agree that 
the law students selected to 
participate in this program will 
be given the opportunity to work 
with and under the direction of 
an experienced litigator in the 
preparation and trial of cases, 
ensuring that where possible 
the student be allowed actual 
time in court. 

The special training program 
will be distinct from the law 
firms ' current utilization of law 
students as summer associates 
and winter law clerks. The 
participating firms will commit 
themselves to the express 
mandate of this program-the 
training of future litigators. 

Therefore, the participating 
law students should be given 
assignments designed to 
maximize the litigation traini 
envisioned by the spec 
training program. The participat­
ing law firm will make no 
advance commitment to hire the 
student upon graduation. 

(See ADVOCACY, page 3) 



(ADVOCACY, from page 2) 

Chief Judge Edelstein said 
t each district judge in his 
trict has been encouraged to 

n1re one law student who is 
finishing his senior year in law 
school as a law clerk on a part­
time basis and the Court is 
considering a local rule which 
would allow law students to 
appear in Court. The rule will be 
broad enough to include 
students who participate in 
other clinical programs such as 
those of the Legal Aid Society 
and the Office of the United 
States Attorney General for the 
Southern District of New York. 

Chief Judge Edward J . Devitt, 
who is chairman of the Judicial 
Conference's Committee to 
consider standards for 
admission to practice in the 
federal courts, upon learning of 
the program, wrote Chief Judge 
Edelstein of his approval and 
commented, "I like all aspects of 
your plan but particularly the 
- .,e getting the principal 

Jation firms to hire third- year 
• N students to work under 
experienced courtroom liti­
gators. I agree with you that 
experience is the key to making 
a good courtroom advocate. You 
deserve credit for instituting this 
wise move. 

In 1968, the future Chief 
Justice of the United States, 
Warren E. Burger, in his 
continuing efforts to improve 
the advocacy bar, observed : 
" ... the best, if not the only, way 
to learn to try a law suit is to 
watch a skilled professional do it 
and to work with and under this 
direction in the process , 
preparation , and trial of cases in 
the courtroom. " 

Published monthly by the Admmostrauve 
Offoce of the U S. Courts and the Federal 
Judocoal Center . lnquories or changes of 

ddress should be dorected to: 1 520 H 
treet, N W ., Washongton, D.C. 20005. 

Co-edotors: 

Aloce L O'Donnell , Dorector, Dovisoon of 
lnter-Judocial Affaors and lnformatoon 
Servoces. Federal Judicial Center 

Joseph R Spanool , Jr .. Deputy Dorector. 
Admonostratove Offoce. U.S. Courts 
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Blueprint for the Future 

WILLIAMSBURG CONFERENCE ON THE JUDICIARY 

After almost two years of 
planning, the National Center 
for State Courts last month held 
its Conference on the Judiciary, 
referred to as "Williamsburg II" 
because it was considered a 
follow-up of the first 
Williamsburg Conference on 
the Judiciary held in 1971 . 

In addition to members of the 
judiciary, other disciplines were 
represented, including busi­
nessmen, court administrators, 
representatives of the press and 
law professors. An international 
flavor was brought to the 
conference through the 
participation of the Right 
Honorable Lord Diplock, Lord 
Chief Justice Widgery and 
Master I. H. Jacobs-all from 
England . Australia was 
represented by Sir Garfield 
Barwick, their Chief Justice, and 
Mr. Justice Dennis Mahoney of 
the Supreme Court of New 
South Wales; Canada through 
attendance by their Chief 
Justice, the Right Honorable 
Bora Laskin; and from Scotland 
Lord Emslie . 

Ten workshops individually 
took up discussions on papers 
prepared by six task forces: 
Public Image of the Courts, 
Courts and the Community, 
Courts and the American 
System of Government, Internal 
Organization and Procedures of 

the Courts ; International 
Models for Court Improvement 
and Implementation of Court 
Improvements. 

The discussions brought forth 
a variety of concerns among the 
state judges for the operation of 
their courts and the delivery of 
justice to their citizens. 

Of particular interest was the 
publication of the survey on the 
courts, and the results of what 
the public thinks about their 
operation as well as the judges 
and the lawyers who are 
professionally engaged in the 
work of the courts. The survey 
was done by the Yankelovich, 
Skelly and White firm . Alfred 
Friendly , the task force 
chairman for this subject, 
addressed the plenary session 
and introduced Daniel 
Yankelovich who, together with 
Arthur H. White of that firm, 
explained how the survey was 
conducted. 

The highlight of the meeting 
was the dedication of the new 
headquarters building for the 
National Center for State 
Courts, preceded by an address 
by Chief Justice Burger, who 
commended the work of the 
State Center and the state 
judges who since 1971 have 
dedicated their efforts to 
bringing this organization into 
being . 

SENATOR EASTLAND RETIRING 
SENATOR KENNEDY TO HEAD JUDICIARY COMMITTEE 

Mississippi Senator 
James 0 . Eastland 
announced that he will 
retire effective January 3, 
1979, thus allowing Mass­
achusetts Senator Edward 
M. Kennedy to assume the 
Chairmanship of the 

Senate Judiciary Commit­
tee . 

Senator Eastland was 
elected to the Senate in 
1943 and has served as 
Chairman of the Commit­
tee since March 2, 1956. 



James A. McCafferty 

McCAFFERTY APPOINTED 
CHIEF, A.O. STATISTICAL 
ANALYSIS AND REPORTS 

DIVISION 

Director William E. Foley of 
the Administrative Office of 
United States Courts has 
appointed James A. McCafferty 
as Chief of the Statistical 
Analysis and Reports Division. 

The Division provides the 
status of the dockets of each 
court; prepares, each quarter, 
statistical data and analyses of 
the judicial business of the 
courts; prepares supporting 
statistics and forecasts for other 
Divisions of the Administrative 
Office . The Division also 
provides the statistical and 
analytical expertise required for 
handling legislative impact 
statements, workload state­
ments and for general statistical 
inquiries by persons seeking 
judicial statistical information. 

This Division is divided into 
two branches. The Statistical 
Branch enters statistical 
information furnished by the 
courts into m1n1-computer 
terminals while the Analysis 
and Reports Branch handles the 
manual reports submitted by the 
courts which are analyzed and 
eventually become part of the 
reports prepared by the Branch. 

Currently, the Division 
processes over a million and a 
half separate statistical docu­
ments yearly including wiretap 
reports, magi strate reports, 
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SENTENCING PROVISIONS 
OF PROPOSED 

NEW CRIMINAL CODE 
ANALYZED 

The Probat ion Di vision of the 
Administrative Office of United 
States Courts has prepared a 
detailed analysis of the 
sentencing prov1s1ons of the 
proposed new federal criminal 
code, S. 1437, which was 
passed by the Senate January 
30. 

The bill has been referred to 
the House Judiciary Subcom­
mittee on Criminal Justice 
which is holding hearings on the 
measure. 

Here is the analysis prepared 
by the Probation Division. 

The bill requires the probation officer to 
make a presentence investigation and file a 
report with the court under the provisions of 
Rule 32(c) of the Federal Rules of Criminal 
Procedure . Rule 32(c) has been amended to 
require that the report contain, in addition to 
the information presently required , 
information about the category of offense 
and the category of defendant under 
guidelines and policy statements 
established by a sentencing commission . 
Further, the report must contain the 
probation officer's estimate of the range of 
the sentence established by the sentencing 
commission for such an offense committed 
by such a defendant. Finally, the report must 
contain the probation officer's opinion 
regarding any aggravating or mitigating 
circumstances which indicate a sentence 
above or below guidelines established by a 
sentencing commission. The disclosure 
provisions of Rule 32(c) have been 
broadened to require that the report , 

juror utilization forms, matters 
and cases under advisement 
and cases under submission, 
visiting judge reports, reports 
regarding three- judge courts, 
passports and public defender 
reports. 

Mr. McCafferty is a career 
employee of the Administrative 
Office. Prior to his appointment, 
he was Chief of the Operations 
Branch of the Administrative 
Office, Division of Information 
Systems. 

Before he joined the Adminis­
trative Office, he was a 
criminologist in the Bureau of 
Prisons Research Division from 
1951 to 1963. 

including the probation officer's 
recommendation as to sentence, be 
disclosed to the defendant or his counsel ;< 

represented. 
The section establishing discretion, 

conditions of probation has been amende~,. 
to enable the court to order a term of 
incarceration of 1 year or the maximum term 
provided by law for the offense, whichever is 
less, to be served as a condition of probation . 
The bill originally provided for a term of 
incarceration of not more than 6 months as a 
condition of probation . The amendment to 
extend the term to 1 year was accompanied 
by the requirement that this incarceration 
must be served during the first year of the 
term of probation . " Statutory good time" is 
not earned on a period of incarceration 
served as a condition of probation . 

The maximum terms of imprisonment are 
established at section 2301. An amendment 
was adopted which reduced the maximum 
term for all Class B, C, D, and E felonies. The 
Class B felony was reduced from 25 years to 
20 years, the Class C felony was reduced 
from 12 years to 10 years, the Class D felony 
was reduced from 6 years to 5 years, and the 
Class E felony was reduced from 3 years to 2 
years. 

In what appears to be a statement of 
philosophic intent, the Senate adopted a 
series of amendments further restricting the 
Parole Commission's discretion to release a 
committed offender . 

The first of these amendments eliminated 
the terms "pa role ineligibility" as contained 
in the initial version of the bill and 
substituted a term of imprisonment in which 
the offender would be "e ligible for ea ' 
release ." The difference between \ 
original version and the amended version, 
essentially that in the former the Parole 
Commission could release any inmate after 
a period of 6 months unless the court 
established a specific period of parole 
ineligibility. In the amended version the 
Parole Commission cannot release an 
inmate unless the court has specifica lly 
established a period during which the 
inmate would be eligible for early release. 

In the majority of cases the court will, at 
the time sentence is imposed, structure the 
sentence to include a release date . This 
co ngressiona l intent seems to be further 
clarified by an amendment to section 994 of 
Title 28 which establishes duties of the U. S. 
Sentencing Commission . At subsection (b) 
the bill provides that if a sentence specified 
by the guidelines includes a term of 
imprisonment the guidelines shall specify 
that the term of imprisonment is not to be 
subject to the defendant's early release, 
other than in an exceptional situation in 
which a term subject to a defendant's early 
release is necessary to sat isfy the purposes 
to be served by the sentence and is 
consistent with the court's specific findings 
made pursuant to subsection (j). 

Subsection (j) requires that the 
Commission shall insure that the guidelines 
reflect the inappropriateness of imposing a 
sentence to a term of imprisonment f 
purposes of providing a defendant . w 
needed educational or vocational trainir •• 
medical care, or other co rr ectional 
treatment other than in an exceptional case 
in which imprisonment appears to be the 
sole means of achieving these purposes If 
the court orders a commitment to 
imprisonment for purposes of treatment , 
reasons for such commitment must be 



stated on the record at the time of 
sentencing. 

'n the bill as introduced on M ay 2, 1977, 
tutory good time" was deleted. A type of 
utory good time has been included in the 

..,,, 1 as passed by the Senate. Section 3824 of 
the bill provides for the defendant to earn 
" credit for service of sentence for 
satisfactory behavior. " There are significant 
differences in the provision and the statutory 
good time provision presently found in Title 
18. No credit for service of the sentence is 
earned during the first year of the sentence . 
If the court has established a portion of the 
term during which the inmate will be eligible 
for early release , no credit for satisfactory 
beahvior is earned at any time during the 
term of incarceration. Further, if an inmate is 
committed to a life term, no credit toward 
service of the sentence is earned for 
satisfactory behavior . 

The maximum credit for service of the 
sentence allowed is 3 days per month 
beginning after the first year of 
incarceration. The Bureau of Prisons must 
determine within 2 days after the end of 
each month of incarceration if the inmate is 
to be granted the 3 days credit or any portion 
thereof for satisfactory behavior. Credit that 
has been granted to the inmate cannot be 
later withdrawn nor can credit which has 
been withheld be granted at a later date . 

There are two means by which an inmate 
will be released to parole supervision . If the 
sentence has been imposed by the court to 
include a period during which the inmate 
will be eligible for early release , the U. S. 
Pa.role Commission may release the inmate 

ny time during the period of eligibility. If 
.eriod of early release eligibility has been 

,,ablished the inmate will be released to 
parole supervision at the expiration of his 
sentence, less any credit for satisfactory 
behavior. 

The Parole Commission is authorized to 
establish, within guidelines promulgated by 
the U. S. Sentencing Commission , the 
conditions and the term of parole 
supervision . The term of parole supervision 
is statutorily limited to not more than 5 years 
for a Class A or B felony, not more than 3 
years for a Class C felony, not more than 2 
years for a Class D felony, and not more than 
1 year for a Class E felony. If an inmate is 
sentenced to serve consecutive terms for 
two or more misdemeanors and the 
aggregate term exceeds 1 year, that inmate 
may be placed on parole for a term not to 
exceed 6 months. 

The Parole Commission's authority to 
issue warrants and revoke parole is 
continued essentially as it is in the present 
law. The term parole supervision is no longer 
directly related to the length of the sentence 
originally imposed. If a parolee has served 
his sentence in full he may be required to 
serve a "contingent term of imprisonment" 
of 90 days upon revocation of parole. In the 
case of an inmate released early by the 
Parole Commission the Commission may 
require service of the unserved portion of the 

· •inal term or the contingent term of 
risonment, whichever is greater. A 

1tingent term of 30 days has been 
established for parolees committed for a 
period exceeding 1 year for two or more 
misdemeanors . 

S.1437 as introduced on May 2, 1977, 
provided for aU. S. Sentencing Commission 
consisting of nine members to be designated 
by the Judicial Conference of the United 
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SENATE SELECT 
COMMITTEE ON 

INTELLIGENCE ACTS ON 
SURVEILLANCE BILL 

The Select Committee on 
Inte lligence by a vote of 9- 0 has 
approved t he Foreign Intelli­
gence Surveillance Act, as 
amended, which requires a 
court order for all national 
security electronic surveillance 
in the United States. 

As amended, S. 1566 allows 
surveillance of a c1t1zen or 
resident alien where a court 
finds probable cause that the 
person "knowingly" engages in 
spying activities that "may 
involve a violation of the 
criminal statutes of the United 
States." 

The "may involve" provision 
is understood to allow sufficient 
leeway to detect foreign spy 
operations in this country. 

The criminal standard applies 
to Americans who "knowingly" 
engage in covert action 
pursuant to the direction of a 
foreign intelligence service. 
Such activities must involve or 
be "about to involve" a federal 
crime. 

The criminal standard also 
permits surveillance of 
Americans who "knowingly" 
engage in activities which "may 
be in preparation" for sabotage 
or terrorism for or on behalf of a 
foreign power. 

States . The bill as reported out of the Senate 
Judiciary Committee on November 15, 
1977, was amended to provide for a U. S. 
Sentencing Commission consisting of seven 
members, four of whom would be appointed 
by the President with the advice and consent 
of the Senate and the remaining three to be 
designated by the Judicial Conference . 

S.1437 as passed by the Senate on 
January 30, 1978, provides for a U. S. 
Sentencing Commission consisting of seven 
members, four of whom will be appointed by 
the President after consultation with the 
Judicial Conference of the United States . 
The remaining three will be designated by 
the President from a list of at least seven 
judges submitted to the President by the 
Judicial Conference. 

The bill states " that no United 
States person may be 
considered an agent of a foreign 
power solely upon the basis of 
act ivities protected by the First 
A mendment of the Constitution 
of the Un i ted S t a t e s." 
Therefore, " prepa ration " for 
terrorism may not incl ude 
merely the exerc ise of f ree 
speech. 

With respect to foreign 
visitors to the United States, the 
Intelligence Committee 
amended the bill to insure that 
such foreign citizens will be 
treated the same as American 
c1t1zens, unless they act on 
behalf of a foreign power which 
conducts clandestine intelli­
gence activities contrary to the 
interests of the United States. In 
such a case, the visitor may be 
wiretapped if the circumstances 
indicate to a judge that he may 
engage in secret intelligence 
activities. 

The bill establishes a special 
court composed of seven federal 
judges to issue orders approving 
each surveillance under the bill . 
A three judge appellate panel 
also is established . The 
Intelligence Committee's 
amendments provided that 
these judges shall serve for 
seven-year terms. 

Intelligence Committee 
amendments strengthen the 
judges' authority to review 
Executive certifications that 
surveillance of Americans is 
necessary and to review how 
information about Americans is 
used. They also tighten the 
restrictions on use and dissemi­
nation of information about 
Americans, including informa­
tion that is acquired "uninten­
tionally." 

Under the bill as amended, 
the Attorney General must fully 
inform the Intelligence 
Committees of the House and 
Senate concerning all electronic 
surveillance at least semi­
annually . The Intelligence 
Committees also retain the 

(See SURVEILLANCE. page 6) 
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Participants in the Federal Defender Seminar 

The Federal Judicial Center held a seminar for Federal Public and 
Community Defenders in San Francisco several weeks ago and 
William E. Foley, Director of the Administrative Office, chaired the 
meet ing. Speakers included federal judges, defenders and 
prosecutors as well as private practitioners. The topics covered 
during the meeting ranged from jury selection and appellate 
pract ice to the proposed rev isions of the federal criminal code (S . 
1437). The sem inar also included workshops on the ooeration of the 
defender system and reports from t he various defenders. 

PRISONER EXCHANGE PROGRAMS PLANNED 

FOR CANADA AND BOLIVIA 

While the prisoner exchange 
program with Mexico is still 
underway the Department of 
J ustice and the Administrative 
Office are laying the necessary 
groundwork for future prisoner 
exchanges with Canada and 
Bolivia. 

In addition, West Germany is 
presently drafting legislation to 
allow prisoner exchanges w ith 
the U . S . and the State 
Department has been given the 
authority to begin discussions 
with Peru on the subject . 

Last month , the second phase 
of the prisoner exchange 
program with Mexico was 
completed with forty -e ight 
Americans return ing to this 
country and thirty-six Mexicans 
;eturning to Mexico. Four U.S. 
Mag istrates went to Mexico to 
hold verification hearings prior 
to the second exchange . 

In the initial exchange last 
December, seven U.S. Magis­
trates held hearings in Mexico 
and 232 Americans returned to 

this country while thirty-nine 
Mexicans returned to Mexico. 

Benjamin R. Civiletti , then 
Assistant Attorney General of 
the Department of Justice 
Criminal Division, commended 
the Administrative Office last 
month for their work in the 
Mexican prisoner exchange 
program. 

In a letter to Director William 
E. Foley, he wrote, "I wish to 
express the special thanks of the 
Attorney General for the superb 
cooperation and efforts of your 
Criminal Justice Act Division, 
Magistrates Division and your 
Probation Office in connection 
with the initial transfer of 
prisoners under the Treaty with 
Mexico on the execution of 
penal sentences." 

A spokesman for the Embassy 
of Canada said that legislation 
has been introduced in the 
Canadian Parliament to 
implement the treaty with the 
U.S. on prisoner exchanges. 

WRIGHT SUCCEEDS 
BAZELON AS CHIEF JUDGE 

Chief Judge David L. Bazelo 
of the Un ited States Court of 
Appeals for the Distr ict of 
Columbia Circuit announced 
March 28 that he was stepping 
down as Chief Judge. The new 
Chief Judge is J. Skelly Wright . 

In a statement issued on the 
occasion, The Ch ief Justice 
said, " Chief Judge Bazelon has 
presided over one of the most 
important of the country's 
courts for many years, and it 
was my priviledge to share 
thirteen years of association 
with him. His successor, Judge 
J . Skelly Wright, was also a 
valued colleague for many 
years, and I look forward to 
working with him in my capacity 
as Circuit Justice for this Circuit. 
I am glad Judge Bazelon will 
continue regular judicial 
duties." 

Judge Bazelon has been Chief 
Judge of t he Circuit sine 
October 9, 1962 and a judge L 

the Court of Appeals since 
November 1, 1949. Judge 
Wright was appointed to t he 
Circuit Court on April 16, 1962. 
Prior to his appointment to the 
Circuit Court, he served as a 
United States District Judge for 
the Eastern District of Louisiana 
from 1949 to 1962. 

(SURVEILLANCE. from page 5) 

authority to obtain additional 
information . The Senate 
Intelligence Committee is 
required to report annually to 
the Senate concerning 
implementation of the bill. 

The proposed Foreign 
Intelligence Surveillance Act 
was previously approved by the 
Senate Judiciary CommiW 
and now will be reported to H. 
Senate floor for action. 



• The Conflict between 
Self-interest and Justice; a Bold 
Critique of the Adversary 
System. Marvin E. Frankel. 16 
Judges' J . 8-11 + (Summer 
1977). 

• Disposal of Old Records: a 
Weighty Problem for Courts. 6 
#2 Benchmarks (Bulletin of the 
Indiana Judicial Center) 4-5+ 
(August 1977). 
• House Panel to Study 
Whether Courts are Best Place 
to Settle many Disputes. XXXV 
(Cong. 0. 1229-34 (June 
1977). 
• Hyperlexis, Our National 
Disease. Bayless Manning. 71 
Nw. L. Rev. 767 (1977). 
• Internal Operating Pro­
cedures for the U.S. Court of 
Appeals for the Ninth Circuit. 
June 1, 1977. 
• Manual for Complex Litiga­
' -..n, with Amendments to June 

1977. Pub. by Clark 
... oardman, Commerce Clearing 
House, Matthew Bender and 
West. 
• Manual on Appellate 
Opinions. B.E. Witkin . West, 
1977. 
• Reform of Court Rulemaking 
Procedures. Jack B. Weinstein. 
Ohio State Univ. Press, 1977. 
• The Role of the Courts in 
Contemporary Society. Ruggero 
J . Aldisert. 38 U. Pitt. L. Rev. 
437-76 (Spring 1977). 
• Some Reminders to Myself in 
Approaching the Big Case. Sam 
C. Pointer, Jr. 3 Litigation 5-6+ 
(Spring 1977). 
• Ten Commandments for the 
New Judge. Edward J . Devitt. 16 
#2 Ct. Rev. 14-18 (Oct. 1977) 
• Views from the Lower Court. 
Alvin B. Rubin . 23 UCLA L. Rev. 

~~4et;l-64 (1976). 
- Who Should Conduct Voir 

re? The Judge, by Arthur J. 
...,canley, Jr; The Attorneys, by 
Robert G. Begam. 61 Judicature 
70-5 (Aug. 1977). 
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FJC CONTINUING 
EDUCATION AND TRAINING 
DIVISION FILMS AVAILABLE 

[The following films are 
available to members of the 
federal court system on a one­
week loan basis. Contact 
Elizabeth Brennan, Educational 
Assistant, at 8-633-6024.] 

Title : "The Scar Beneath" 
Time: 30 minutes-16 mm . 

Plot: This film depicts some of 
the behavioral changes brought 
about in a parolee after he has 
gone through a period of 
incarceration and has had facial 
surgery. Various roles of the 
probation officer, the Bureau of 
Prisons, the Board of Parole and 
the Vocational Rehabilitation 
Agency are depicted. The team 
approach to working with 
offenders is stressed. 

Title: "Parole Granted" 

Time: 50 minutes-16 mm. 

Plot: This film was presented by 
the Armstrong Circle Theater 
with Douglas Edwards as the 
narrator, who is devoted 
primarily to explaining and 
illustrating the duties of the 
United States Probation and 
Parole Office. It shows the 
probation officer working with 
an offender's family, engaging 
in parole superv1s1on, and 
advising the court through the 
medium of the presentence 
investigation. 

Title: "Apples Don't Fall Far 
From The Tree" 
Time: 55 minutes-16 mm . 
Plot: This film was produced by 
the Four Star Theater and stars 
David Wayne as a prisoner in a 
state institution in California. 
This film shows a parole officer 
attempting to locate the father of 
a young boy. Also shown are 
some of the activities of the 
California Adult Authority 
working in placing a parolee 
who is physically handicapped 
in meaningful employment. 

Title : "The Eye Of The Beholder" 
Time: 27 minutes-16 mm 
Plot: This film is concerned with 
portraying the life in a day of 
Michael Gerrard, an artist, as 
seen through the eyes of five 
persons. The film has two parts 
and in the second part, the film 
illustrates how Michael Gerrard 
sees himself. This film is 
particualrly helpful in working 
with small discussion groups, 
students, and individuals 
interested in attitude formation . 

Title: "The Odds Against" 
Time: 32 minutes-16 mm. 
Plot : This is a documentary film 
which portrays the story of a 20 
year old male from arrest to a 
parole hearing. The viewer is 
taken through each of the 
procedures from arrest, 
detention, trial, sentencing, 
imprisonment, and parole. 

Title: "The Price Of A Life" 
Time: 29 minutes-16 mm. 
Plot : Documentary on probation. 
Portrays the presentence 
investigation, sentencing, and 
problems of supervision and 
revocation as revealed in the 
work of a probation officer with a 
young adult offender. 

Title: "The Revolving Door" 
Time: 28 and 1/ 2 minutes-16 
mm. 
Plot: Documentary depicting the 
problems faced by the lower 
courts in dealing with the 5 
million misdemeanants arrested 
each year in the U.S. and the 
limitations in facilities and 
programs in most jails. 

Title : "The Dangerous Years" 
Time: 27 minutes-16 mm. 
Plot: Documentary portraying, 
through actual life situations, 
the current problems of the 
juvenile and youthful offender, 
and the role played by the law 
enforcement officer, judge, 
probation officer, and correc­
tional worker in the apprehen ­
sion, adjudication, and 
rehabilitation processes. The 
film is primarily for lay 
audiences. 

(See FILMS, page 8) 



CO.atJfJC ca1enaar 
Apr. 10- 11 : Workshop for Per­

sonnel Clerks, Washington, 
DC 

Apr . 10-12 : Management 
Training for Executives, New 
York, NY 

Apr . 10- 13: Crisis Intervention 
Seminar for Probation Offi ­
cers, Nashville, TN 

Apr . 11-13 : Management 
Training for Supervisors, 
Portland, OR 

Apr. 12- 14: Judicial Conference 
Committee to Consider 
Standards for Admission to 
Practice in the Federal Courts, 
Denver, CO 

Apr. 1 3- 14: Conference for 
Metropolitan Chief Judges, 
Denver, CO 

Apr . 14: Time Management 
Seminar, Portland, OR 

Apr . 17- 19: Seminar for Assis­
tant Federal Defenders, New 
Orleans, LA 

Apr . 17- 19: Advanced Manage­
ment Seminar for Probation 
Clerks, Minneapolis, MN 

Apr . 17- 19: Advanced Seminar 
for Chief and Supervisory 
Pre- trial Services Officers, 
Washington, DC 

Apr. 23- 26: Fifth Circuit Judi­
cial Conference, New 
Orleans. LA 

Apr . 24- 26 : Seminar for Bank­
ruptcy Clerks, Kansas City, 
MO 
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Apr . 24-26 : Management 
Training for Supervisors , 
Houston, TX 

Apr . 25-27: Seminar for Chief 
Probation Office Clerks, 
Memphis, TN 

Apr . 27 - 29 : Seminar for 
Bankruptcy Judges, Kansas 
City, MO 

May 1- 2: Workshop for Person­
nel Clerks, Atlanta , GA 

May 9-10: Workshop for District 
Judges (CA-7). Delavan. WI 

May 9-1 0 : Workshop for District 
Judges (CA- 6), Nashville, TN 

L 
APPOINTMENT 
A. David Mazzone, U.S. District 

Judge, D.Mass., March 3 . 

ELEVATION 
Aldon J . Anderson , Chief Judge, 

U.S. District Court, D.Utah, 
March 4 . 

James Skelly Wright, Chief 
Judge, CA-DC, March 28. 

NOMINATIONS 
Gustave Diamond, U.S. District 

Judge, W .D.Pa ., March 22 
Daniel M . Friedman, Chief 

Judge, U.S. Court of Claims, 
March 22 

Harold H. Greene, U.S. District 
Judge, Dist . of Col., March 22 

Donald E. Ziegler, U.S. District 
Judge, W .D.Pa., March 22 

DEATH 
Lawrence Gubow. U.S. District 

Judge, E.D. Mich., March 27 

(FILMS. from page 7) 

Title : "The Thin Blue Line" 
Time : 26 minutes-16 mm. 
Plot: Documentary which ta~ 
a look at the law enforcement 
officers who man "the thin 
blue line" between law and 
order and criminal chaos. The 
film is a study of the policemen 
today-his training, his 
objectives · and his working 
conditions. You see the inner 
working of police departments 
across our country, you hear 
actual calls as they come into 
the Communications Center of 
the Chicago Police Department, 
you see the newest training 
methods of our police officers, 
you go on the 8 :00p.m. to 4 :00 
a.m. tour of duty with officer 
Tony Day in Rochester, New 
York, and you gain insight into 
problems facing the police 
today. 
Title : "It Takes A Lot Of Help" 
Time: 27 minutes-16 mm . 
Plot: Documentary on com­
munity drug abuse act: 
narrated by Lorne Greene. 1 
film is one of the first to actually 
document and explore the 
numerous avenues available to 
individuals and communities 
combating local drug abuse. The 
film involves you in an in-depth 
analysis of c1t1zen initiated 
programs in Cedar Rapids, Iowa; 
group therapy sessions in 
Chicago; a dramatic conver­
sation on Boston's narcotics 
"hot line"; an actual drug free 
sensitivity trip in the forests near 
Tucson, and much more. 

FIRST CLASS MAIL 
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RULE-MAKING CRITIQUED AT 
METROPOLITAN CHIEF JUDGES MEETING 
Procedural rule-making at the national and local level is in "very 

deep trouble" and demands serious study to identify the problems 
and to develop solutions. This was the consensus of speakers at a 
session on rule-making held during last month's Denver meeting of 
the Conference of Metropolitan Chief District Judges. 

Among the difficulties besetting the current rule-making 
process, the speakers pointed to recurring Congressional 
:otervention modifying rules submitted by the Supreme Court, a 

rowing body of critical literature, legislative proposals for change 
• • , 4 the process, and widespread dissatisfaction with local rules and 

"standing orders" that appear to threaten a national policy of basic 
procedural uniformity. 

The program was scheduled 
by the Center in response to a 
request by the planning 
committee of the Metropolitan 
Chiefs. It was arranged by Judge 
Charles W . Joiner (E.D. Mich.), 
who presented an overview and 

analysis of the subject with 
recommendations for change. 
Similar presentations were 
made by Raymond C. Caballero, 
Esquire, of El Paso, Texas and 
Professor Arthur R. Miller of 
Harvard. Judge Walter E. 

(See RULES, page 2) 

Vice President Mondale addressing the Fifth Circuit Judicial Conference accompanied by 
Attorney General Griffin B. Bell, left, and Chief Judge John R . Brown, right . 

VICE PRESIDENT, CHIEF 
JUDGE BROWN ADDRESS 

FIFTH CIRCUIT 

Addressing the Fifth Circuit 
Judicial Conference on April 
25th, Vice President Mondale 
commended the work of the 
judges in the Fifth, with particu­
lar emphasis on the efforts of 
the federal judiciary to dispose 
of heavy caseloads in spite of "a 
massive proliferation of 
statutory and administrative 
remedies" coming to their 
courts. 

Special reference was made 
to the Fifth Circuit's efforts to 
"set a standard for the Nation in 
protecting human rights. In 
conflicts over voting rights and 
school desegregation, they 
fashioned working principles 
wh ich have guided other 
jurisdictions . . . and they built a 
record of progress in defending 
civil liberties which stands in 
the finest and most heroic 
tradition of this Nation." 

The Vice President com­
mented on pending legislation 
which could create 150 
additional judgeships in the 
system and he made it plain that 
he would do what he could to 
secure passage of legislation 
which would significantly assist 
the federal courts-through 
legislative impact statements, 
increased use of arbitration, and 

(See ADDRESS, page 3) 



(RULES. from page 1 I 

Hoffman (E.D. Va .). Chairman of 
the Conference, presided over 
the session, and he and Chief 
Judge William B. Bryant (Dist. 
Col.) served as commentators. 

Judge Joiner, a former law 
professor and a member of the 
Judicial Conference Committee 
on Rules of Practice and 
Procedure, outlined four major 
problems on the national level : 
(1) "lack of respect and support 
by the Congress for the product 
of judicial rulemaking .. .. .. (2) 
lack of bar support for individual 
rules, and, at times, for the 
process [possibly because the 
process. " if it has not been 
secret has been a private 
one .. . " ]; (3) the slowness with 
which national rules are 
produced and changed, which 
may reflect understaffing and 
the lack of any systematic 
process to monitor the operation 
of the rules; and (4) the failure of 
lawyers and judges to utilize the 
rules properly. 

Judge Joiner was also critical 
of some local rules and the 
process by which they are 
developed, but he defended 
local rules as a means of 
"permitting some aspects of 
court administration and 
procedure to be locally run, to 
conform to local needs". He 
suggested that some of the 
proliferation in local rules may 
be caused by the failure of the 
national process to react swiftly 
to new conditions. 

Mr. Caballero focused on the 
problems with local rules that 
he finds as a practicing trial 
lawyer. He acknowledged the 
need for local variations in court 
management, but he argued 
that nationally adopted policies 
are frustrated by local rules 
such as those forbidding a 
lawyer to discuss a case with 
jury members after verdict, or 
rules by which appellate courts 
render decisions without oral 
argument or written opinions. 

The third speaker, Professor 
Arthur Miller, expanded on 
Judge Joiner's assessment of 
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national rule-making and noted 
that a process that worked 
effectively for the federal 
litigation of the 1930's might 
not necessarily be able to deal 
with today's much different and 
more complex litigation. He 
urged that the national and local 
rule-making processes be parts 
of a single organism-"a unified 
scheme of running the federal 
courts"-and dealt with on that 
basis. Perhaps the greatest 
obstacle to solving the widely­
felt problems of local rules, 
Professor Miller said, is that we 
have very little comprehensive 
information about how many 
local rules there are and what 
they provide. 

Speakers and conference 
members agreed that there was 
need to remedy the dearth of 
systematic knowledge about the 
body of local rules across the 
country. It was also suggested 
that the operation of national 
and local rules be monitored in 
order to provide rule-making 
bodies with more accurate and 
timely information to use in 
the i r deliberations. It was 
proposed that the Federal 
J udicial Center undertake these 
tasks. 

There was little disagreement 
that the rule-making process 
could benefit from broader 
partic ipation by the bar (and in 
some cases by the public); 
however , many judges 
expressed frustration in their 
efforts to gain greater bar input. 
Some j udges reported success 
because they sought bar 
participation, from the outset, 
when comprehensive rules 
revisions were made. 

Published monthly by the Administrative 
Office of the U.S. Courts and the Federa l 
Judicial Center. Inquiries or changes of 
address should be directed to: 1 520 H 
Street, N.W ., Washington, D.C. 20005. 

Co-editors: 

Alice L. O'Donnell , Director, Division of 
Inter-Judicial Affairs and Information 
Services. Federal Judicial Center 

Joseph R. Spaniol. Jr .. Deputy Director. 
Administrative Off ice . U.S. Courts . 

PROPOSAL: SENTENCING 
CITATIONS IN CIRCUIT 

OPINIONS 

At the last meeting of th­
Chief Judges of the Circuit 
Courts of Appeals in Washing­
ton general approval was given 
to a suggestion that the 
sentences imposed in criminal 
cases be footnoted in appellate 
opinions. 

The suggestion was originally 
made by Judge Bruce M. Van 
Sickle (D. NO) and presented at 
the meeting by Chief Judge 
Floyd R. Gibson (CA-8), Chair­
man of the Conference of Chief 
Judges. 

It was noted that the judges of 
the Eighth Circuit, as well as 
judges in many other Circuits, 
currently follow this practice. 

The inclusion of such 
information in criminal appeal 
opinions is helpful both from a 
statistical standpoint and as a 
resource and guide to other 
judges in comparing sentences 
among similar offenses. 

~-----------------------~~--~ 

HEALTH PROGRAM 
QUESTIONNAIRES 

BEING DISTRIBUTED 

The Administrative 
Office has been notified by 
the Civil Service Commis­
sion that they are auditing 
each carrier in the Federal 
Employees Health Benefits 
Program to ensure that it is 
complying with its contract. 

In order to do as complete 
an audit as possible, the 
Commission has begun 
sending questionnaires to 
subscribers just prior to 
their audit of a particular 
plan or area. 

The information request­
ed on the questionnaire is 
strictly voluntary. Replies 
will be anonymous since 
the questionnaires contain 
no subscriber information 
or identification and all 
information will be kept 
confide ntia I. 



(ADDRESS, from page 1) 

expansion of the magistrates' 
1risdiction . Concurrently he 

.oted "an overriding obligation 
t o assist American citizens in 
protecting and enforcing their 
own rights." To accomplish this, 
he would: Liberalize the rules of 
standing and certification 
procedures for class actions, 
secure legislation which would 
permit federal suits against 
state and local custodial 
institutions, and bring about 
statutory provisions for civil 
remedies and liquidated 
damages against state or 
federal agencies which might 
violate constitutional liberties. 

Chief Judge Brown opened 
the Conference with an address 
which called attention to a 
heavy backlog of civil cases at 
both the civil and district court 
levels. He reported that over the 
last four years the Circuit's civil 
caseload has increased by 534 
percent and at the District Court 
wei by 79 percent. 
The filings per active 

judgeship were 237-the 
highest in the Nation during 
fiscal 1977 

Here are excerpts from Chief 
Judge Brown's address. 

While additional judgeships 
will be helpful, they will not 
totally solve congestion in the 
federal courts. First, because we 
live in a litigious society and, 
second, because the large 
backlog of cases which has 
accumulated in the immediate 
past, must first be disposed of. 

The Court of Appeals 

Creation of additional district 
judgeships with increased 
termination of cases is going to 
cause substantially more 
appeals in the appellate courts 
within a short period of time. 
Based on the current average; it 
is estimated that each new 
'district judge will add 40 

ppeals per year to the docket of 
lhe Circuit Court. 

This backlog has resulted in 
substantial delays, the second 
principal area of dissatisfaction. 
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Instead of the usual 30 to 60 day 
normal calendaring delay for 
preparation and issuance of 
court calendars, nonpreference 
civil cases are now taking 
between 16 and 18 months 
after all briefs have been filed 
before they can be orally argued 

.. . [A] new complication has set 
in. This is the impact of priority 
preference on calendaring non­
preference cases for oral 
hearing. 

For the past several years 
preference cases have 
constituted 47 percent of all 
cases determined by a judge to 
require oral argument. The 
preference cases comprise 41 
different categories. 

Ironically, the non-preference 
cases include such important 
litigation as civil rights, U.S. 
civil, tax, admiralty, and patent 
matters. 

With a continuously in­
creasing backlog, the impact 
of this is devastating. Out 
of a maximum number of 
780 slots for cases, the 
number of slots for non­
preference cases is 323 for 
1977, and these gradually 
decrease to an estimated 148 in 
1983. 

Of the 578 new non­
preference cases that we 
project will be filed in 1979 . . . 
none will be heard in 1979, 
none in 1980, none in 1981, 
none in 1982, and only 148 or 
25.5 percent in 1983, with the 
balance of 430 cases being 
heard between 1984 and 1987, 
for a delay of 6 to 9 years from 
the date of readiness to actual 
hearing. Whatthis means is that 
most cases will take 4 to 5 years, 
and some may never be heard. 

What all this means, of 
course, in human terms is that 
the real victims are not the 
judges, but the litigants . .. . 
From 1972 through 1977, this 
court terminated over 17,780 
cases. This means that the 
judges of this court during this 
period were individually respon­
sible for 1,185 terminations. 

The District Courts 

What is the story of backlog in 
the district courts of this circuit? 
In the year 1973 there were 
23,000 civil cases commenced 
in the district courts, but only 
19,000 pending at the end of 
that year. Just four years later, 
however, the pending caseload 
in the district courts of the Fifth 
Circuit has skyrocketed from 
19,000 in 1973 to 34,000 in 
1977, a staggering 79 percent 
increase-and this despite a 
continued increase in output by 
the district courts year after year 
... . The simple fact is that the 
systems and procedures now 
being used by the district courts, 
coupled with the limited number 
of judges and supporting staff 
available, have resulted in all 
courts not being able to keep 
abreast of this burgeoning 
federal court caseload. 

If you combine all of the civil 
cases pending over one year, 
the number has increased from 
5,900 to 12,800, an increase of 
117 percent. 

The national average of 
terminations per active judge is 

. 384 cases for 1977. In our 19 
district courts, 15 of them 
exceeded the national average. 

New Developments 

Major significant develop­
ments in the Fifth Circuit during 
the past year were: 
• The Judicial Council of the 

Circuit has appointed a Lawyers 
Advisory Committee to the 
Rules and Internal Operating 
Procedures Committee of our 
court and they have contributed 
greatly to our continuing study 
of the Rules and Procedures in 
the Fifth Circuit. They also have 
assisted in proposing rules for 
admission to the federal courts. 

• Our Council took a giant 
step forward in reducing the 
cost of litigation of appeals in 
the Fifth Circuit by adopting an 
amendment to our briefing rule 
which reduces the number of 
briefs from 20 copies to 7 and 
from 8 copies of an appendix to 
4. (See ADDRESS, page 4) 



(ADDRESSES, from page 3) 

• In April of this year the 
National Advisory Committee on 
Appellate Rules submitted to all 
of the courts proposals for 
amendments to the Federal 
Rules of Appellate Procedure .... 
Our Council has already 
adopted one of the proposals­
to limit all briefs to 50 pages and 
all reply briefs to 25 pages. 

• The Advisory Committee 
has also proposed an amend­
ment to the oral argument Rule 
34 in the Federal Rules of 
Appellate Procedure. This Rule 
now sanctions the Fifth Circuit 
procedures regulating and 
sometimes denying oral 
argument; built into the Rule is 
the safeguard of requiring a 
unanimous decision by the 
three judges on the panel that 
oral argument is not needed. 

[The addresses of The Vice 
President and Chief Judge 
Brown are available from the 
FJC Information Service Office.] 

HOUSE DELAYS ACTION 
ON FINANCIAL 

DISCLOSURE BILL 
The House of Representatives 

has delayed final action on H.R. 
1, the bill which codifies the 
financial disclosure require­
ments for Congressmen 
contained in the rules of the 
House of Representatives and 
extends annual disclosure 
requirements to candidates for 
federal office, some employees 
of the Executive Branch, 
employees of the Judicial 
Branch compensated at the 
equivalent of GS-16 or above 
and all federal judges. 

The reports would be under 
the supervision of the Judicial 
Conference of the United 
States. 

On June 27, 1977, the Senate 
by a vote of 74 to 5 passed S. 
755, a bill which requires public 
financial disclosure by officials 
and high-ranking employees of 
the Legislative, Executive and 
Judicial Branches. 

The House had scheduled 
action on H.R. 1 for April12, but 
final consideration has been 
indefinitely postponed. 
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U.S. SUPREME COURT 
RULES ON J01NT 

REPRESENTATION OF 
CRIMINAL DEFENDANTS* 

In an opinion handed down 
April 3, 1978, a divided 
Supreme Court required 
separate representation for 
multiple defendants in state 
criminal prosecutions absent a 
specific finding that a risk of 
conflict of interest was too 
remote to require separate 
counsel. The case is Holloway, 
et a/. v. Arkansas. 

Three men were each 
charged with one count of 
robbery of a Little Rock 
restaurant and two counts of 
rape of two employees at the 
rest a u r a n t. The i r co u·r t­
appointed public defender 
moved before trial, and again 
before the jury was empanelled, 
for appointment of separate 
counsel, claiming a conflict of 
interest, alleging that since 
each defendant insisted on 
testifying on his own behalf, 
cross-examination of each 
client to protect the others was 
impossible without revealing 
privileged information provided 
by the defendants. The trial 
judge denied the motions (but 
conducted a hearing, evidently 
unrecorded, on the first one). 
The jury convicted the 
defendants on all counts after 
each claimed in unguided 
testimony that he had been 
elsewhere. The Arkansas 
Supreme Court affirmed, 
rejecting petitioners ' claims that 
their single representation 
deprived them of effective 
assistance of counsel. The state 
court held the potential for 
conflict had not been shown 
before trial, nor actual conflict 
shown during trial. 

*From time to time, The Third 
Branch will invite its readers' 
attention to Supreme Court 
decisions that have significant 
import but that may not have been 
widely noticed. 

The U.S. Supreme. Court held, 
6-3, in an opinion by the Chief 
Justice, that although there ' 
no per se constitutional right 
separate representation, tht 
trial judge deprived defendants 
of effective assistance of 
counsel by his failure either to 
appoint separate counsel when 
requested in good faith as here 
or to take steps to ascertain if 
the risk of conflict was too 
remote to justify it. 

Having found it error to refuse 
separate representation, the 
Court refused to apply the 
harmless error doctrine. The 
Court cited precedent to the 
effect that "whenever a trial 
court improperly reqyires joint 
representation over timely 
objection reversal is auto­
matic." In this case, it would 
require "unguided speculation" 
to determine whether the error 
was harmless, since one would 
have to assess what the conflict 
led the attorney to refrain from 
doing as to his "options, tactic~ 
and decisions in pie 
negotiations," as well as in th'­
sentencing process. 

Mr . Justice Powell 's 
dissenting opinion, in which 
Justices Blackmun and 
Rehnquist joined, did not deny 
that the "trial court should have 
held an appropriate hearing" on 
the possibility of potential 
conflict. But, he argued, the 
judge's "failure to inquir.e" was 
not a constitutional violation 
meriting reversal given "the 
particular circumstances of this 
case," where it was "unlikely 
that separate counsel would 
have been able to develop an 
independent defense . .. be­
cause of the degree of overlap in 
the identification testimony of 
the State's witnesses and 
because of the consistency of 
the alibis advanced by 
petitioners ... So finding, Justice 
Powell worried that "the Court 
opinion contains seeds of ape~ 
se rule of separate represent' 
tion merely upon the demand'­
defense counsel," which could 
lead to dilatory defense counsel 
tactics. 



PRESIDENT CREATES 
22-MEMBER ANTITRUST 

COMMISSION 

President Carter, in an 
Executive Order signed several 
months ago, created a 
15 member Antitrust Commis­
sion For the Review of Antitrust 
Laws and Procedures. Last 
month, in a second Executive 
Order, the President expanded 
the Commission to 22 members. 

However, the names of all 
Commission members have not 
yet been announced. 

The President specified that 
the Commission will consist of 
the Assistant Attorney General 
in charge of the Justice 
Department Antitrust Division, 
the Chairman of the Federal 
Trade Commission, the 
Chairman of one other 
appropriate regulatory agency, 
five Senators, five Representa­
tives, one federal district judge, 
one state attorney general and 
seven private citizens. 

The Chairman shall be 
~signated by the President 

rrom among the members of the 
Commission and the Commis­
sion will have six months from 
the date the last member is 
appointed to finish work and 
thirty days afterward to submit 
its final report to the President 
and the Attorney General. 

The President charged the 
Commission with the task of 
studying and making recom­
mendations on the following 
subjects: 

• Revision of the procedural 
and substantive rules of law 
needed to expedite the 
resolution of complex antitrust 
cases and development of 
proposals for making available 
remedies more effective. 

Among these proposals are 
the creation of a roster of district 
court judges knowledgeable 
regarding antitrust law and 
large case problems to whom 
·Jch cases may be assigned; 
vision of pleading require­

ments in order to narrow as 
quickly as possible the scope of 
contested issues of fact and law; 
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revision of discovery practices in 
order to limit expensive and 
time-consuming inquiry into 
areas not germane to contested 
issues; the desirability of a grant 
of judicial authority to restrict 
and penalize dilatory practices 
through control of issue 
formulation and imposition of 
sanctions for unnecessary 
delays or failures to cooperate; 
amendment of evidentiary 
practices to expedite introduc­
tion of testimony and exhibits at 
trial; simplification of the 
standards required to establish 
attempted monopolization in 
suits brought by the U.S. under 
the Sherman Act; and, 
consideration of structural relief 
for antitrust violations and of 
nonjudicial alternatives for 
resolution of complex antitrust 
issues. 

• The desirability of retaining 
the various exemptions and 
immunities from the antitrust 
laws, including exemptions for 
regulated industries and 
exemptions created by state 
laws that inhibit competition. 

JUROR ORIENTATION 
FILM AVAILABLE 

The FJC Division of 
Continuing Education and 
Training has available on a 
one-week loan basis a 
recent juror orientation 
film entitled "And Justice 
for All : The Jury". 

The film is in color, 16 
mm, and 25 minutes in 
length. It was developed for 
the purpose of saving time 
for judges and court 
officials who are concerned 
with juror orientation . It 
effectively illustrates and 
explains the duties, 
procedures, and responsi­
bilities of jury service in 
simple, direct and under­
standable terms. 

To order the film, call 
8-633-6024. 

HEARINGS HELD ON 
ARBITRATION BILL 

The Senate Judiciary Sub­
committee on Improvements in 
Judicial Machinery held 
hearings last month on S. 2253, 
the bill that would provide for 
mandatory non-binding 
arbitration of some disputes in 
pilot district courts selected by 
The Chief Justice. 

The Senate bill was 
introduced October 28, 1977 by 
Senator James 0. Eastland and 
the House counterpart, H.R. 
9778, on October 27, 1977 by 
Congressman Peter W. Rodino, 
Jr. 

Under the provisions of the 
bill, five to eight pilot district 
courts would be selected but 
other federal district courts 
would be allowed to use 
mandatory non-binding 
arbitration through the adoption 
of local rule. The amount in 
controversy must be less than 
$50,000 and the court-selected 
arbitrators would be paid $50 
per case. 

In addition, if a party demands 
a trial de novo after arbitration 
and does not receive a judgment 
more favorable than the 
arbitration decision, he would 
be required to pay the costs of 
the arbitration proceeding and 
the interest that the arbitration 
award would have earned 
during the period of the federal 
court trial. 

The bill provides for a three­
year arbitration experiment that 
would be evaluated by the 
Federal Judicial Center. 

In testimony on the measure 
before the Subcommittee last 
month, Attorney General Griffin 
B. Bell strongly endorsed the 
proposed court-annexed 
arbitration since it is designed to 
both speed up the resolution of 
cases that are now settled and 
also resolve more quickly and 
less expensively many of the 
cases that now go to trial. 

The Attorney General pointed 
to successful state arbitration 
programs in Pennsylvania, New 

(See HEARINGS, page 6) 



(HEARINGS, from page 5) 

York, Ohio, Michigan, Arizona 
and California and said that 
from 85 to 95 percent of cases 
referred to arbitration are not 
appealed. "The success that the 
state systems have had clearly 
indicates that this experiment is 
one worth trying in the federal 
courts." 

Under the bill, cases could be 
referred to arbitration if they 
involved claims for money 
damages only, the claim does 
not exceed $50,000 and the 
cases present predominantly 
factual issues, rather than 
complex legal questions, 
constitutional claims, or novel 
issues of law that may establish 
important precedents. 

While the Attorney General 
could not predict precisely how 
many cases would be referred to 
arbitration under the legislation, 
he did indicate that the impact 
on the federal caseload could 
possibly be significant. 

Robert Coulson, President of 
the American Arbitration Asso­
ciation, told the Subcommittee 
that the fee for the arbitrator, 
$50 per case, may not be 
sufficient to attract qualified 
attorneys and that the 
application of the penalty 
formula is unclear. 

He pointed out that three 
federal district courts­
Connecticut, Eastern Pennsyl­
vania and Northern California­
are now carrying out pilot 
experiments in arbitration 
without the need for legislation 
and questioned whether the bill 
was thus necessary. 

Mr. Coulson said the bill 
called for compulsory , 
nonbinding arbitration to induce 
settlements in certain 
categories of cases in certain 
district court systems . "I 
recommend that the bill be 
recast to eliminate the 
confusion between this 
technique and voluntary , 
binding arbitration ." 

Craig Spangenberg, Chair­
man of the Congressional 
Liaison Committee of the 
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PRISONS DIRECTOR SAYS INMATE POPULATION 

"STABILIZED", TERMS INCREASING 

The Director of the Bureau of 
Prisons, Norman A. Carlson, in 
testimony last month before the 
Senate Appropriations Commit­
tee said the total inmate 
population which is now over 
29,700 hit an all-time high in 
August, 1977 of 30,491 but is 
now stabilizing. 

"Whether or not this is a 
temporary phenomenon is 
difficult to predict," he said. "Of 
the several population 
prediction models monitored by 
the Bureau, they project, on the 
average, a population of 33,200 
by 1987. 

"Based on our analysis of 
recent trends, we believe that 
the inmate population will 
remain high for the next several 
years. The average sentence of 
the confined population 
continues to increase and now 
stands at nearly 1 02 months, an 
increase of 38% or 28 months 
since 1967. The more severe 
offenses for which the courts 
traditionally impose long 
sentences, constitute a much 
larger percentage of the 

Association of Trial Lawyers of 
America, questioned both the 
adequacy of the payment for the 
arbitrator and the penalty 
provision. "It is unreasonable 
and unfa ir to penalize a party if 
the jury verdict is not more 
favorable than the arbitrator's 
award." 

Mr. Spangenberg pointed out 
that during the last decade tort 
case filings in the federal court 
system have decreased by eight 
percent while there has been a 
tremendous increase in civil 
rights, social security, labor, 
antitrust, and contract cases 
and in prisoner petitions. "The 
proposed federal arbitration 
plan does not reach the real 
cause of docket congestion." 

population than in the past. 
"In addition. the average 

length of sentence for these 
offenses has increased sharply. 
For example, over 29 percent of 
the offenders confined are 
sentenced for crimes of vio­
lence .. .. Ten years ago, the 
comparable figure was 14 
percent. In just two years, the 
average sentence for offenders 
confined for robbery has 
increased by nearly 30 months, 
from 139.7 to 169.3. It is clear 
that the Bureau is receiving a 
more violence-prone offender 
population for which the period 
of incarceration is significantly 
increasing." 

The Director pointed out that 
the inclination of the federal 
courts to divert so-called "good 
risk" offenders has changed the 
prison population so that today 
there is a greater percentage of 
"higher risk" offenders in prisr 
than there were a year ag 
Since 1975, "the number of 
inmate assaults on inmates and 
staff has increased by more than 
22 percent." 

Lewis J . Gordon, Chairman of 
the Compulsory Arbitration 
Committee of the Philadelphia 
Bar Association, described for 
the Subcommittee the Pennsyl­
vania experience with 
compulsory arbitration, which 
has been used extensively in 
that state for over 25 years. 

Mr. Gordon said that 
arbitration is one of the most 
successful methods of 
disposing of civil actions and 
that it continues to be the chief 
means by which civil cases are 
disposed. In addition, only about 
14 percent of appeals frol7l 
arbitration required a full co: 
trial. 

"Without arbitration, our 
courts would be hopelessly 
bogged down," he said. 



SENATE PASSES FOREIGN 
INTELLIGENCE ACT 

On April 20, the Senate 
..1ssed S. 1566, the Foreign 

· rntelligence Surveillance Act of 
1978, by a vote of 95 to 1. 

The Act provides for a special 
court consisting of seven federal 
district court judges to be 
designated by The Chief Justice 
on a staggered basis and a 
spec i a I court of review 
consisting of a three-judge 
panel of judges from either the 
federal courts of appeals or the 
federal district courts. 

The House counterpart, H.R. 
6308, is currently pending in the 
House Select Committee on 
Intelligence. It provides for a 
special court consisting of at 
least one judge from each of the 
judicial circuits who shall be 
designated by The Chief Justice, 
and a special Court of Appeals 
consisting of six judges who 
shall be designated from among 
iudges nominated by the chief 

1ges of the district courts of 
d District of Columbia, the 

Eastern District of Virginia , the 
District of Maryland and the 
United States Court of Appeals 
for the District of Columbia. 

JURY INSTRUCTIONS 
ON DISCRIMINATION 

CASES AVAILABLE 

A set of 16 jury instructions 
for use in §1981 employment 
cases has been drafted by Judge 
Earl E. O'Connor (D. KS). While 
the primary focus of the 
instructions is racial discrimi­
nation, a number of the 
instructions are generally 
applicable to all civil cases 
including burden of proof, 
':nificance of assignments of 

unsel and relief. 
Copies of the instructions may 

be obtained from the Federal 
Judicial Center's Information 
Service Office. 
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An advanced Seminar for Chief and Supervising Pretrial Services Officers was held April17-
19, 1978, in Washington, D .C . Pictured (left to right) are: John Hornberger, Glen Vaughan, 
Joseph Gibbons, Guy Willetts and James McMullin. 

A. 0. RELEASES 1977 WIRETAP REPORT 

The tenth report submitted 
under the Wiretapping and 
Electronic Surveillance 
provisions of Title Ill of the 
Omnibus Crime Control and 
Safe Streets Act of 1968 was 
delivered to Congress on April 
26, 1978. Of the twenty-four 
jurisdictions which have laws 
authorizing courts to issue 
orders permitting wiretapping 
and electronic surveillance, 
nineteen reported use of 
wiretap statutes in 1977. 

During calendar year 1977, 
626 applications for orders to 
intercept wire or oral 
communications were made 
and all were granted. This is a 
nine percent decrease from the 
686 authorized in 1976. 
Seventy-seven or 1 2 percent of 
the applications were granted 
by federal judges, while 549 
were granted by state judges. 
Intercepts authorized and 
approved in the states of Florida, 
Maryland, New Jersey, and New 
York represented 71 percent of 
all wiretap authorizations 
during 1977. 

The offenses specified in the 
applications for court orders 
covered a wide range. There 
were 265 authorizations, 
comprising 42 percent of the 
total, where gambling was the 
most serious offense. In 237 

authorizations, drug offenses 
were under investigation. 

A total of 2,191 persons were 
arrested as of December 31 , 
1977, as a result of intercepts 
terminated during calendar year 
1977, with 372, or 17% of these 
arrests resulting in convictions. 
The total number of arrests for 
all wiretaps installed during 
calendar years 1969 through 
1977 is 25,605. Of this total12, 
494, or 49% have resulted in 
convictions. 

A copy of the report may be 
obtained by writing to the 
Director of the Administrative 
Office of the United States 
Courts, Washington , D.C . 
20544. 

Notice to Our Readers 

The Third Branch is 
updating its mailing list. 

Non-federal subscribers 
who received a post card 
within the past month 
requesting address verifi ­
cation should be certain to 
return the card at an early 
date; otherwise the reader 
will be discontinued from 
future mailings of The Third 
Branch. 



CO.a/JfJC ca1enaar 
May 8-11 Seventh Circuit 

Conference, Delevan, WI 
May 9-10 Workshop for District 

Judges (Seventh Circuit), 
Delavan, WI 

May 9-10 Workshop for District 
Judges (Sixth Circuit), Nash­
ville, TN 

May 1 0-12 Sixth Circuit Con­
ference, Nashville, TN 

May 15-16 Judicial Conference 
Subcommittee on Judicial 
Statistics, Washington, DC 

May 16-19 Employment Place­
ment Seminar for Probation 
Officers, Chicago, IL 

May 17-20 Ninth Circuit Con­
ference, Scottsdale, AZ 

May 21-23 DC Circuit Confer­
ence, Williamsburg, VA 

May 22-24 First Circuit Con­
ference, Hyannis, MA 

May 22-24 Workshop for Docket 
Clerks, Dallas, TX 

May 22-24 Management Train­
ing for Supervisors, Orlando, 
FL 

May 22-26 Seminar for Proba­
tion Officers With Indian 
Caseloads, Salt Lake City, UT 

May 25 Time Management 
Seminar, Tampa, FL 

May 26 Time Management 
Seminar, Jacksonville, FL 

June 5-7 Management Training 
for Executives, Chicago, IL 

June 5-9 Orientation Seminar 
for U.S. Probation Officers, 
Washington, DC 

NOMINATIONS 
Cristobal C. Duenas, U.S. 

District Judge, Guam, April 7 
Len J. Paletta, U.S. District 

Judge, W.O. PA, April 7 
Leonard B. Sand, U.S. District 

Judge, S,D, NY, April 7 
Alfred Laureta, U.S. District 

Judge, Northern Mariana 
Islands, April 10 

Adrian G. Duplaniter, U.S. 
District Judge, E.D. LA, April 
24 

CONFIRMATIONS 
Almeric L. Christian, U .S. 

District Judge, VI , April 6 
Paul A. Simmons, U.S. District 

Judge, W.O. PA, April 6 
Robert W. Sweet, U.S. District 

J udge, S.D. NY, April 25 
Gustave Diamond, U.S. District 

Judge, W .O. , PA, May 1 
Donald E. Ziegler, U.S. District 

Judge, W.O., PA, May 1 
DEATHS 
Robert P. Anderson, U.S. Court 

of Appeals, CA-2, May 2 
John C. Bowen, U.S. District 

Senior Judge, W .O. WA, April 
27 

Frederick van Pelt Bryan, U.S. 
District Judge, S.D. NY, April 
17 

Elisha Avery Crary, U.S. District 
Judge, C.D., CA, April 28 

ELEVATION 
James L. Foreman, Chief Judge, 

U.S. District Court,_$'.0., ILL, 
March 31 

RESIGNATION 
Herbert A. Fogel , U.S. District 

Judge, E.D., PA, May 1 
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FIVE CIRCUITS HOLD 
ANNUAL JUDICIAL 

CONFERENCE 

The Spr ing season has 
brought the usual rash of circuit 
j ud icial conferences, with five of 
t he circu its meet ing during May. 

The Sixth Circuit heard a 
report by Chief Judge Harry 
Phill ips , who opened t he 
meeting w ith remarks that have 
- commonal ity w ith all the 

cuits : " Th e re i s docke t 
~ _. ngest i on from Marquette to 
Memphis." The causes: the 
litigat ion explos ion , recurring 
expansion of federal jurisdiction 
through acts of Congress, and 
the need for more judges. 

The Seventh Circuit heard 
from their Circuit Justice, Mr. 
Justice Stevens, from Chief 
Judge Thomas E. Fairchild, and 
listened to a panel discussion on 
problems and techniques in the 
preparation for and the trial of 
antitrust cases- a discussion 
which was repeated in the Sixth 
Circu it. Also on their program 
was a panel discussion on Title 
VII cases. 

The District of Columbia 
Circuit, which met at 
Williamsburg, Virginia , devoted 
much of their time to class 
actions , developments in 
environmental law and 

rocedures, and the use of 
.gistrates. There were closing 

.marks by The Chief Justice, 
their Circuit Justice, and their 
new Chief Judge, ·~J. Skelly 
Wright . 

(See CIRCUITS. P. 2) 

Attending the Sixth Circuit Judicial Conference (left to right) Chief Justice 
Joe W . Henry, (Sup. Ct. Tenn .); Mr. Justice Stewart (Circuit Justice); 
Attorney General Griffin B. Bell; and Solicitor General Wade H. McCree, Jr. 

COMMITTEE ON JUDICIAL 
EXPERIMENTATION 

APPOINTED 

The Federal Judicial Center 
has announced the formation of 
an Advisory Committee charged 
with defining the appropriate 
scope of experimentation in the 
development of improved 
methods for the administration 
of justice . 

Committee Chairman Edward 
D. Re, Chief Judge of the U.S. 
Customs Court, and twelve 
other scholars, judges, and 
lawyers, will investigate the 
methods of evaluat i on 
appropriate to a careful and 
knowledgeable development of 

(See COMMITIEE. P. 2) 

Status Report 

FEDERAL CRIMINAL CODE 
IN MARK-UP 

Complex proposals for major 
federal criminal code revision 
are in the mark-up stage before 
a House Subcommittee on 
Criminal Justice chaired by 
Congressman James Mann (D., 
S.C.). The subcommittee has 
several bills before it but is 
focusing on S.1437, which 
passed the Senate on January 
30th with Justice Department 
support. The subcommittee has 
indicated basic disagreement 
with several aspects of S.1437, 
including creat i on of a 

(See CODE. P. 2) 



(CIRCUITS, from P. 1) 

The Ninth met at Scottsdale, 
Arizona this year and they 
devoted time to consideration of 
the Nunn and DiConcini Bills 
which would establish 
procedures for the involuntary 
retirement , removal and 
censure of federal judges. Also 
on their program was a report 
from the lawyer representatives 
who attended the conference 
and which included, among 
other subjects, the proposed 
new criminal code, the pretrial 
diversion program, the federal 
public defender program and 
judicia I polls . 

Chief Judge Frank M . Coffin 
set Hyannis, Massachusetts as 
the site for the First Circuit's 
annual judicial conference, and 
two subjects on their agenda 
were the use of magistrates and 
the adequacy of representation 
in the federal courts . They heard 
speeches by both Solicitor 
General Wade McCree and 
Chief Justice Vincent McKusick 
of the Supreme Court of Maine. 

[Papers distributed at these 
conferences are available at the 
Information Service Office.] 

(CODE, f rom P. 1) 

sentencing commission to issue 
sentencing guidelines to judges. 

Current expectations are that 
a bill may go to the full House 
Committee by early July, and to 
the House floor before the 
August recess, with reference 
to conference committee and 
reconsideration by both houses 
after the recess . 

Subcommittee members' 
statements indicate near 
unanimous opposition to 
S.1437's sentencing commis­
sion provisions. The subcom ­
mittee appears to favor advisory, 
rather than mandatory , 
sentencing guidelines and 
prefers that the issuance of 
such guidelines be the 
responsibility of the Judicial 
Conference. This position 
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appears consistent with Judicial 
Conference testimony before 
the subcommittee urging that 
control of any sentencing 
commission be vested in the 
Conference . 

The subcommittee ' s ap­
proach stands in marked 
contrast to S.1437, which 
would create a sentencing 
commission as an independent 
judicial branch agency with 
seven , full-time, presidentially 
appointed commissioners, three 
of whom would be selected from 
a seven-judge list provided by 
the Judicial Conference . S.1437 
would have the commission 
prescribe guidelines indicating 
ranges of appropriate sentences 
for specified offenses and allow 
defendants or the Government 
to appeal sentences above or 
below the specified range . 

There are other elements to 
the recodification . The 
subcommittee seems most 
interested in improving existing 
federal criminal laws by 
regrouping current sections of 
Title 18 into a more rational 
organization, and by eliminating 
offenses and procedures found 
to be unnecessary and outdated . 
On the other hand, the 
subcommittee appears skeptical 
about S.1437's provisions for 
major expansion of federal 
jurisdiction and for changes in 
the burden of proof concept, 
fearing that these two changes 
may increase dramatically the 
criminal offenses subject to 
federal prosecution as well as 
strengthen the hand of the 
prosecutors. The subcommittee 
is further concerned about the 
large numbers of technical and 
conforming amendments that 
would be required in other titles 
of the U.S. Code to accommo­
date the basic changes of the 
revision , fearing that hidden 
problems lurk in these 
seemingly innocuous changes . 

The subcommittee has yet to 
focus on several high-visibility 
issues . that have previously 
loomed large in public comment 
on the bill, such as the scope of 

journalists' testimonial 
privilege. 

The Third Branch (Aug u 
1977) summarized S.143:c " 
major provisions as it was 
reported out of the Senate 
subcommittee last summer. 
There were, of course, extensive 
changes made in full Committee 
mark-up and during Senate 
floor debate. The bill passed by 
the Senate in January reflects 
compromises on a number of 
issues that had made similiar 
legislation in the last Congress 
(S.1) acceptable neither to 
prosecution nor defense 
oriented legislators. 

(COMMITIEE, from P. 1) 

innovations in the courts, and 
the justice system in general. 

The committee will focus on 
the use of controlled experimen­
tation to evaluate innovationf 
the justice system . 0 
potential application of thrs 
method would be the evaluation 
of local rules providing for 
mandatory, non-binding 
arbitration of civil cases · (see 
"Hearings Held on Arbitration 
Bill", The Third Branch Vol. 10, 
No.5, May, 1978, at p. 6). Such 
an experiment would require 
the random assignment of 
eligible cases to two groups. 
Cases in the "experimental 
group" would be subjected to 
the arbitration procedures, 
while those in the "control 
group" would proceed through 
conventional litigation pro­
cedures. The random assign­
ment would assure that the two 
groups of cases do not differ in 
any systematic way, and thus 
that any differences in such 
things as average time from 
filing to disposition can be 
clearly attributed to t'"" 
differences in procedures. 

Although controlled expert ­
mentation is generally the most 
rei iable method of pol icy 
evaluation, its use in the justice 



system poses unique legal and 
·cy questions, which have yet 
e explored and resolved . The 

mmittee's task is to assess 
these questions against the 
backdrop of the urgent need for 
effective new methods of 
dispute resolution and judicial 
administration . The ultimate 
goal is to provide guidance on 
the proper and necessary scope 
of experimental evaluation of 
innovations in the delivery of 
justice. 

The Center will provide 
supporting services to the 
committee. The committee may 
recommend to the Center Board 
that prior to its fi na I report, 
proposed recommendations of 
the committee will be aired 
before a conference of judges, 
lawyers, litigants and research­
ers-those for whom the report 
will have the most direct impact. 

The committee is formally 
known as the Federal Judicial 
Center Advisory Committee on 

erimentation in the Law. Its 
mbers are Judge Re, 

Chairman; Alvin Bronstein, 
Executive Director of the 
A .C.L.U .' s National Prisons 
Project; Professor Alexander 
Morgan Capron, of the 
University of Pennsylvania Law 
School; Judge Wilfred Feinberg, 
of the Second Circuit; Jane 
Lakes Frank, Deputy Secretary 
to the Cabinet; Professor Paul 
Freund of Harvard University; 
Professor Gerald Gunther, of 
Stanford Law School; Professor 
Alasdair Macintyre, of Boston 
University, Dean Norman 
Redlich, of N.Y.U. Law School; 
Jerome Shestack , of the 
Philadelphia Bar; Judge Joseph 
T. Sneed, of the Ninth Circuit; 
Professor Abraham D. Sofaer, of 
Columbia University School of 
Law; and Dr. June Tapp, Provost 
of Revelle College, University of 
California at San Diego . John 

apard, of the Res.earch 
sion at the Federal Judicial 

.... c:nter, will serve as secretary 
and reporter to the committee . 
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JUDICIAL FELLOWS 
CHOSEN FOR 1978-79 

The Judicial Fellows Com­
mission has selected William 
James Daniels, an Associate 
Professor of Political Science at 
Union College in Schenectady, 
New York, a member of the 
Editorial Board of the American 
Political Science Review, and 
James A. Robbins, a Senior 
Management Specialist with 
the Administrative Office of the 
Chief Justice of Massachusetts, 
to serve during the 1978-79 
fellowship year. 

WILLIAM JAMES DANIELS 

Mr. Daniels has a Ph .D. from 
the University of Iowa in Public 
Law and Judicial Behavior and 
was selected for a Fulbright ­
Hays Lecturing Fellowship. This 
allowed him to lecture at 
Japan's Waseda University 
during 1973. He wrote his Ph .D. 
dissertation on "Public Per­
ceptions of the United States 
Supreme Court." 

Mr. Robbins is a graduate of 
Iowa Law School and also holds 
a B.A. from the University of 
Iowa in Political Science and 
Psychology. In addition, he has 
attended the Institute for Court 
Management and sessions at 
the National Judicial College. 

Currently, Mr. Robbins has 
the responsibility of analyzing 
and solving management 
problems in the Massachusetts 
District Courts. Among the 
management projects he has 
participated in are performance 
evaluations, recommendations 
for management improvements 

JAMES A . ROBBINS 

and the implementation of 
programs to improve judicial 
administration . 

DISSENTS TO SENTENCING 
PROPOSAL IN 

CIRCUIT OPINIONS 

Last month's issue of The 
Third Branch contained an 
article about the suggestion that 
information on sentences 
imposed be footnoted in 
appellate opinions. The subject 
was discussed when the circuit 
chief judges held their Spring 
meeting in March . Those in 
favor of the proposal felt it could 
provide assistance to district 
judges and could also be of 
value for statistical purposes. 

But, there was disagreement. 
It was pointed out that with so 
many criminal appeals affirmed 
by judgment orders, two-thirds 
in at least one circuit, the data 
could have no statistical value . It 
was also urged that a judge, 
unfamiliar with the case, and 
reading the opinion, would gain 
no helpful information about the 
defendant and therefore would 
gain no direct insight to the 
reasons for the sentence. 
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EARL WARREN MEMORIAL 

A portrait-bust commemorat­
ing Chief Justice Earl Warren 
was unveiled on May 15, in 
ceremonies at the Supreme 
Court . 

The bust is the work of Walker 
Hancock, of Gloucester, 
Massachusetts, creator of many 
other busts and statues in 
Washington and elsewhere in 
this country and in Europe . 

The bust will join the 
collection of the thirteen other 
former Chief Justices of the 
United States in the Great Hall 
leading to the Courtroom on the 
fi rst floor . 

The bust is of Bianco P marble 
from a quarry in the Carrara 
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mountain range in Italy. The 
marble is of a smooth white type 
without grains and thus best 
suited to carving . It is of a type 
favored by Michelangelo and 
other Renaissance artists who 
rejected marbles used by earlier 
generations of sculptors in its 
favor . 

Mr. Hancock says that the 
bust of Earl Warren presented 
difficulties for him because the 
photographs from which he 
worked showed the former 
Chief Justice with animated 
expressions and with much of 
his face hidden by horn rimmed 
spectacles . On completion of 
the bust Mr. Hancock had 
similar glasses made, testing 
them on the bust to be sure that 
they recreated the same image 
seen in the photographs. 

A plaster bust was made at 
the outset at the sculptor 's 
studio in Gloucester. This was 
sent to the Supreme Court for 
the family 's inspection and 
approval. Next the plaster bust 
went to Pietrasanta where the 
Palla firm assigned carvers to 
create the image . Finally Mr. 
Hancock went to Pietrasanta for 
his own final week of work on 
the details of the face . The 
marble bust was returned to the 
Supreme Court where Mrs. 
Warren examined it and Mr. 
Hancock added the final 
touches. 

Appearing at the unveiling ceremonies of the marble bust of Chief Justice Earl Warren 
are (left to right) : Mrs. Walker Hancock; the artist, Walker Hancock; Mrs. Earl Warren ; 
Chief Justice Burger; and Mrs. Burger . 

CHIEF JUSTICE 
ADDRESSES All 

In a speech delivered befor~:-. 
the American Law Institute on 
May 16, Chief Justice Warren E. 
Burger challenged the legal 
profession to help law schools 
improve advocacy training. 
Speaking at the Mayflower 
Hotel at the Institute's Annual 
Meeting, The Chief Justice cited 
courtroom performance as the 
profession's greatest weakness. 

The Chief Justice urged that 
three law schools conduct an 
experiment in which law school 
fundamentals would be covered 
in two years and in which the 
third year would be reserved for 
instilling advocacy skills : 

• The th ird or final year of 
the legal education would not be 
the traditional eight or nine 
months but a full twelve month 
period, roughly comparable to a 
medical internship, devoted to 
involvement in every phase of 
the litigation process from tr 
first interviews with the clien 
interviews with witnesse::., 
preparation of statements of 
witnesses, and preparation of 
trial briefs . This should be 
followed by firsthand observa­
tion of the trials of cases they 
have worked on . 

• A large part of the third year 
should also be devoted to 
continued observation of trials 
of cases carefully selected in 
cooperation with the law school , 
the bench and bar. To the extent 
possible, observation of trials 
should be followed by a 
"postmortem" analysis of the 
case with the two trial 
advocates in seminars by 
students and the law teachers 
who are skilled in organizing 
learning processes. 

The Chief Justice called upon 
the organized bar to provide 
support and leadership for this 
experiment "so that people'.­
rights can be vindicated fa : 
and justly and at a cost whiL 
reflects efficient as well as 
competent professional 
performance ." 



ATTORNEY GENERAL 
NAMES ANTITRUST 

.;OMMISSION MEMBERS 

Attorney General Griffin B. 
Bell has named the members of 
the 22 - member Antitrust 
Commission which will study 
the nation's antitrust laws and 
make recommendations for 
changes they believe are 
necessary. 

The Attorney General on May 
19, 1978, named Maxwell 
Blecher , a Los Angeles 
Attorney; Eleanor M . Fox, a law 
professor at New York 
University; John Izard, a partner 
i n the Attorney General ' s 
former law firm in Atlanta ; 
James Nicholson, a Washing ­
ton , D .C. attorney; Craig 
Spangenberg , a Cleveland 
attorney; Gordon Spivack, a 
New York attorney and visiting 
Yale University Lecturer, and 
Lawrence Sullivan , Professor of 
Law at the University of 

' lifornia in Berkeley. 
.\lso named were Chauncey 

l:lrowning, West Virginia 
Attorney General , and Chief 
Judge C. Clyde Atkins (S .D. Fla .). 
Ten members of Congress 
headed by Senator Edward 
Kennedy and Representative 
Peter Rodino also were 
appointed to the Commission . 
Representing t he Executive 
Branch on the Comm ission w ill 
be Ass istant Attorney General 
in charge of the Antitrust 
Division , John Shenefield; FTC 
Chairman M ichael Pertschuk 
and CAB Chairman Alfred Kahn . 

The Chairman of the 
Commission will be Assistant 
Attorney General Shenefield . 
The Commission plans to hold 
public hearings beginning this 
month in Washington and to 
complete its work within six 
months. 
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EDUCATION AND TRAINING 
MATERIALS POPULAR 

Since March of 1976, over 
1700 training cassettes have 
been loaned out to federal 
district judges, over 1200 have 
gone out to probation officers 
and over 1100 have gone out to 
Bankruptcy judges. 

On a monthly basis over 274 
audio cassettes are sent out to 
some twenty different 
categories of court personnel. 

The number of separate topics 
on cassettes listed in the 
Education Media Catalog is now 
over 1000. An addendum will be 
published shortly listing those 
tapes which have been added to 
the library si nee the last 
edition of the Educational Media 
Catalog . A new Media Catalog 
will be published sometime 
towards the end of the summer 
and will have an updated listing 
of audio cassettes, films, and 
video cassettes. Many commer­
cial tapes have been added to 
the catalog as well . Presently, 
the Center is sending out about 
50 videotapes a month . 

Demand for the "Equal 
Justice Under Law" films has 
been running very high. Of the 
82 films which were sent out in 
April, over 30 percent of them 
were one of the five films 
comprising the "Equal Justice 
Under Law" series. The films 
are based on major constitution­
al decisions of the Supreme 
Court during the era of Chief 
Justice John Marshall . There 
are five films in the "Equal 
Justice Under Law" series, 
with each film running about 
thirty minutes . All of the films 
are in color and may be loaned 
either as a five -film package or 
ordered separately by calling 
Sherry Ledford or Tom Scott; 
202- 633 -·6024. 

New to the Media Catalog for ­
mat are video cassettes. Tapes 
are available for loan on 45 dif­
ferent top ics . All video cassettes 
are of the 3/ 4 " U-Matic format 
and can be played on most video 
equipment. 

THIRTY SENATORS NOW 
USE NOMINATING 

COMMISSIONS FOR 
JUDICIAL 

RECOMMENDATIONS 

Thirty senators in eighteen 
states are now using a 
nominating commission for 
district judge recommenda­
tions. (A list of the states and 
senators using these commis­
sions appears on page six.) 

Attorney General Griffin Bell 
February 9 issued a statement 
on the selection of federal 
judges and U.S. Attorneys in 
which he said, " To date, of 
twenty-one federal district 
judges appointed by President 
Carter and confirmed by the 
Senate, eleven came from 
nominating commissions. Of 
twelve additional federal district 
judgeship candidates either 
already nominated and awaiting 
confirmation, or presently being 
processed for nomination, nine 
have come from nominating 
commissions . 

"Of the 145 proposed new 
circuit and district court 
judgeships to be created by the 
Omnibus Judgeship Bill now 
pending in Congress, at least 
sixty percent will be filled with 
the assistance of nominating 
panels. We anticipate that 
additional panels will be created 
by Senators as district judgeship 
vacancies in their states now 
occur for the first time under 
this Administration . 

" In addition , Senators from 
approximately eight states have 
established a commission for 
the selection of candidates for 
U.S. Attorney." 

NOTICE TO OUR READERS 
The Third Branch is updating its 

mailing list. 
Non-federal subscribers who 

rece1ved a post card w1thm the 
past month request1 ng address 
verification should be certain to 

return the card at an early date. 
otherwise the reader w1ll be 
discontinued from future 
mailings of The Third Branch 
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SENATORS USING A NOMINATING COMMISSION 
FOR DISTRICT JUDGE RECOMMENDATIONS 

California 
Colorado 
Florida 
Georgia 
Indiana 
Iowa 
Kentucky 
Massachusetts 
Michigan 
New Hampshire 
New York 
New Mexico 
Ohio 
Oklahoma 
Pennsylvania 
Tennessee 
Utah 
Virginia 

PRESIDENT ISSUES 
NEW EXECUTIVE ORDER 
FOR CIRCUIT JUDGE 

COMMISSION 

President Carter issued on 
May 11 a new Executive Order, 
number 12059, creating the 
United States Circuit Judge 
Nominating Commission . 

The Executive Order estab­
lishes separate panels for each 
of the Judicial Circuits and two 
panels for both the Fifth and the 
Ninth Circuits . 

In general, the function of 
these panels will be to 
"recommend for nomination as 
circuit judges persons whose 
character, experience, ability 
and commitment to equal 
justice under law, fully qualify 
them to serve in the Federal 
judiciary." 

The Panel for the District of 
Columbia Circuit will have the 
dual responsibility of recom­
mending candidates for both the 
Circuit and the District Court . 

(The full text of the Executive 
Order can be found beginning 
on page 20949 of the May 16 
Federal Register .) 

Senators Cranston & Hayakawa 
Senators Hart & Haskell 
Senators Ch iles & Stone 
Senators Nunn & Ta lmadge 
Senator Bayh 
Senators Clark & Culver 
Senators Ford & Huddleston 
Senator Kennedy 
Senator Riegle 
Senator Mcintyre 
Senators Moynihan & Javits 
Senators Domenici & Schmitt 
Senators Glenn & Metzenbaum 
Senators Bartlett & Bellmen 
Senators Heinz & Schweiker 
Senator Sasser 
Senators Garn & Hatch 
Senator Byrd 

BANKRUPTCY STATISTICS 
RELEASED 

The Administrative Office of 
U . S . Courts' Bankruptcy 
Division has just released its 
bankruptcy statistics for the 
statistical year ending June 30, 
1976 which reveal that almost a 
quarter of a million persons or 
businesses availed themselves 
of the relief offered by the 
Bankruptcy Act during the 
period. 

The total number of cases 
filed was 246,549, the second 
largest number ever filed under 
the Act, but a decrease of 7,935 
cases or 3 .1 percent less than 
the number filed in the peak 
year, 1975. 

There was some drop in 
filings in all circuits except the 
District of Columbia Circuit, and 
those comprised of districts in 
highly industrialized northeast 
regions- the First , Second and 
Third Circuits . 

Paralleling the rise in filings in 
those regions was a continued 
rise in business bankruptcies to 
an all time high of 34,156. The 
sharpest increase in total filings 
occurred in the Third Circuit 
where filings rose from 7,484 in 
1975 to 10,090 in 1976, an 
increase of 34.8%. 

The Second Circuit followed 
with an increase in filings from 
14,623 in 1975 to 17,093 in 
1976, an increase of 2,470. 

This table shows the number 

of business and non-business 
bankruptcies in the last decac 

The number of busine. 
bankruptcies continued to rise 
in 1976 to reach the all-time 
high of 35,201 . This represents 
an increase of 5,071 cases or 
16.8 percent over 1975, the 
previous peak year. Signifi­
cantly, in the past seven years 
the percent of business cases to 
total cases filed has continued 
to increase, reaching 14.3 
percent of the total in 1976. 

The small drop in total filings 
occurred in the non-business 
bankruptcies. In 1976, they 
dropped from the all-time high 
of 224,354 cases filed in 1975 
to 211 ,348-a decrease of 5 .8 
percent. 

The Third Circuit, as in the 
previous year, experienced the 
greatest percentage of business 
bankruptcies in the nation-
24 .3 percent. With two 
exceptions, there was a 
decrease in all types of 
bankruptcy cases filed 
statistical 1976. 

Those exceptions were 
Chapter 9, under which two 
cases were filed compared with 
none in 1975, and Chapter 
Twelve under which 525 cases 
were filed compared to 280 in 
1975. While filings in Chapter 
Twelve cases increased in 
1976, the dismissal and 
adjudication rate in Chapter 
Twelve cases was also high in 
1976. Of the 218 Chapter 
Twelve cases concluded, 205 or 
94 percent were either by 
dismissal or adjudication . 

While there was some 
decrease in straight bankruptcy 
cases and in Chapter Eleven 
cases, the filings in both 
categories were the second 
highest in history. The most 
significant drop in filings, an 
18.5 percent reduction , 
occurred in Chapter Thirteen . 
However. the total filings unde· 
Chapter Thirteen, 33,579, al~ 
is the second highest in history 
under that Chapter . 

A total of 237,793 cases was 
closed in 1976. This is 45 ,001 



more cases than the number 
'5ed in 1975 and the largest 
.nber of cases ever closed in a 

-y""a r. 
However, despite the record 

number of cases closed in 1976, 
with the continued high volume 
of filings in 1976 the pending 
caseload continued to increase 

Statistical Non-
Year Business %of Total 

1967 191,729 92.0 
1970 178,202 91 .7 
1973 155,707 89 .9 
1975 224,354 88.2 
1976 211,348 85.7 

PROBATION OFFICER 
EXCELLENCE AWARD 

NOW INSTALLED AT FJC 

At a special commemorative 
ceremony at the Federal 
Judicial Center recently, a 
replica of the Richard F. Doyle 
Award which honors an 

;tanding federal probation 
.cer each year was mounted 

in a prominent location in the 
Center. 

The Doyle Award has been 
presented each year since 1974 
to a federal probation officer in 
recognition for outstanding 
contributions toward the 
improvement of the Federal 
Probation System . 

The award has three 
purposes: To enhance public 
opinion of federal probation 
officers; to recognize federal 
probation officers who have 
made outstanding contributions 
to the system; and, to recognize 
professional developments 
establishing new techniques 
toward the improvement of the 
Federal Probation System . 

The award is named for 
Richard F. Doyle, retired chief 
probation officer from the 
Fastern District of Michigan and 

first president of the Federal 
bation Officers Association . 
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to a record 271,039. 
At the close of 1976, there 

were 200 full-time and 29 part­
time referee positions or a total 
of 229 positions authorized. 
There were 1.402 clerical 
positions authorized at the close 
of 1976. 

Business %of Total Total 

16,600 8.0 208,329 
16,197 8.3 194,399 
17,490 10.1 173,197 
30,130 11.8 254,484 
35,201 14.3 246,549 

L 
Appointments 
Ellen B. Burns, U.S. District 

Judge, D.Conn., May 20 
Almeric L. Christian, Chief 

Judge, District Court of the 
Virgin Islands, May 1. 

Gustave Diamond, U.S. District 
Judge, W .D.Pa., May 24 

Daniel M. Friedman, Chief 
Judge, U.S. Court of Claims, 
May 24 

Paul A. Simmons, U.S. District 
Judge, W .D.Pa ., May 3 

Robert W. Sweet, U.S. District 
Judge, S.D.N.Y., May 18 

Donald E. Ziegler, U.S. District 
Judge, W.D.Pa., May 22 

Elevations 
George H. Barlow, Chief Judge, 

U.S. District Court, D.N.J ., 
May 15 

Howard C. Bratton, Chief Judge, 
U.S. District Court, D.N.M ., 
April 6 

Nominations 
Santiago E. Campos, U.S. Dis­

trict Judge, D.N.M., June 2 
Shane Devine, U.S. District 

Judge, D.N.H., May 17 
Mary Johnson Lowe, U.S. Dis­

trict Judge, S.D.N .Y., May 10 
Louis H. Pollak, U.S. District 

Judge, E.D.Pa ., June 7 

(See PERSONNEL, P. 8) 

Publications are primarily listed 
for the reader's information. 
Those in bold face are available 
from FJC Information Service. 

• The Care and Feeding of 
Trial Judges. Donald T. Barbeau. 
4 #1 Brief/Case 35-42 (Spring 
1978). 

• The Code of Judicial 
Conduct-the First Five Years in 
the Courts. E. Wayne Thode. 
1977 Utah L. Rev. 395-422. 

• The Context of Public 
Bureaucracies: an Organiza­
tiona I Analysis of Federal 
District Courts. Wolf V. 
Heydebrand. 11 Law & Society 
Rev. 759-821 (Summer 1977). 

• The Effect of Peremptory 
Challenges on Jury and Verdict: 
an Experiment in a Federal 
District Court. Hans Zeisel & 
Shari Seidman Diamond. 30 
Stan. L. Rev. 491-531 (Feb. 
1978). 
• The Litigants Search for 

Able Ad"ocates: the American 
and British Sys.t3ms. Irving R. 
Kaufman. Address before the 
Fifteenth Annual Meeting of 
the Virginia Bar Association, 
January 13, 1978. 

• Settling the Blockbuster 
Case. Otto R. Skopil, Jr. 
[Unpublished, 1978]. 

• Patterns and Strategies of 
Court Administration in Canada 
and the United States~ Carl 
Baar . 20 Administration 
Publique du Canada 242-274 
(1977). 

• Powers, Duties and 
Operations of State Attorneys 
General. National Association 
of Attorneys General. 1977. 

• Standards Relating to 
Judicial Discipline and 
Disability Retirement; American 
Bar Association. 1978. 

• Unreported Decisions in the 
U.S. Courts of Appeals. 63 
Cornell L. Rev. 128-148 (Nov. 
1977). 



CQQX>fJC 
ca1enaar 
June 26-27 Court Manage­

ment Workshop for Probation 
Officers, Little Washington, 
NC 

June 27-30 Video Production 
Workshop, Philadelphia, PA 

June 27-30 Crisis Intervention 
Seminar for Probation 
Officers, Minneapolis, MN 

June 28-29 Workshop for Dis­
trict Judges (3rd Circuit), 
Cherry Hill, NJ 

June 28-July 1 Fourth Circuit 
Conference, White Sulphur 
Springs, WV 

July (date open) Seminar for 
Assistant Federal Defenders, 
Baltimore, MD 

July 6 Judicial Conference 
Bankruptcy Committee, New 
York, NY 

July 6-7 Judicial Conference 
Advisory Committee on Civil 
Rules, Washington, DC 

July 6-7 Judicial Conference 
Advisory Committee on 
Criminal Rules, Washington, 
DC 

July 8-9 Training for Judges' 
Secretaries, San Francisco, 
CA 

July 10-11 Judicial Conference 
Subcommittee on Supporting 
Personnel. Houston, TX 

July 10- 12 Workshop for Inter­
preters, Phoenix, AZ. 
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July 10- 12 Management Train­
ing for Supervisors, Sacra­
mento, CA 

July 13-14 In-Court Manage­
ment Training Seminar, Bur­
lington, VT 

July 17-18 Judicial Conference 
Standing Committee on Rules 
of Practice and Procedure, 
Washington, DC 

July 18-21 Orientation Sem­
inar for Part-Time Magis­
trates, Denver, CO 

July 19-22 Tenth Circuit Con­
ference , Colorado Springs, 
co 

July 24-25 Judicial Conference 
Jury Committee, Hanover, NH 

July 24-25 Workshop for Per­
sonnel Clerks, San Francisco, 
CA 

July 24-28 Advanced Seminar 
for Pretrial Services Officers, 
Cincinnati, OH 

July 25-26 Management Train­
ing for Supervisors, Columbia , 
sc 

July 25 -27 Judicial Conference 
Review Committee, Denver, 
co 

July 26 -27 Judicial Conference 
Advisory Committee on Judi­
cial Activities, Denver, CO 

July 27 Time Management 
Seminar, Columbia, SC 

July 28 Time Management 
Seminar, Charleston, SC 

July 28 Judicial Conference 
Joint Committee on Code of 
Judicial Conduct, Denver, CO 

NEW FJC PUBLICATION 
AVAILABLE 

Observation and Study: 
Critique and Recommenda­
ti ons on Federal Procedures. 
A St udy perta ining t o the use 
of professional evaluation to 
support sentencing decisions 
under 18 USC §4205(c) and 
5010(e) . FJC R-77-13. 

(PERSONNEL, from P.7) 

Confirmations 
Robert F. Collins, U.S. District 

Judge, E.D.La., May 17 
Cristobal C. Duenas, Judge, 

District Court of Guam, May 
17 

Adrian G. Duplantier, U.S. Dis­
trict Judge, E.D.La ., May 26 

Harold H. Greene, U.S. District 
Judge, D. of Col. , May 17 

Alfred Laureta, Judge, District 
Court of the Northern 
Mariana Islands, May 17 

Leonard B. Sand, U.S. District 
Judge, S.D.N.Y., May 17 

Jack E. Tanner, U.S. Distr i- · 
Judge, E.&W.D.Wash ., 1\ 
17 

Withdrawal 
Len J . Paletta, U.S. District 

Judge, W .D.Pa ., May 25 

Deaths 
Robert P. Anderson, U.S. Senior 

Circuit Judge, 2nd Cir ., May 2 
John C. Bowen, U.S. Senior Dis­

trict Judge, W .D.Wash., April 
27 
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ANTITRUST COMMISSION 
UNDERWAY 

The National Commission for 
the Review of Antitrust Law and 
Procedures has held its 
organizational meeting and will 
be conducting public hearings 
through the end of July. 

The Commission, created by 
Executive Order 12022, will 
study and make recommenda­
tions in two main areas. In the 
first , the Commission will 
consider revisions in procedural 
and substantive rules of law to 
expedite and improve complex 
antitrust litigation.ln the second 
area, it will examine current 
justifications for the retention of 
the various exemptions and 
immunities from the antitrust 
laws. 

The Executive Order estab­
lishing the Commission set a 
six- month period for the 
Commission to undertake these 
studies and make final 
recommendations. 

(See ANTITRUST p. 3) 

SEMINAR FOR NEWLY 
APPOINTED 

DISTRICT JUDGES 

The Federal Judicial 
Center has announced the 
dates for the next seminar 
for newly appointed United 
States District Judges. 

The seminar will open 
with the usual open house 
at the Dolley Madison 
House Sunday evening, 
November 12, and will 
conclude on Saturday, 
November 18. 

Judges Frederick B. Lacey (D.N .J.), left, Alvin B. Rubin, (CA-5), center, and Charles B. 
Renfrew, (N .D. CA.) confer at the Dolley Madison House prior to testifying before tfle 
Antitrust Commission this month . 

DISPUTE OVER SPLITTING FIFTH CIRCUIT DELAYS 
JUDGESHIP BILL 

The Omnibus Judgeship Bill 
which would create over 150 
new judgeships at both the 
district and circuit levels has 
been delayed by controversy 
over the question of whether the 
Fifth Circuit should be split. 

There is no longer any dispute 
over the number of judgeships, 
117 for the district courts and 35 
for the courts of appeals, or the 
"merit selection" proposal in 
the bill. However, in the joint 
conference committee, mem­
bers of the House and Senate 
have been unable to reach 
agreement on ·the question of 
creating a new circuit out of the 
present Fifth Circuit by splitting 
off Louisiana and Texas. 

Senator James 0. Eastland of 
Mississippi, retiring chairman of 
the Senate Judiciary Commit-

tee, has taken the position that 
the Fifth Circuit should be split, 
a proposal which most of the 
House conferees oppose. 

Some civil rights groups 
have opposed splitting the Fifth 
along the lines advocated by 
Senator Eastland on the ground 
that it would make the 
remaining states in the Fifth 
Circuit a forum in which, they 
contend, civil rights cases will 
not be heard fairly. 

In addition, some conferees 
believe that a single circuit 
con~isting of just Texas and 
Louisiana would be too easily 
influenced by petroleum 
industry interests which are 
located in those states. 

Representative Peter W . 
Rodino, Jr., Chairman of the 

(See DISPUTE p. 4) 
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A.O. RElEASES WORKlOAD STATISTICS 

The Administrative Office of 
U.S. Courts has just released 
federal court workload statistics 
for the period April , 1977-
March, 1978 which reveals that 
for the nine month period ended 
March 31 ofthisyear, civil cases 
were up slightly in the district 
courts while pending bank­
ruptcy cases dropped slightly . 

Summary of Activity 

During the twelve month 
period ended March 31, new 
filings in the courts of appeals 
totaled 18,591, a drop of 3 .3 
percent from the 19, 233 cases 
filed during the comparable 
period last year. Terminations of 
appeals increased by 2 .7 
percent from the 17.406 last 
year to 17,880 this year, but 
with the level of dispositions still 
below that of filings by over 700 
cases, the pending caseload 
rose 4 .6 percent from 15.482 
last year to 16,193 as of March 
31 . 

Nearly all circuits reported 
declines in appeals docketed 
with only the Fourth and the 
Ninth Circuits countering the 
trend, each increasing by 8 .1 
percent . The Eighth Circuit 
dropped by nearly 16 percent 
from 1,165 cases, while the 
Second Circuit's filings fell by 
359 cases to 1 ,795 . 

Cases Under Submission 
in the Courts of Appeals 

Circuit · judges reported 438 
cases held under submission 
which have been heard or 
submitted more than three 
months before March 31 . This is 
an 18.7 percent increase over 
the 369 cases reported on 
March 31, 1977. A total of 308 
cases had been submitted more 
than three but less than six 
months, 49 for more than six but 
less than nine months, 36 for 
more than nine months but less 
than one year and 45 cases for 
more than · one year. 

The Third Circuit Court of 
Appeals, the Court of Claims 

and the Temporary Emergency 
Court of Appeals reported no 
cases under submission over 90 
days as of March 31 . The CCPA 
reported two cases which had 
been awaiting an opinion more 
than three but less than six 
months . 

District Courts 

The incoming civil caseload in 
the district courts rose by 5 .5 
percent during the twelve 
month period ending March 31 
as 136,258 civil actions were 
filed . The courts were able to 
terminate 122,224 . cases, an 
increase of 6 .2 percent over the 
115,066 . cases terminated a 
year ago. Total case dispositions 
did not exceed filings, resulting 
in an increase of 14,034 in the 
pending caseload. This was a 
new record level of cases 
pending, a jump of 9 .3 percent 
for the twelve month period . 

Of the 94 district courts, there 
were 66 which showed 
increases in filings while 28 
recorded declines. The changes 
ranged from an increase of 91 .5 
percent in the Southern District 
of Florida to a decrease of 61 .8 
percent in the Virgin Islands. 
The change in the Florida court 
stemmed primarily from a major 
rise in land condemnation cases 
while the drop in the Virgin 
Islands was due entirely to the 
transfer of jurisdiction to the 
newly organized Virgin Islands 
court system . 

The 6.2 percent increase in 
terminations resulted from 67 
courts registering gains in the 
number of terminations. The 
largest percentage increase in 
terminations was in the Eastern 
District of North Carolina-up by 
90.5 percent- and Rhode Island 
which was up by 90.2 percent. 

Pending cases in the 94 
district courts kept climbing, 
reaching a total of 164,660 as of 
March 31 . A total of 73 district 
courts showed . increases in 
their pending caseload while 21 

JUSTICE INSTITUTE 
PROPOSED 

On Ju ly 10, President 
Jimmy Carter unveiled the 
Administration 's proposal 
to phase out the Law 
Enforcement Assistance 
Administration and estab­
lish a National Institute of 
Justice. 

The Institute woul'd be 
w ithin the Department of 
Justice and contain three 
primary componants : A 
civil and criminal justice 
research body, a bureau of 
justice statistics, and a 
grant-making agency. 

The Third Branch will 
provide further information 
concerning the proposed 
National Institute of Justice 
in a future issue . 

showed a decline . The 5 .5 
percent increase in civil filings 
for the 12 month period ending 
March 31, stemmed mostly 
from an increaseof49.1 percent 
in real property actions which , 
in turn, was a result of the 
increase in land condemnation 
cases which increased 139.5 
percent from 2,581 to 6,181 
cases. Of the total, 4,680 were 
filed in the Southern District of 
Florida . 

Criminal Caseload 

During the twelve month 
period ending March 31, 1978, 
criminal filings decreased to 
37,380 cases or a 10 percent 
drop compared to the previous 
twelve months . Terminations 
were down by 15.9 percent from 
44,351 last year to 37,298 this 
year. 

Filings exceeded terminations 
by 82 cases, resulting in a 
pending caseload of 17,236 
cases in March 31, 1978, a 
slight increase of one-half of 
one percent above the pending 
case load of a year ago. 



SECOND CIRCUIT 
HONORED 

FOR EFFICIENCY 
A special session of the 

Second Circuit Court of Appeals 
was held June 26 to mark five 
years of "cleaning up the 
backlog" of the Court . 

For the last five years, the 
Second Circuit Court of Appeals 
has disposed of more appeals 
eac~ year than the number 
which were filed. 

The hour-long ceremony 
featured remarks by Attorney 
General Griffin B. Bell who also 
read a congratulatory letter from 
President Carter paying tribute 
to the efficiency of the Court . 

In the year ended June 30, 
some 1 ,850 cases were 
disposed of which is fifty more 
than will have been filed . 

The Attorney General praised 
the Court for its "extraordinary 
accomplishments" and The 
_Chief Justice sent the Court a 
letter in which he said it has 
accomplished "near miracles." 

Chief Judge Irving R. 
Kaufman said that the Court has 
taken steps "to stay afloat" and 
pointed out that "in cases with 
little jurisprudential value, our 
court has employed the English 
practice of deciding appeals 
orally from the bench, with a 
fairly comprehensive statement 
of [the] reasons for our 
decisions." 

(ANTITRUST from p. 1) 

The following major problems 
have been identified by the 
Commission staff: 
• Inherent complexity of facts 
• Lack of adequate judicial 
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Attorney General Griffin B. Bell. left. with Chief Judge Irving R. Kaufman at session 
commending Second Circuit Court of Appeals . 

management and control 
• Incentives to delay 
• Lack of specificity in 

pleadings and contentions 
• Breadth and burden of 

discovery 
• Dilatory behavior and 

harassing tactics 
• Inefficient evidentiary 

practices 
• Problems of structural 

remedies 
• Unclarity of attempt to 

monopolize standards 
To resolve these problems, a 

number of proposals are being 
considered: 
• Imposition of time limits 
• Increased sanctions for 

dilatory tactics 
• Financial disincentives for 

delay 
• Panel of judges with 

expertise in antitrust law 
• Greater issue definition 

earlier in pretrial 
• Narrower scope of discovery 
• Greater use of previously 

discovered material 
• Increased use of masters 

and magistrates 
• Increased use of time-saving 

evidentiary practices 
• Improved methods for 

effecting structural relief 
• Clarify standard for attempt 

to monopolize 
Persons desiring further 

information about the work of 
the Commission are invited to 
contact Timothy G. Smith, Staff 
Director, Department of Justice, 
Washington, D.C. 20530. 

THIRD CIRCUIT ADOPTS 
TWELVE MONTH 

SCHEDULE 

Chief Judge Collins J. Seitz 
announced recently that the 
Third Circuit Court of Appeals 
began a twelve - month 
schedule, beginning this month . 

He said, "The judges of the 
Court have unanimously 
adopted the twelve month 
schedule-a significant break 
from tradition-as part of the 
Court's long standing and 
continuing policy of promptly 
deciding its heavy volume of 
cases-a policy of maintaining a 
state of currency. The Court has 
been able to maintain a state of 
currency despite a growing 
caseload since 1973." 

Before the twelve-month 
schedule was adopted it was 
reviewed and approved by the 
Lawyers Advisory Committee of 
the Third Circuit. 

Under the new schedule, the 
Court will , for the first time, be 
sitting regularly in July and 
August to hear appeals on the 
merits and motions. In the past, 
only "motions panels" were 
convened in these months. 

The new schedule will provide 
more flexibility for the court in 
scheduling sessions and 
calendaring cases to better cope 
with surges in the work load. 



ARBITRATION PLAN 
DISCUSSED 

A conference focusing upon 
arbitration under local district 
rule was held in recent weeks. 
The all -day meeting was held 
under the sponsorship of the 
Office of Improvements in the 
Administration of Justice at the 
Department of Justice and 
chaired by Assistant Attorney 
General Daniel J . Meador. 
Among those in attendance 
were Chief Judge T. Emmet 
Clarie (D. Conn.), Chief Judge 
Joseph S. Lord, Ill (E.D. Pa .), 
Chief Judge Robert F. Peckham 
(N .D. Calif.), and Judge William 
W . Schwarzer (N .D. Calif.). 
Others included personnel from 
the Department of Justice, the 
Administrative Office ofthe U.S. 
Courts, Federal Judicial Center, 
and Congressional staff. 

At an informal luncheon 
between working sessions, the 
use of arbitration was praised by 
Chief Justice Warren E. Burger, 
Attorney General Griffin Bell , 
and Senator Dennis DeConcini 
(D. N.M .), Chairman of the 
Senate Subcommittee on 
Improvements in Judicial 
Machinery. 

The working sessions were 
intended to discuss among the 
parties the different approaches 
towards arbitration taken in the 
three districts mentioned above, 
as well as the Voluntary 
Masters Pilot Program of the 
Southern District of New York 
introduced by Chief Judge David 
N. Edelstein. The meeting was 
also helpful in providing 
feedback relative to the Justice 
Department draft bill, which 
calls for a three - year 
experiment in the use of 
arbitration in a minimum of five 
to eight districts and any other 
interested districts. 

Among the subjects dis­
cussed were the type of cases 
selected for arbitration, who 
classifies those cases, the 
selection and possible 
compensation of arbitrators, 
and discussion of the criteria the 
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INSTITUTE FOR 
COURT MANAGEMENT 

GRADUATES TENTH CLASS 
The Supreme Court of the 

United States was the scene for 
the Institute for Court 
Management's tenth gradua­
tion ceremonies last May. 
Thirty-two certificates were 
presented after the group had 
heard talks from both The Chief 
Justice and FJC Director A. Leo 
Levin . 

The Institute, started in 1969, 
reported in its 1977 annual 
report that, since 1970, 277 
individuals representing 41 
states, the DistriCt of Columbia, 
the Navajo Nation, Canada and 
the Philippines have completed 
their Court Executive Develop­
ment Program, thereby earning 
certification as Fellows of the 
Institute for Court Management. 

Today approximately 50% of 
those certified now serve as the 
administrators or on the 
administrative staffs of general, 
limited and special jurisdiction 
trial courts. 

(DISPUTES from p. 1) 

House Judiciary Committee, 
believes that the judgeship bill 
should not be used as a vehicle 
for splitting the Fifth Circuit and 
that such complicated action 
should be considered in 
separate legislation. 

Some believe that final action 
on the judgeships bill will come 
just before the Congress 
adjourns. The bill may then be 
hastily passed in the final days 
of the current Session when the 
conferees will be anxious to 
leave before the congressional 
elections. 

Federal Judicial Center will use 
to eva I uate the program 
including the effect of 
arbitration on the number of 
filings; on the number of trials; 
judge magistrate and clerical 
time saved ; savings in 
disposition time; and savings to 
litigants in the cost of litigation. 

Publications are primarily listed 
for the reader's information. 
Those in bold face are available 
from FJC Information Service. 

The Expansion of Federal 
Jurisdiction and the Crisis in the 
Courts. Harry Phillips. 31 Vand . 
L. Rev. 17-26 (Jan . 1978). 

Crisis in the Courts: Proposals 
for Change. Griffin B. Bell. 31 
Vand. L. Rev. 1-15 (Jan . 1978). 

Determinate Sentencing; 
Reform or Regression? 
Proceedings of the Special 
Conference on Determinate 
Sentencing, June 2-3, 1977, 
Boalt School of Law, University 
of California, Berkeley. LEAA, 
March 1978. 

Managing Information in the 
Big Case: Time for a Cooperative 
Experiment. Arthur R. Miller. 4 
Litigation 8-11 + (Spring 1978). 

A Matter of Color. A. Leon 
Higginbotham. Oxford Univer­
sity Press, 1978. 

The Scientist in the Court­
room: A Heady Experience with 
Many Dangers . Eugene 
Garfield. 10 Current Contents 5-
10 (June 12, 1978). 

Symposium: Computers in 
Law and Society. 1977 Wash U. 
L.Q. 372-540. 

In Praise of Local Rules. 
Steven Flanders. 62 Judicature 
28-36 (June-July 1978). 

Report on Judicial Business 
of the United States Courts in 
the Sixth Circuit, Nashville, 
Tenn. May 11, 1978. 

Towards a New Mode of 
Conflict Resolution in Civil 
Matters. Lewis D. Solomon & 
Williams S. Richards. 27 DePaul 
L. Rev. 1-22 (Fall 19-7). 

Trial Advocacy Competence: 
the Judicial Perspective . 
Dorothy Linder Maddi . 1978 
ABF Res. J. 105-151. 
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Status Report 

MAGISTRATES BILL CLEARS HOUSE COMMITTEE 

The House Committee on the 
J udicia ry voted on June 6th to 
report favorably S. 1613, The 
Magistrate Act of 1978. The 
vote on the bill to clarify and 
expand the j urisdiction of Un ited 
States magistrates was 23- 7 . A 
formal report on the legislation 
has not been f i led. 

The bill would expa nd the 
ju risdiction of magist rates in 
criminal cases by empowering 
them to t ry any misdemeanor 
case. Under present law, a 
magistrate may try only those 
misdemeanors which involve a 
possible fine of $1 ,000 or less. 
In civil litigation, the bill would 
provide explicit authority for a 
magistrate to try any case, with 
or without a jury, upon the 
consent of the parties. Finally, 
the bill would provide for stricter 
procedures for the selection of 
magistrates. 

The version of the bi II 
approved by the House 
Committee differs from that 
passed by the Senate on July 
22, 1977 in several particulars, 
although the basic jurisdictional 
grants are similar. In criminal 
cases, the Senate bill would 
authorize a magistrate to try any 
petty offense case without the 
affirmative, written consent of 
the defendant. The Senate bill 
would also expressly permit a 
juvenile accused of a petty 
offense to be issued a violation 
notice and would afford the 
juvenile an opportunity to post 
and forfeit collateral on the 
charge, without invoking the 
procedures of the Juvenile 
Delinquency Act. Both of these 
provisions have been deleted in 
the version approved by the 
House Committee. 

The House Committee 
included in the bill two adminis­
trative provisions not found in 
the Senate version. Under the 
House proposal, the Director of 
the Administrative Office of the 
United States Courts would be 

requ ired to submit a report every 
two years to the Congress. The 
report would contain deta iled 
statistical information concern­
ing the number of civil cases 
referred to magistrates under 
the n ew law and t he 
prosecution of appeals in such 
cases. The Director would also 
be requ ired to include in the 
report information as to the 
professional qualifications and 
backgrounds of indi vi d uals 
appointed to serve as United 
States magist rates. The second 
provision added by the House 
Committee would expressly 
authorize the attendance of a 
court reporter at any civil trial 
conducted by a magistrate 
unless the parties, with the 
approval of the magistrate or a 
judge, agree that the attendance 
of a court reporter would not be 
necessary. 

In addition, the House 
Committee has tightened the 
bill's provisions for selecting 
magistrates. The Senate version 
would require the Judicial 
Conference to promulgate 
qualification standards and 
selection procedures for 
magistrates. The House bill 
would require selection of 
magistrates through Merit 
Selection Panels, appointed by 
the district courts, which would 
be similar to panels now 
assisting in the selection of 
some district and all circuit 
judges. 

When a formal report is filed 
by the House Judiciary 
Committee, the bill will be 
referred to the Rules Committee 
of the House. Thereafter, it will 
be brought before the full House 
for consideration. If the bill 
passes the House, differences 
between the House and Senate 
versions would still have to be 
resolved before final enactment 
of the expanded and clarified 
jurisdiction of magistrates. 

Chief J udge Oliver Seth 

TENTH CIRCUIT 
HOLDS AN NUAL M EETING 

IN COLORADO 
Chief Judge Oliver Seth 

opened the Tenth Circuit annual 
Judicial Conference this month 
at Colorado Springs. 

Speakers at the meeting 
included' representatives of 
business, medicine and other 
circuits. Justice Byron R. White, 
Circuit Justice and a native 
Coloradan, discussed recent 
Supreme Court decisions . 
Judge Shirley M . Hufstedler of 
the Ninth had as her subject, 
"Some of My Best Friends Are 
Lawyers . " She discussed 
criticism of the bar generally, 
and specifically the competency 
of lawyers to adequately 
represent their clients-a timely 
subject these days. . 

Judge Elmo B. Hunter (W.O. 
Mo.), Chairman of the Court 
Administration Committee, 
talked about recent proposals in 
the law of diversity jurisdiction. 

Representing the Admi nistra­
tive Office were Edward V. 
Garabedian and James E. 
Macklin, Jr. and Director A. Leo 
Levin represented the Federal 
Judicial Center. 



FRIEDMAN TAKES OATH 
AS CHIEF JUDGE 

U.S. COURT OF CLAIMS 
Dan iel M . Friedman became 

the Eleventh Chief Judge of the 
United States Court of Claims 
May 24, 1978. Chief Justice 
Burger presided over the 
ceremony at the Court of Claims 
in Washington, D.C. Chief 
Judge Friedman succeedes 
Chief Judge Wilson Cowen who 
retired March 1, 1977. 

The Court of Claims was 
established in 1855 to provide a 
forum in which individual 
citizens and corporations could 
sue the Federal Government for 
money damages. The Court has 
jurisdiction over a wide variety 
of claims where Congress has 
waived sovereign immunity. 

Because the Federal Govern­
ment is the Nation 's largest 
contractor, purchaser and 
employer, the Court has a heavy 
volume of cases often involving 
complicated technical issues 
and large amounts of money. 

The Court's final judgments 
are subject to review only by the 
Supreme Court on writ of 
certiorari. 

Judge Friedman was born in 
New York City in 1916. He 
graduated from Columbia Law 
School in 1940. In 1962 Judge 
Friedman was appo i nted 
Second Assis t ant to the 
Solicitor General , and in 1968 
First Assistant . He has argued 
more than 75 cases before the 
Supreme Court i ncluding 
Buckley v. Valeo concern ing the 
constitutionality of the Federal 
Election Campaign Act of 1971 , 
and Butz v. Economou decided 
June 29, 1978, in which the 
Court examined whether 
executive officials of the Federal 
Government have absolute or 
qualified immunity in civil suits 
for damages against them based 
upon actions taken as part of 
their official duties . He worked 
on and was responsible for 
briefs in hundreds of cases. 

Judge Friedman received the 
Attorney General 's Exceptional 
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Chief Judge Daniel M . Friedman 

More on Advocacy 

ABA POLL SHOWS 60% 
FAVOR CERTIFICATION 

REQUIREMENT 
Chief Justice Burger's speech 

on lawyer competency last 
February sparked a number of 
developments--articles, panel 
discussions, speeches and 
surveys. The Chief Justice has 
estimated that between one ­
third and one-half ofthe lawyers 
in this country are underquali­
fied to represent their clients in 
the courts . 

The most recent survey was 
done by a New York public 
opinion research firm at the 
instigation of the American Bar 
Assoc iation Journal. The results 
of the survey are reported in the 
June issue . 

The survey shows there is a 
" high degree of acceptance " for 
the Chief Justice's assert ion 
and was, the Journal article 
states, " surprising in view of the 
fuss ra i sed by Burger ' s 
statements .. . . " 

Five hundred and ninety- nine 
lawyers were polled through 
telephone interviews. When 
queried as to whether they 
would agree with the Chief 
Justice, 41 % said yes; 51 % 
replied in the negative; and 8% 
were uncertain . 

The breakdown by categories 
showed that the majority (51 %) 
of lawyers interviewed, with 

Service Award in 1969; the Tom 
C. Clark Award from the District 
of Columbia Chapter of the 
Federal Bar Association in 
1976; and the National Civil 
Service League Career Service 
Award in 1976. 

incomes of $50,000 or more, 
and those working in large law 
firms, replied in the affirmative . 
Negative replies came from 
lawyers in smaller cities , 
smaller incomes, and from 
small- to middle-sized law firms. 

The percentages on the 
affirmative side were even 
higher when an inquiry was 
made as to whether they would 
favor a spec ialty certification 
requirement for trial advo­
cates- a total of 60% (and a high 
of 72% for litigation when they 
were queried as to whether this 
certification should be 
specifically required for a 
generalist, a business lawyer or 
a litigation lawyer). 

As for what to do about it, 
again there were differences. 
The majority did not favor 
increased judicial authority to 
deal with poor advocacy. Law 
school training received the 
broadest general approval but it 
ranked behind approval for an 
apprenticeship training period 
" as the single most important 
step to combat poor advo­
cacy .. .. 

Still another report , published 
in May by the Educational 
Testing Service, reflects that the 
Chief Justice's estimate may be 
too low. They questioned 1,600 
alumni of six law schools, all 
practicing attorneys. 

Here are some ot the results 
of the ETS survey, based on their 
interviews: 
•Sixty percent said their 

education had not prepared 
them to investigate facts. 

• Sixty-nine percent indicated 
they had not learned how to 
counsel clients . 
• Seventy-seven percent felt 

they left their law schools 
unprepared to negotiate 
settlements. 

• Of the 47.4% who did trial 
and litigation work 19.6% said 
they received no law school 
training in this area , and 10.8% 
said that which they did receive 
was of no use. 

As for the cures, the ETS 
survey puts the blame not so 
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BOLIVIAN, CANADIAN PRISONER TRANSFERS 
UNDERWAY 

Prisoner transfers with 
Bolivia and Canada are now in 
progress. The first American 
prisoners were transferred back 
to the United States from Bolivia 
in late July and the transfer of 
transfer of Canadian and 
American prisoners is set for 
early September 

At a planning meeting held 
July 6th in Chicago, representa­
tives of th e Administrative 
Office Criminal Justice Act 

much at the door of the law 
school but more with the state 
bar examiners. They would opt 
for a national program which 
would call for certification only 
after lawyers had shown 
themselves to be competent and 
knowledgeable in substantive 
law and able to serve as an 
advocate . And, they would have 
the specialized certification 
standards set by a national 
organization comprised of both 
s.tate and federal representa­
tives. They see potential for 
danger should all 50 states 
function with 50 systems and 
the federal courts and federal 
agencies all operate with 
different standards. 

Joel Seligman, an Assistant 
Professor of Law at North­
eastern University, writing in 
the Hartford Courant after the 
ETS report was released, ended 
his article with : " The message 
of the ETS survey is clear: We 
must ~ct at once to ensure every 
Amencan who hires a lawyer 
hires someone who knows what 
he is doing ." 

In a press release from the 
Supreme Court July 17 , 
comm~nting on these surveys, 
the Ch1ef Justice said he would 
be meeting in August with the 
members of the Judicial 
Conference Committee to 
Propose Standards for 
Admission to Practice in the 
Federal Courts. That committee 
chaired by Chief Judge Edward 

Division, several United States 
Magistrates, a representative of 
the Bureau of Prisons and 
prison transfer coordinator 
Michael Abbell who is Special 
Assistant to the Assistant 
Attorney General of the Justice 
Department Criminal Division 
discussed the transfer of 
Canadian and American 
prisoners. 

Over 200 American inmates 
are in Canadian prisons and 
about 95 Canadians in 
American prisons. The transfers 
between Canada and the United 
States as well as between 
Bolivia and this country will be 
the first under the respective 
treaties . They follow the 
continuing transfer of prisoners 
between the United States and 
Mexico. 

The treaties between each 
nation require each nation to 
agree to each transfer and each 
prisoner to voluntarily agree to 
the transfer . A transferred 
prisoner may contest his 
conviction only in the country in 
which he was convicted. 

At the Chicago meeting 
Magistrate Ronald J . Blask(S.D. 
Tex.) and federal defender 
Charles Szekeley (S .D. Tex.) 
d1scussed the problems which 
they encountered during the 
initial transfer of Mexican and 
American prisoners. 

Transfer coordinator Abbell 
said preliminary discussions 
have been held with Peru 
Turkey, West Germany and 
Panama on the future prisoner 
transfers. The transfer of 
prisoners between United 

J . Devitt (D . Minn.) has been 
studying advocacy in the federal 
courts for the past two years . At 
the August meeting members of 
this committee will review 
drafts of proposals for a new 
system promoting a higher level 
of competence in federal trial 
court advocacy. 

Rule 23(b)(3) 

LEGISLATION TO BE 
INTRODUCED ON 

CLASS DAMAGE ACTIONS 

The Department of Justice 
has been developing a draft 
statute proposing changes 
governing class damage actions 
presently brought under Rule 
23(b)(3). 

At its meeting last March, the 
Judicial Conference of the 
United States reviewed a report 
and recommendations from the 
Advisory Committee on Civil 
Rules, and thereafter approved 
in principle the revision of Rule 
23(b)(3) of the Federal Rules of 
Civil Procedure by direct 
legislative enactment, rather 
t h a n .t h r o u g h r u I e - m a k i n g 
authonty. However, the Judicial 
Conference reserved for further 
consideration "the merits of any 
specific statutory proposals and 
th.e appropriateness of dealing 
w1th specific aspects of such 
proposals through the rule­
making authority." 

Specific proposals for 
ch~nges in class damage 
act1ons are currently being 
reviewed by the Office of 
Management and Budget. As 
soon as this review is 
completed, which should occur 
by the end of July, the 
Dep~rtment of Justice will urge 
the Introduction of legislation 
based on its recommendations. 

When the text of the final bill 
becomes available, a detailed 
report on this legislation will be 
printed in The Third Branch. 

States and Panama is required 
under the recently ratified 
Panama Canal Treaties. 

Federal defenders Edward F. 
Marek (N.D. Ohio) and Thomas 
White (W.O. Pa.), and assistant 
defenders Bernard Velasco (D . 
Ariz.), Thomas Hillier (W.O. 
Wash.), Donald N. Krosin (N.D . 
Ohio) and Richard Walsh (N .D. 
Ill.) will participate in various 
aspects of the prisoner 
programs with Canada and 
Bolivia . 



nEL 
Nominations 
Jose A. Gonzalez, Jr., U.S . 

District Judge, S.D. FL, July 6 

Confirmations 
Santiago E. Campos, U.S. Dis­

trict Judge, D.N.M ., July 10 

Shane Devine, U.S. District 
Judge, D.N .H., June 23 

Mary Johnson Lowe, U.S. Dis­
trict Judge, S.D.N.Y. , June 23 

Louis H. Pollak, U.S. District 
Judge, E. D. PA, July 10 

Robert H. McFarland, U.S . Dis­
trict Judge, D. Canal Zone, 
July 10 

Deaths 
Louis Hoffman, Municipal Court 

of the Virgin Islands, June 18 
Luther W . Youngdahl , U.S. Sr. 

District Judge, District of 
Columbia, June 21 

'Terry L. Shell, U.S. District 
Judge, E.&W. D.AK, June 25 

Appointments 
Robert F. Collins, U.S. District 

Judge, E.D. La ., May 31 
Harold H. Greene, U.S. District 

Judge, Dist. of Columbia , 
June 21 

Adrian G. Duplantier, U.S. Dis­
trict Judge, E.D. La ., June 1 

Jack E. Tanner, U.S. District 
Judge, E. & W . WA, June 2 

Cristobal C. Duenas, U.S. Dis­
trict Court of Guam, June 15 
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Director Emeritus 

REPORT RELEASED ON 
CENTRAL LEGAL STAFFS 

A new FJC monograph on the 
use of central staffs by the 
judiciary in each of the U.S. 
Courts of Appeals is now 
available in the Information 
Service Office. 

Central staff consist of 
lawyers, located at circuit 
headquarters, who work for the 
court as a whole . They function 

QQQX)fJC 
ca1enaar 
Aug . 1-2 Judicial Conference 

Court Administration Com­
mittee; Colorado Springs, CO 

Aug . 7-9 Management Train­
ing for Supervisors; Oxford, 
MS 

Aug. 14-16 Committee of the 
Judicial Conference of the 
United States to Consider 
Standards for Admission to 
Practice in the Fed era I·Cou rts 
Mackinac Island, Ml 

Aug. 14-15 Meeting of the 
Board, Federal Judicial 
Center, Mackinac Island, Ml 

Aug.14-16 Workshopfor Docket 
Clerks; Salt Lake City, UT 

Aug. 20-23 Eighth Circuit 
Judicial Conference; 
Brainerd, MN 

Aug. 23-25 Basic Instructional 
Technology Workshop; Louis­
ville, KY 

Aug .24-25 Judicial Conference 
Budget Committee; Dearborn, 
Ml 

Aug. 28-29 Workshop for Per­
sonnel Clerks; Milwaukee, WI 

Aug . 28-30 Advanced Instruc­
tional Technology Workshop; 
Louisville , KY 

Aug. 28-Sept. 1 Advanced Sem­
inar for Pretrial Services 
Officers; Pittsburgh, PA 

in all the circuits now; however, 
their tenure and responsibilities 
vary throughout the circuits . 
Creation of these positions was 
a response of the federal courts 
to meet the rapid increase in the 
work load in the appeallate 
courts . 

FIRST CLASS MAIL 

POSTAGE AND FEES PAID 

UNITED STATES COURTS 

*U.S. GOVERNMENT PRINTING OFFICE: 1978-240-891(7) 



Dolley Madison House , 1520 H Street, N.W., Washington, D.C. 20005 

Bulletin of the Federal Courts 

VOL. 10 No.8 Published by the Administrative Office of the U.S. Courts and the Federal Judicial Center AUGUST, 1978 

REPORT RECOMMENDS 
DISCOVERY 

CUT-OFF DATES 

The Federal Judicial Center 
has released "Judicia l Controls 
and the Civil Litigative Process: 
Discovery", the second of three 
volumes to be publ ished from 
the District Court Studies 
Project. 

The report shows a strong 
relationship between the 
imposition of discovery cut-off 
dates and shortened elapsed 
discovery time. It also indicates 
a reduction in overall case 
disposition time in cases before 
judges who use strong 
discovery controls. The report 
was based on an analysis of 
docketed discovery activity in a 
sample of over 3,000 termi ­
nated cases drawn from six 
metropolitan district courts. 

The report disclosed two 
reasons why reliance on control 
of discovery through attorney 
initiative is ineffective in secur­
ing timeliness. 

First, despite widespread 
failure on the part of attorneys to 
observe the thirty-day period 
provided by the federal rules, 
compelling orders are rarely 
requested . This is so even 
though rulings on motions for 
compelling orders overwhelm­
ingly favor the moving party. 

Secondly, sanction motions 
are rarely filed. 

Effective control , therefore, 
depends upon judicial case 
management exercised pn-

(See DISCOVERY P. 2) 

Photograph courtesy the Curator's Office, Supreme Court of the United States. 

On August 6, Lord Widgery and Chief Justice Burger, the heads of the judiciaries of 
England and the United States, joined in a ceremony to commemorate the first convening of 
the Supreme Court of the United States in New York City. 

The setting was modern- a downtown New York City hotel- but the references were to a 
very old and very historic site. 

The build ing pictured above is the old Royal Exchange Building, formerly at the foot of 
Broad Street in New York City . The Court met here for its first two sessions, reconvening in 
Philadelphia , then the National Capital, until 1800. 

Unveiled at the close of the ceremony, was a plaque which will be placed near the site as a 
permanent reminder of the early history of the United States Supreme Court. 

SENTENCING STUDY ANNOUNCED 

The Department of Justice 
recently announced the award 
of an $897,124 contract for 
detailed research on sentencing 
practices in the federal courts. 

The eighteen-month study 
will be conducted by the Insti­
tute for Law and Social 
Research of Washington, D.C. 

" The study will develop 
extensive data that could be 
used, for example, in creating 
sentencing guidel ines," Attor ­
ney Genera l Gr iff in B. Bell said. 

"Precise information on 
apparent disparities in 
sentences for the same offense 
will contribute to making the 
sentencing process more effec­
tive and fair ." 

The project will have three 
major components: 

• Sentencing variations will 
be examined in six representa­
tive judicial districts to be 
selected. 

Researchers will study t he 
(See SENTENCI NG P. 2) 



DISCOVERY from Page 1 ----­

marily under provisions of Rule 
83 of the Federal Rules of Civil 
Procedure. This rule confers 
upon courts and judges the 
discretion to promulgate rules 
and otherwise regulate federal 
practice in any manner "not 
inconsistent with" the Federal 
Rules. 

The amount of discovery 
activity in the sample cases was 
surprisingly low. More than half 
of the terminated cases under 
study had no recorded discovery 
requests. Cases having discov­
ery ranged from those with only 
one request (1 0.5 percent of the 
total) to a case with sixty-two 
requests . Less than five percent 
of the cases had more than ten 
requests. 

The report quantified the 
effects of case characteristics 
on the probable amount of 
discovery activity. The predicta­
bility of discovery makes it 
particularly suitable for case 
management. 

The study examined strong 
discovery controls with respect 
to judges and courts. It was 
shown that: 

• The stronger the extent of 
controls by judges and courts, 
the more time is saved in the 
discovery process 

• Cases exhibit the same 
patterns of discovery requests 
regardless of the extent of 
controls 

• Responses to discovery 
requests are prompter where 
strong controls are applied 

• Controls do not result in 
additional burdens on judges 
because of greater use of 
motions to compel 

• Gaps of time between dis­
covery initiatives are substan­
tially shortened when strong 
controls are applied 

The ultimate benefit to judges 
and courts is from the shortened 
total case disposition time -
elapsed time from case filing to 
termination-that results when 
strong controls are used . 
Judges exercising the strongest 
controls settled cases ten 
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SENTENCING from Page 1 

presentence reports of 3,000 
convicted offenders and the files 
of U.S. Attorneys on an addi­
tional 1 ,800 persons sentenced 
after plea bargaining. They also 
will compare sentences with 
time actually served in prison . 

• A series of special reports 
will be compiled on the effects of 
sentencing on offenders and the 
federal criminal justice system. 

The project will develop infor­
mation on how sentences relate 
to rehabilitation and to deterring 
crime by former offenders, as 
well as members of the general 
public. There also will be 
estimates on how much crime is 
prevented by imprisoning 
offenders. The cases of 1 ,200 
offenders sentenced to proba­
tion, in addition to a sample of 
those sentenced to prison, will 
be examined. 

• Opinion surveys will be 
taken of 1,200 persons in the 
general public, 450 federal 
judges, 100 U.S. Attorneys or 
assistants, 100 defense 
attorneys, 1 00 prison officials, 
and 150 offenders. 

Members of the general 
public will be asked what they 

months sooner than those 
imposing limited or no controls 
and completed trials over a year 
sooner. Courts exercising the 
strongest controls settled cases 
eleven months sooner and 
completed trials almost two 
years earlier than courts 
exercising the least controls. 

A discovery timing control 
model incorporating the rela­
tionships found in the data from 
the courts studied recommends 
a case management strategy for 
effective control of the discovery 
process: 

• Invoke judicial controls as 
soon as the issues are joined by 
all parties 

• Set discovery cut-off dates 
according to the guidelines 

consider appropriate sentences 
for various types of offenses and 
offenders and what punish­
ments they believe most effec­
tive in preventing criminal 
behavior. 

Judges and other justice 
system personnel will be asked 
for their detailed views on 
sentencing and the advantages 
and disadvantages of different 
types of sentencing systems. 

There will be stringent 
safeguards to ensure the 
privacy of all persons from 
whom information is obtained. 

A criminal code reform bill, 
approved by the Senate and 
under review in the House, 
would create a Commission to 
develop sentencing guidelines. 
Federal judges would not have 
to follow the Commission's 
guidelines but would be 
required to explain reasons for 
sentencing above or below 
guideline ranges. The Commis­
sion would be set up within two 
years of the bill's enactment. 

The research project will 
develop hypothetical systems 
for creating sentencing guide­
lines but will not create guide­
lines themselves. 

provided in the report 
• Enlarge the cut-off date 

only if the moving party shows 
both active discovery during the 
initial control period and a 
specific need for further 
discovery 

• Terminate the discovery 
period shortly before the final 
pretrial conference. Both dates 
should be set in a single order to 
insure efficient transition from 
discovery to final pretrial 
conference 

• Embody the essentials of 
the discovery timing control 
system in a local rule 

Copies of the report may be 
obtained from the Information 
Service Office of the Federal 
Judicial Center. 
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ANALYSIS: JUDICIAL DISQUALIFICATION STATUTE CONSTRUED 
A Federal Judicial Center staff 

paper has been prepared at the 
request of the Joint Committee 
of the Judicial Conference of the 
United States on the Code of 
Judicial Conduct as an aid to 
judges in construing 28 U.S.C. 
§455, the judicial disqualifica ­
tion statute . 

The provisions of the statute 
were substantially amended in 
1974, and the staff paper 
entitled, Decisions Construing 
the Judicial Disqualification 
Statute, provides an analysis 
with annotations, of each sub­
section of the statute . 

The statute establishes an 
objective standard for judicial 
disqualification under Section 
455(a) and the moving party is 
required to show facts that 
"would convince a reasonable 
man that a bias exists." It has 
not yet been resolved , according 
to the staff analysis, whether 
this standard is to be viewed 
from the perspective of the 
litigant invoking the statute or 
from the objective standpoint of 
a "reasonable man. " 

The statute not only abolishes 
the "duty to sit" doctrine, but 
lists five specific instances that 
mandate disqualification . The 
analysis explores each of the 
areas of personal bias or 
prejudice, conflict of interest, 
prior association, family rela­
tionships, and financial interest. 

The "personal bias or 
prejudice" required to be shown 
for disqualification under 
Section 455(b)(1) has been 
defined as that which stems 
from an extrajudicial source and 
results in an opinion on the 
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merits on some basis other than 
what the judge learned from 
his/ her participation in the 
case . Further, a judge should 
recuse himself/herself when 
the judge has "personal 
knowledge of disputed 
evidentiary facts concerning the 
proceeding ." The requirement 
that the bias or prejudice be 
extrajudicial in origin led a court 
to hold that reading a 
defendant's presentence report 
does not constitute grounds for 
a judge to recuse himself/ 
herself. Disqualification should 
occur, however, if a judge has 
received ex parte communica­
tions advising him of facts 
relevant to the case; however, 
conferences between the court 
and defense counsel in camera 
were held not to justify recusal if 
the conference took place with 
the consent of plaintiff's 
counsel. 

Sections 455(b)(2) and (3) deal 
with potential conflicts resulting 
from the judge's prior status in 
either private or governmental 
practice . In one case, although 
petitioners did not a liege 
personal bias or prejudice, the 
judge was disqualified because 
a former law partner had 
rendered professional services 
directly concerning the issues in 
controversy in the case . 

Section(b)(3) requires 
disqualification only if a judge 
expresses an opinion regarding 
or has participated in the 
particular case before him. The 
former (employer) agency's 
position on issues or contro­
versies per se will not cause 
disqualification. Similarly, a 
judge who is a former 
Government lawyer is not 
deemed to have been " associ­
ated " with the other lawyers in 
that agency if the judge had no 
exposure during his agency 
tenure to the case presently 
before him . Finally, a question 
often arises concerning matters 
that were at some stage of 
prosecution while the judge was 
a United States Attorney . 

Carefully defining the word 
" case, " the Seventh Circuit 
recently held, in Barry v. United 
States, that the statute had not 
been violated, because no case 
had existed against the 
defendants until after the judge 
in question had left the United 
States Attorney's office . 

Although Section 455(b)(4) 
refers primarily to disqualifi­
cation in cases of personal 
financial interests, it has been 
held that membership in a bar 
association was not an 
"interest" within the meaning 
of the subsection . It has been 
suggested, however, that the 
draftsmen of the Code of 
Judicial Conduct did have 
economic interests in mind 
when they wrote the provision 
upon which this subsection was 
based . Further, one commenta­
tor reasoned that other interests 
fall within the purview of 
Section 455(a). 

Section 455(c) stipulates that 
the judge has a responsibility to 
be aware of his immediate 
family's financial interests as 
well as his own ; the 
classifications in this require­
ment are similar to those set 
forth in section 455(b). Although 
subsection (b) was intended to 
be strictly construed, decisions 
have indicated that a judge must 
consider "the remoteness of the 
interest and its extent or 
degree" in determining whether 
to disqualify. 

The amended statute allows 
waiver only where the 
disqualification plea is based on 
section 455(a), and then only 
after an on-the -record , full 
disclosure has taken place. 
Under Section 455(b), however, 
waiver is impermissible. 

Copies of the paper may be 
obtained from the Federal 
Judicial Center Information 
Service Office. 



CHIEF JUDGE PHILLIPS 
TO TAKE SENIOR STATUS 

Judge Harry Phillips, who has 
been Chief Judge of the Sixth 
Circuit since August 25, 1969, 
has notified President Carter 
and Attorney General Bell that 
he will take senior status 
"effective upon the date of the 
commission of my successor." 
Ch ief Judge Phillips ' communi­
cation added : "If my successor 
has not been appointed and 
confirmed, and his or her com­
mission signed prior to January 
15, 1979, my Senior Judge 
status will become effective at 
the close of business on that 
day." 

The Judge's record shows 
that he has, during all h is tenure 
on the Sixth Circuit Court of 
Appeals, put the work of that 
court above all other considera­
tions. Typically, he added in his 
Jetter that he intended to 
continue to perform substantial 
judicial duties during the 
foreseeable future and that he 
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Chief Judge Harry Phillips of the Sixth 
Circuit. 

was "motivated to take this step 
in order to provide a much 
needed additional judge for the 
Court .. .. Legislation now pend-
ing . . . would create two addi-
tional circuit judgeships [but] 
even with the addition of these 
two new judgeships, it will not 
be possible for our court to keep 
pace with our drastically 
increasing caseload." 

Judge George C. Edwards, Jr., 
of Cincinnati, Ohio, will be Chief 
Judge Phillips' successor. 

COMPUTERS AID CASE CALENDARING 
AND JUDGE ASSIGNMENT 

The Federal Judicial Center 
has just completed a project, 
through the use of computers, to 
help a case backload problem 
occurring in the Ninth Circuit. 

Calen 9 is a computer 
program on the Federal Judicial 
Center 's Courtran computer, 
written at the request of the 
Court of Appeals for the Ninth 
Circuit. Its purpose is to auto­
mate the procedures already in 
use in the court for assigning 
cases on calendars and judges 
to panels. The case calendaring 
section is now operational, and 
has undergone several 
rev1s1ons in the process of 
becoming a useful administra­
tive tool. 

The program works according 
to procedures for grouping 
cases devised by Judge Shirley 
Hufstedler (CA-9) and adopted 
as official procedure by the Cir­
cuit Cou nci I. Staff attorneys 

assign each case a "point 
count," based on its difficulty 
and the amount of time it can be 
expected to take to be heard. 
Relatively simple cases are 
worth one point; relatively 
difficult ones are given up to ten 
points. A panel can hear fifteen 
or sixteen points in a sitting. The 
computer is used simply to 
select cases from the backlog in 
groups of fifteen or sixteen 
points. 

Criteria for grouping cases 
have included requiring that 
cases be from the same district 
to minimize the number of 
assigned judges who must be 
disqualified from sitting on a 
panel, and grouping cases by 
their subject matter, to 
maximize judge efficiency in 
hearing the group of cases. 

In addition, the program 
recognizes that certain classes 
of cases with statutory and 

other priority must be selected 
before others. For example, 
criminal appeals have the 
highest priority; and certain civil 
appeals (habeas corpus, immi­
gration, OSHA, and the like) 
automatically receive next 
highest priority. Further, cases 
are given priority by virtue of 
having been pending for a 
longer time than other cases. 
The program also permits indi ­
vidual cases to be ordered onto a 
calendar (al though not to a 
particular one), or to be ordered 
off, at the request of the court. 
Finally, the program lists all 
calendars it puts together. 

The data base is a list of cases 
maintained by court personnel. 
The maintenance procedure 
uses a standard Courtran text 
editor that gives the operator a 
great deal of flexibility in modi­
fying case characteristics or 
correcting erroneously recorded 
information . The information 
maintained by the court goes 
beyond the minimal character­
istics required by the computer 
program (docket number, sub­
ject matter, district, case name, 
and other information) and 
includes more complete cate­
gorical information, case status, 
and indicators of case com­
plexity. Modifications to the 
form of the data require fairly 
substantial modification of the 
program. 

The success of the program is 
primarily a result of the prior 
work done at the court to 
systematize its procedures for 
dealing with its backlog . The 
means by which staff attorneys 
assign "difficulty points" to 
cases predated the computer 
system, and was crucial to the 
system's proper functioning . 
Further, the dedication and 
capabilities of court personnel 
in learning to use and 
manipulate the system were 
crucial factors. 

A final report on the operation 
and capabilities of Calen 9 is 
available from the Information 
Service at the Federal Judicial 
Center. 
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SYMPOSIUM ON SELECTION, DISCIPLINE AND REMOVAL 
OF FEDERAL JUDGES HELD 

A symposium, co-sponsored 
by the American Judicature 
Society and the Aspen Institute 
for Humanistic Studies, was 
held at Aspen, Colorado, last 
month to discuss an old subject 
-how federal judges should be 
selected and whether some 
procedure other than impeach­
ment should be adopted for 
removal. 

The group of twenty-five 
participants were all selected 
for their direct relationship to 
the federal judiciary or because 
of an expressed interest in the 
subject. They were law profes­
sors, writers, members of the 
Judicial Nominating Commis­
sions who screen the candi­
dates, a representative from the 
President's staff who is daily 
involved in the selection pro­
cess, an Assistant Attorney 
General from the Department of 
Justice, and a lawyer from the 
Federal Judicial Center. Four 
federal judges (Judges Arlin 
Adams, William E. Doyle, 
Clement F. Haynsworth, Jr. and 
Donald P. Lay) and one nominee 
for a federal circuit judgeship 
(Theodore McMillian) were in 
attendance. 

With such a mix of back­
grounds and personalities there 
were bound to be differences. 
But there were also some good 
suggestions for bettering the 
process and there evolved a 
better understanding on just 
how the commissions are func­
tioning. The bills introduced by 
Senators Sam Nunn (D-Ga.) and 
Dennis DeConcini (D-Ariz.) -
the legislation which would 
handle discipline and removal 
short of the impeachment 
process - received consider­
able attention . 

Some things were immedi­
ately apparent, and one was that 
the commissions were func­
tioning with little direction or 
prior knowledge as to how they 
should function, and perhaps 
one of the questions is whether 

they should have direction or 
staff support. Commissioners 
present gained an insight as to 
how their counterparts in other 
jurisdictions performed their 
work. The different views on the 
legislation pending in Congress 
were mainly related to its 
constitutionality. 

The Directors of the two 
organizations, Robert B. McKay 
(the Justice Program at the 
Aspen Institute) and George H. 
Williams (American Judicature 
Society) will later release state­
ments about the symposium . 
Meanwhile, papers distributed 
at the meeting are available at 
the Center or through the 
Society. 

During the month of August 
another meeting sponsored by 
the Justice Program will be held 
at Aspen. This one will be the 
third and final in a series of 
workshops put on in coopera­
tion with U.S. District Judge 
Marvin E. Frankel (S.D. N.Y.). 
This gathering will take up 
adversary justice, and the parti­
cipants will review a draft of 
Judge Frankel's book re­
examining adversary justice. 

INFORMATION SERVICE 
ACQUIRES COMPUTER 

The computer age has come 
to the Judicial Center's Infor­
mation Service in the form of the 
New York Times Information 
Bank, an automated index 
developed by the New York 
Times. The data base consists of 
abstracts of Times' articles 
since 1969, and feature articles 
from about 70 other news­
papers and periodicals. 

Many inquiries about people, 
subjects and events have been 
answered by the Information 
Service staff with the assista nee 
of the Information Bank. It has 
vastly increased the resources 
available to the Information 
Service and has increased the 

RESEARCH SERVICES 
OFFERED 

Under a cooperative 
arrangement worked out 
between the Federal Judi­
cial Center and the British/ 
American Law Division of 
the Law Library of the 
Library of Congress, federal 
judges have been offered 
special research services in 
areas of the law that would 
otherwise be unavailable at 
their local libraries. During 
the past year, this service 
was utilized on almost one 
hundred different occa­
sions, i.e., to compile socio­
logical data, legislative 
history, and other projects. 

The Library of Congress 
continues to welcome 
requests for research by 
federal judges. 

speed with which certain 
information can be obtained. 

Searches are performed by 
first consulting a thesaurus for 
consistent subject terminology, 
then typing the appropriate 
words on a computer terminal. 
Various names, subjects, dates 
and other bibliographic 
modifiers can be combined in 
order to narrow a search for 
specific inquiries. 

Results of the combination of 
terms then appear on the 
terminal screen. The computer 
then indicates the number of 
articles found, plus an abstract 
of each article, and the name, 
date and page number of the 
publication . Often the abstract 
is sufficient to answer a 
question but copies of entire 
articles are available on request. 

The Information Bank service 
is available to federal judicial 
personnel for official inquiries. 
The staff welcomes the 
opportunity to perform searches 
in answer to such inquiries. 



CQaf.)fJC 
ca1enaar 
Aug. 23-25, Basic Instructional 

Technology Workshop; Louis­
ville, KY 

Aug. 24-25, Judicial Confer­
ence Budget Committee; 
Dearborn, Ml 

Aug. 28-29, Workshop for Per­
sonnel Clerks; Milwaukee, WI 

Aug. 28-30, Advanced Instruc­
tional Technology Workshop; 
Louisville, KY 

Aug. 28-Sept. 1, Advanced 
Seminar for Pretrial Services 
Officers; Pittsburgh, PA 

Sept. 6-8, Sentencing Institute 
(Ninth Circuit); Goleta, CA 

Sept. 6-8, Management Pro­
gram for Executives; Detroit, 
Ml 

Sept. 7-8, Training for Judges' 
Secretaries; New York, NY 

Sept. 7-9, Second Circuit 
Judicial Conference; Buck 
Hill Falls, PA 

Sept. 9 -10, Seminar for Court 
Reporters; Hartford, CT 

Sept. 11 -13 , Workshop for 
Docket Clerks; Minneapolis, 
MN 

Sept . 11 - 13, Management 
Training for Superv isors ; 
Washington, DC 

Sept. 11-15, Orientat ion Semi­
nar for U.S. Probation Offi­
cers; Washington, DC 

Sept. 21 -22, Judicial Confer­
ence of the United States; 
Washington, DC 

THE BOARD OF THE 

FEDERAL JUDICIAL CENTER 

CHAIRMAN 
The Chief Just ice 

of the Un ited States 

Judge Ruggero J . Aldisert 
United States Cou rt of Appeals 

for the Third Circuit 

Judge John C. Godbold 
Un ited States Cou rt of Appea ls 

for the Fifth Circuit 

Judge Frank J . M cGarr 
United States D1strict Court 
Northern District of Illinoi s 

Judge Aubrey E. Robinson. Jr . 
United Sta tes Distri ct Court 

D1strict of Columbia 

Judge Robert H. Schnacke 
United States D1strict Court 

North ern D1stri ct of California 

William E. Foley 
Director of the Administ rative 

Office of the United States Courts 

A. Leo Levtn, D1rector 
Federal Jud1c1al Center 

Joseph L. Ebersole. Deputy D1rector 

Federal Judicial Center 

Jcdge Walter E Hoffman 
Un1ted States D1strict Court 
Eastern D1str1ct of Virg1nia 

D1rector Ementus 

UPHEAVAL BARS BOLIVIA, 
U.S. PRISONER TRANSFER 

The exchange of prisoners 
between Bolivia and the U.S., 
reported in the July issue of 
The Third Branch, did not take 
place as scheduled. A coup 
d'etat in Bolivia upset exchange 
plans and no further negotia­
tions on the matter will be held 
until the situation is stabilized. 

PE nnEL 
Appointments 
Mary Johnson Lowe, U.S. Dis­

trict Judge, S.D. NY, July 27 
Shane Devine, U.S. District 

Judge, D. NH, July 18. 

Nominations 
James Dickson Phillips, Jr., U.S. 

Circuit Judge, (CA-4), July 20 
Patricia J . E. Boyle, U.S. District 

Judge, E.D. Ml, July 25 
Harry E. Claiborne, U.S . District 

Judge, D. NV, July 25 
Julian A. Cook, Jr., U.S . District 

Judge, E.D. Ml, July 25 
Norma Levy Shapiro, U.S. Dis­

trict Judge, E.D. PA. August 1 
Thomas A. Wiseman, Jr., U.S. 

District Judge, M.D. TN, 
August 1 

Theodore McMillian, U.S. Cir­
cuit Judge, CA-8, August 3 

Marina R. Pfaelzer, U.S. District 
Judge, C.D. CA. August 8 

Confirmations 
Jose A. Gonzalez, Jr., U.S. Dis­

trict Judge, S.D. FL. July 26 
Edward S. Smith, Associate 

Judge, U.S. Court of Claims, 
July 26 

Deaths 
John L. M iller, U.S. Senior 

District Judge, W .O. PA. July 
20 

Thomas F. Croake, U.S. Senior 
District Judge, S.D. NY, July 
21 

Joseph C. Waddy, U.S. District 
Judge, D.C., August 1 

Austin L. Stanley, U.S . Senior 
Circuit Judge, (CA-3), August 
3 
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Attending the Eighth Circuit Judicial Conference (left to right) Chief Justice Robert Sheran 
(Sup. Ct . Minn.); FBI Director William H. Webster; Mr. Justice Blackmun (U .S. Supreme Court); 
Chief Judge Floyd R. Gibson (CA-8); Chief Judge Edward J. Devitt (D . Minn.); and Chief 
Justice J .P. Morgan (Sup. Ct . Mo.). 

MR . JUSTICE BLACKMUN, SENATE, HOUSE LEADERS 
ADDRESS EIGHTH CIRCUIT JUDICIAL CONFERENCE 

Brainerd, Minnesota was the 
site this year for the Eighth 
Circuit's Judicial Conference, 
which brought to the gathering 
a number of distinguished 
speakers. 

Invited to address the Eighth 
Circuit's annual meeting were 
such luminaries as Senator 
Dennis DeConcini and 
Congressman Harold Volkmer 
(both members of their 
respective Judiciary Commit­
tees), Attorney General Griffin 
B. Bell, and FBI Director William 
~ - Webster (a former Judge in 

e Eighth Circuit). 
Of special interest was the 

Supreme Court review given by 
their Circuit Justice, Mr. Justice 
Blackmun. The Justice had 

words of commendation for the 
judges of the Eighth and he told 
them that their record of 
disposition of cases was one of 
the best in the system . Also 
praised was the low percentage 
of cases going to the U.S. 
Supreme Court for review, only 
seven percent of that Court's 
workload last Term . Nine 
percent is considered an 
average . 

Both Senator DeConcini (D . 
Ariz.) and Congressman 
Volkmer (D. Mo.) gave detailed 
reports on the activities in the 
Senate and House Judiciary 
Committees, with special refer­
ences to the omnibus judgeship 
bills bending in both houses. 

(See CONFERENCE, page 5) 

JUDGESHIP BILL CLEARS 
CONFERENCE COMMITTEE 

Twenty-three weeks after 
commencing its efforts to 
reconcile the Senate and House 
versions of the Omnibus Judge­
ship Bill , the House-Senate 
Conference Committee com­
pleted its work on September 
20 . The meeting, the confer­
ence 's seventh since Apr i l 11 , 
lasted only 20 minutes. 

When the Senate passed its 
bill (S . 11) on May 24, 1977, it 
approved the creation of two 
circuits within the existing Fifth 
Circuit. When the House passed 
its bill (H .R. 7843) on February 7 , 
1978, the " Fifth Circuit Split" 
was never considered . 

In five meetings held between 
April11 and May 17 the confer­
ence committee successfully 
resolved twenty of twenty­
three differences between the 
two bills. Among the three 
remaining differences the most 
difficult was " the Fifth Circu it 
issue." The conference had 
agreed not to act upon a Senate 
provision requiring the Ninth 
Circuit to " report back" to 
Congress with realignment 
recommendations until after the 
Fifth Circuit matter had been 
resolved, and a Senate provision 
concerning jurisdictional 
amounts applicable to freight 
damage cases had also been 
deferred. 

In a sixth committee meeting 
on July 26 efforts focused upon 
resolution of " the Fifth Circuit 
issue" without success. During 
the seventh meeting on 

(See JUDGESHIP, page 3 ) 
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MAJOR LEGISLATION OF INTEREST TO THE THIRD BRANCH READERS 

95th CONGRESS, SECOND SESSION 

Bill 

Omnibus Judgeship Bill 
(H .R. 7843, S. 11) 

Diversity Jurisdict ion 
Abolition (H .R. 9622 , 
(S. 2389, S. 2094 

Abolition of Mandatory 
Supreme Court Jurisdiction 
(S . 3100, H.R. 12979) 

Magi strates Jurisdict ion 
Act (H.R . 7493, S. 1613) 

Jury Reform Legislation 
(S . 2075) 

Bankruptcy Reform Act 
(H .R. 8200, S. 2266) 

Judicial Tenure Act 
(S . 1423, H.R. 1850, 
9042) 

"' Omni bus D1slr fct Court Re -
organization (H .R. 13331, 
S. 3375) 

The Ninty-Fifth Congress is 
rapidly running out of time . The 
date now planned for adjourn­
ment sine die is October 14. 
Because there are so few 
business days within wh ich to 
complete action on several 
hundred pending bills, many 
will not be enacted. 

Several bills pending in this 
Congress of importance to the 
federal judiciary are close to 
final approval, and may be in a 
posture to warrant the expen­
diture of valuable floor time . 

Although the Abolition of 
Diversity Jurisdiction Bill is 
pending before the Senate 
Judiciary Committee, no 
recommendation for approval 
has come from Senator 
DeConci nni 's Subcommittee 
which has deadlocked 2 to 2 . 1f a 
full committee vote can be 
arranged in early September, 

House Status Senate Status 

Passed 2 / 7 / 78 Passed 5/ 24/ 77 

(See related story, page 1 .) 

Passed H.R . 9622, Judiciary Subcommittee 
amended, 2/ 28178 completed hearings, 

9 / 25/ 78 

Pending in Judiciary Pending on Senate 
Subcommittee Calendar 

Judiciary Committee reported Passed S. 1613, amended, 
S. 1613, amended, 7/ 17/ 78 7/22177 

Reported to Judiciary Passed S. 2075, amended, 
Committee, 7 / 26/ 78 4 / 26 / 78 

Passed H.R. 8200, amended. Passed S. 2266, 
2 / 1/ 78 9 / 7178 

Now in conference 
Pending in Judiciary 
Subcommittee 

Judiciary Committee reported 
H.R. 13331, 8 / 8 / 78 

the bill may be sent to the floor 
with committee approval. 

The Abolition of Mandatory 
Supreme Court Jurisdiction Bill 
which will allow the Supreme 
Court greater discretion in 
selecting cases it will review, is 
now pending on the Senate 
calendar. Senator Helms (Rep. 
NC) has threatened to move an 
amendment to this bill 
prohibiting the Supreme Court 
from exercising any jurisdiction 
over school prayer cases . The 
bill may pass in early 
September- if it does not 
contain the school prayer 
amendment. When the matter 
reaches the House floor , 
anticipated amendments 
concerning abortion, school 
prayer, and school desegra ­
gation may delay or prevent 
passage. 

The Magistrates Jurisdiction 

Passed S. 1423, 
917178 

Passed S. 3375, 
9 / 6178 

Act, enlarging the civil anrl 
criminal jurisdiction of U.S. 
Magistrates, and jury reform 
legislation , providing for a civil 
penalty and injunctive relief in 
the event of threatened 
discharge of an employer 
because of federal jury service, 
have been passed by the 
Senate. Although no vote has 
been scheduled by the House, 
passage of both is expected in 
September. 

Passage of the Senate version 
of the Bankruptcy Reform Act­
which does not establish a 
separate court system-occur­
red on September 7 . Differences 
between the House and Senate 
versions of the bill may cause 
delay in the Conference 
Committee. Both bills establis~. 
a uniform law on the subject of 
bankruptcies. 

(See LEGISLATION, page 3) 
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SUPREME COURT 
TO CONFER EARLY TO MEET 

HEAVY CASELOAD 
When The Chief Justice 

convenes the Supreme Court on 
the first Monday in October, as 
mandated by statute, the Court 
will also announce orders in 
approximately 1 ,000 cases . 
Arguments in cases set for the 
October Term , 1978 will 
immediately follow. 

During the weeks of adjourn­
ment, which began July 3, each 
member of the Court has 
received papers in an average of 
105 cases per week. As of 
September 1 this has brought 
the total number to 950. The 
Clerk's office estimates over 
100 more will be ready for con ­
sideration, bringing the 
aggregate to well over 1 ,000. 

To keep abreast of the heavy 
caseload, the Court will be 
following some new procedures 
this Term . In the past and 
immediately following the 

oening of the October Term, a 

LEGISLATION from page 2 
Although the Judicial Tenure 

Act passed in the Senate on 
September 7, due to the sur­
prisingly close vote of 43 to 31, 
the House will probably not act 
upon it this year. The bill would 
establish a Council on Judicial 
Tenure in the judicial branch of 
the Government, and a proce­
dure in addition to impeachment 
for the retirement of disabled 
justices and judges. 

Final passage of the Omnibus 
District Court " reorganization " 
Bill is anticipated during 
September. Identical com ­
panion bills'.' make changes in 
the places of holding federal 
district court, in the divisions 
within judicial districts and in 
judicial district dividing lines. 
The Senate bill was passed on 
August 21 . 
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series of conferences were held 
to consider and vote on the 
cases which have accumulated 
since they last met. Following 
that argument was heard . 

This Term, daily conferences 
will be held beginning the week 
of September 25 . At these 
conferences the Justices will 
discuss and vote on cases ready 
for consideration, estimated to 
number 1 ,055 . Those cases 
which present appropriate 
issues will be placed on the 
Court's argument calendar to be 
argued later in the Term, as new 
briefs on the merits are filed. Of 
the remaining cases, review is 
either declined, or summarily 
reversed with appropriate 
instructions to the courts below. 

With the exception of some 
cases which may be withheld 
for further research or special 
consideration, orders will be 
announced on October 2nd in 
the balance of the cases and 
arguments will start im­
mediately. 

JUDGESHIP BILL from page 1 
September 20, however, all 
conferees unanimously agreed 
to adopt the following language 
in lieu of the Senate-passed 
bill's sections requiring realign­
ment of the Fifth Circuit and the 
"report back" from the Ninth: 

"Any court of appeals 
having more than 15 active 
judges may constitute itself 
into administrative units com­
plete with such facilities and 
staff as may be prescribed by 
the Administrative Office of 
the United States Courts, and 
may perform its en bane func­
tions by such number of 
members of its en bane courts 
as may be prescribed by rule of 
the court of appeals." 

Remaining issues in disagree­
ment were resolved immedi­
ately, and twenty minutes after 
the meeting commenced the 
conferees affixed their signa­
tures to conference report 
authorizations. 

A conference committee 
report should be filed with both 

FJC BOARD APPROVES 
COURSES FOR FEDERAL 
JUDGES AT HARVARD 

At its August meeting the 
Board of the Federal Judicial 
Center approved, on an experi­
mental basis, a new educational 
program for federal judges. The 
program would provide tuition, 
travel , and per diem expenses 
for federal judges at Harvard 
Law School's summer "Pro­
gram of Instruction for 
Lawyers ." A maximum of ten 
judges will be supported for a 
two-week period starting July 
16. 

The program, which has been 
offered by the Law School since 
1953, provides concentrated 
instruction by members of the 
Harvard faculty. Among the 
subjects being covered, some in 
one week and some for two 
weeks, are: Antitrust, federal 
jurisdiction, securities regula­
tion, labor management rela­
tions, corporate income tax, 
administrative law, comparative 
law, Soviet law, critical choices 
in constitutional theory, and 
statutes and their i nterpreta­
tion . In addition, there will be a 
few special afternoon programs. 

Normally these programs in­
clude three hours of morning 
lectures in two courses, six days 
a week, the equivalent of thirty­
six semester hours. There will 
be ample opportunity for 
colloquia and informal dis­
cussions. Louis Loss, Cromwell 
Professor of Law, directs the 
summer program. 

(See HARVARD page 7) 

houses by the first week in 
October, and floor votes 
necessary for final enactment 
are anticipated during that 
week. 

The number of judgeships 
remains the same- 11.7 for the 
district courts and 35 for the 
circuit courts. However, since 
the next session of Congress 
will convene next January it will 
be several months until these 
new positions can be filled . 



FEDERAL COURT LIBRARY 
REPORT RELEASED 

Improving the Federal Court 
Library System, a report 
exammmg the system that 
supplies federal judges with law 
books and legal information 
services, has been released by 
the Federal Judicial Center. The 
report, submitted earlier this 
year by the Board of the Center 
to the Judicial Conference of the 
United States, is the result of an 
eighteen-month study of the 
libraries of the federal courts­
the world 's largest law book 
collection . 

Five main problem areas in 
the system are identified in the 
report : 
• Management 
• Budgeting and procurement 
• Personnel 
• Library use and facilities 
• Future planning and policy 

The report found that 
solutions to these problems may 
be found in the adoption and 
application of sound manage ­
ment principles to law book and 
law library management. The 
nineteen specific recommenda­
tions approved by the Judicial 
Conference are that : 
• The position of director of 

federal court libraries be 
established within the 
Administrative Office 

• Circuit librarians be charged 
with the responsibility to 
propose to the Circuit Executive 
a circuit-wide library budget, to 
inventory all law books in the 
circuit, and to make periodic 
reports to the federal court 
library director 
• The Administrative Office 

establish and maintain a 
computerized inventory of all 
federal court library holdings 

• That law books and other 
expenses directly attributable to 
maintenance and support of 
federal court library holdings 
receive a definite amount of 
funding , specified in the 
Administrative Office Budget. 

• Individual circuit library 
budgets be allocated 
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• Each federal judge have 
available a relatively small but 
definite amount of local 
discretionary funds to purchase, 
directly from vendors, law books 
for official use 

• That the Administrative 
Office develop an efficient 
procurement procedure that 
m1n1mizes delay, assures 
continuation of needed services 
and supplements, and assures 
awareness of forthcoming 
publications of interest to the 
federal courts . 

• Court of Appeals librarian 
positions be upgraded 

• The position of librarian be 
established for district court 
libraries and central libraries; 
that in district courts not 
requiring a central library an 
appropriate person be desig­
nated to take responsibility for 
all law books in the district 

• There be developed 
continuing education programs 
for court librarians 
• That the artificial distinction 

that exists between the circuit 
and district courts regarding the 
establishment, maintenance, 
and staffing of central libraries 
be eliminated 

• Experimentation with 
sa~ellite librarians be continued 
and extended to other parts of 
the country 

• That the Administrative 
Office furnish court of appeals 
and district court central 
libraries with at least the legal 
research material that is 
necessary to insure compat­
ibility with those mm1mum 
standards that the Judicial 
Conference approves 
• Minimum library holdings be 

furnished court of appeals and 
district court central libraries 

• Minimum library holdings be 
furnished in the chambers of 
each court of appeals judge, 
district judge, magistrate and 
bankruptcy judge at each 
individual's official duty station 

• A system for withdrawing 
and redistributing surplus 
holdings be established 
• The Administrative Office 

Beyond Mere Competence. A. 
Leo Levin . 1977 Brigham Young 
U.L. Rev. 997-1006. 

European Alternatives to 
Criminal Trials : What We Can 
Learn . William L.F. Felstiner & 
Ann Barthelmes Drew. 17 
Judges' J . 18-24+ (Sept. 1978). 

The Impact of the New 
Copyright Act on Photocopying 
by Law Firms and Law Libraries. 
Ralph Artigliere. 52 Fla . B.J . 
528-35 (July/ Aug. 1978). 

Legislative Issues in Crime 
Control. Institute of Govern­
ment, University of Georgia , 
1978. 

Modern Discovery: Promoting 
Efficient Use and Preventing 
Abuse of Discovery in the 
Roscoe Pound Tradition. 
William H. Becker. 78 FRD 267-
78 (July 1978). 

Parole Guidelines Confuse 
Sentencing Process. Herbert J 
Miller & Jamie S. Gorelic 
Legal Times of Washington , 
Aug . 28, 1978, at 9, col. 1. 

establish formal and continuing 
liaision with GSA to provide 
architectural guidance 

• A continuing program to 
eliminate unnecessary duplica­
tion of holdings be established 

• That the Judicial Conference 
of the United States consider 
appointing a subcommittee of a 
Judicial Conference standing 
committee to oversee the 
operation of the federal court 
library system 
• That the Administrative 

Office and the Federal Judicial 
Center cooperate in an ongoing 
program to monitor and assist 
the development, test the utility, 
and recommend the imple­
mentation of new tech no logy 
and services in the legal 
research field. 

Copies of the report may b 
obtained from the lnformatior, 
Service Office of the Federal 
Judicial Center. 



CONFERENCE from page 1 
The Senator said that a viable 

legal system must have at least 
• ree elements. He identified 

•hese elements as: 
• Access to the courts. Society 

has performed better on paper 
than in practice. Our legal 
system is too expensive and 
time-consuming . The middle 
class and the poor should have 
the same opportunity to press 
their claims in our courts as do 
the rich , the corporations and 
the Government. 

• Courts must expedite cases, 
particularly civil cases. "Justice 
delayed is justice denied may 
sound trite, but it is true." He 
criticized especially the trials in 
civil cases and said if justice is 
not expeditious, it is not 
effective. 

• The quality of justice. Quality 
reflects more than the caliber of 
the individual we place on the 
bench . The best of judges must 
balance the time and effort he or 
she can devote to a case against 
,e court 's backlog. We can 

rnaterially affect the quality of 
justice by changing the 
structure of the system. 

Regarding the judgeship bill, 
the Senator made no definite 
commitments, but did make it 
clear that he was supportive and 
sympathetic to the needs of the 
judiciary. He added a personal 
observation : that the need 
should have been advanced by 
everyone involved in the 
process as vigorously eight 
years ago as it is today. 

Congressman Volkmer 
referred in his remarks to his 
belief that there is a need to 
apply more "flexibility" to the 
federal system . He evidenced a 
special interest in the 
magistrates bill, and the 
bankruptcy bill and though he 
was noncommittal on just when 
a judgeship bill might come out 
of Congress, he was optimistic 
for good progress very soon. He 
1greed with Senator DeConcini 
that the appointments should be 
based on merit . 
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There was good representa ­
tion from the Committee to Es­
tablish Standards for Admission 
to Practice in the Federal Courts . 
Chief Judge J . Edward Devitt, (D . 
Minn.), Chairman, had with him 
to report on the progress of this 
Committee Judge James 
Lawrence King (S.D. Fla.) and 
two lawyer-members, Thomas 
E. Deacy, Jr. of Kansas City and 
Henry Halladay from Minneap­
olis. Chief Judge Devitt will 
make a formal report to the 
Judicial Conference of the 
United States when it meets in 
Washington this month. 

Attorney General Bell re­
ported on legislation affecting 
the federal courts, including the 
Foreign Intelligence Surveil­
lance Act, the proposed criminal 
code, arbitration and diversity 
jurisdiction . 

Dean Paul Carrington, now at 
Duke Law School, presented an 
interesting and very perceptive 
paper on the United States 
Courts of Appeals- their work, 
new developments in appellate 
procedures over the past fifteen 
years, and his analysis of why 
and how changes have come 
about. 

An especially welcome 
speaker was FBI Director 
William H. Webster . Judge 
Webster not only spoke to them 
as a · high Government official 
and former colleague; he spoke 
to them as a judge who under­
stood their heavy case loads and 
the problems which accompany 
heavy filings . Aware of their 
concerns for all aspects of his 
work, he reassured them that 
actions in particularly sensitive 
areas would have his "personal 
review." 

Judge Robert Van Pelt (D. 
Neb.), ashe has done in previous 
years, presented a scholarly and 
very helpful review of Eighth 
Circuit Evidence opinions. 

Papers and speeches dis­
tributed at the Conference, 
including new local rules, are 
available in the FJC Information 
Service Office. 

JUDGES MARVIN FRANKEL 
AND JOSEPH MORRIS 

ANNOUNCE RESIGNATIONS 

Judge Marvin E. Frankel 
announced on August 16, that 
he would resign from the U.S. 
District Court for the Southern 
District of New York, effective 
September 30, 1978. Judge 
Frankel was appointed to the 
position by President Johnson 
on October 21, 1965. His 
decision was based upon his 
desire for the challenge and 
interest of a new position and 
the ability to become involved in 
human rights activities. He will 
return to private practice. 

Judge Frankel is one of the 
most widely-known members of 
the federal judiciary and has 
written extensively on the 
problems of sentencing . He was 
a , member of the Federal 
Judicial Center's Board from 
1972 until 1978. 

After graduating from 
Columbia University School of 
Law in 1948, Judge Frankel 
became a Government attorney 
working as an assistant to the 
Solicitor General. He was in 
private practice from 1956 until 
1962 when he joined the faculty 
of Columbia University School 
of Law. 

Judge MorriscametotheU.S. 
District Court for the Eastern 
District of Oklahoma in 1974 
and became Chief Judge of that 
court in 1975. His prelaw and 
J.D . degrees were from 
Washburn University and he 
earned both LL.M . and S.J .D. 
degrees at the University of 
Michigan. 

In announcing his resigna­
tion, which became effective 
August 1, the Judge said it was 
a very difficult decision to make, 
but that he found it even more 
difficult to turn down a very 
attractive and professionally 
challenging offer . Judge Morris 
is now Vice President and 
General Counsel of a major oil 
company in Houston . 



ABA HOUSE OF DELEGATES 
ADOPTS RESOLUTIONS 

ON COURTS 
At last month's meeting of the 

American Bar Association the 
House of Delegates took action 
on a number of resolutions 
pertaining to the courts- state 
and federal. 

In one of its most sweeping 
actions, after a brief but heated 
debate, the House passed by 
voice vote a resol ution which 
revised the Criminal Justice 
Standards. The one resolution 
contained n ine parts relating to 
standards for trial by jury, 
speedy trial, the function of the 
trial judge, electronic surveil­
lance , criminal appeals, 
appellate review of sentences, 
post convic t ion remedies , 
discovery and procedure before 
trial, and joinder and severance. 
The House's approval is partial 
completion of an exhaustive 
study and revision of criminal 
justice standards which were 
previously adopted by the 
House, some as far back as ten 
years ago. Many judges in the 
federal system served on ABA 
committees which drafted the 
original and the new revised 
standards. 

Separately the House took up 
the report on Fair Trial and Free 
Press. Judge Alfred T. Goodwin 
(CA-9) is Chairman of the Task 
Force which drafted this report. 
Though the report was 
approved, there was excised 
from the report that portion 
which pertains to the use of 
cameras in the courtroom, 
which will probably be taken up 
next February at the Associa ­
tion's mid-year meeting. 

Eight other revised standards 
for criminal justice are expected 
to be taken up at the mid-year 
meeting next February. 

Of interest to the federal 
judiciary also were actions 
which: Disapproved a resolution 
to support federal legislation to 
fund an income tax audit 
assistance program to offer 
advice, assistance and 
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representation to low-income 
taxpayers; deferred action on an 
amendment to the Code of 
Judicial Conduct which would 
permit a judge to serve as a 
director or an officer of a 
business wholly owned by 
members of a judge's family; 
and approved a resolution to 
support continuation of 
affirmative action programs in 
law school admissions and legal 
hiring practices. 

The House also supported the 
enactment of comprehensive 
legislation to revise the 
procedural and substantive law 
of bankruptcy as proposed in 
Title 1 of H.R. 8200 and S. 2266. 

The House took action also on 
a recommendation offered by 
the Judicial Administration 
Division . Approved was a Model 
Judicial Article for the states, a 
product of the Committee to 
Implement the Standards of 
Judicial Administration . 

Included in the standards are 
guidelines for appointment to 
the bench and conduct while 
holding office, as well as for the 
removal or suspension of judges 
in cases of misconduct or 
disability. 

The Division ' s second 
recommendation was defeated. 
This resolution sought support, 
in principle, for enactment of 
legislation establishing broad 
guidelines for the use of 
mandatory, non-binding 
arbitration in a lim ited number 
of U.S. district courts for a three­
year experimental period . 
Opposition to the proposal came 
from the Section on Insurance, 
Negligence and Compensation 
Law, their argument being that 
because arbitration would be 
non-binding it would increase 
delay and at the same time offer 
no meaningful right of appeal. A 
resolution to oppose arbitration, 
however, was defeated. 

Eighth Circuit Conferences to be Restructured 

CHIEF JUDGE GIBSON REPORTS ON THE EIGHTH CIRCUIT 

In his address opening the 
Eighth Circuit Judicial 
Conference, Chief Judge Floyd 
R. Gibson reported on the state 
of the business of the courts 
within the Circuit, articulated 
some of the problems 
accompanying heavy work­
loads, and introduced the new 
judges who have joined the 
Circuit since last they met. 

Of particular interest was 
Chief Judge Gibson's refer­
ences to the work of a special 
committee he appointed in the 
spring of 1977 to consider the 
restructuring of their annual 
conferences. The committee 
was constituted by appoint­
ments of a lawyer from each of 
the ten districts, two circuit 
judges and three district judges. 
What they were especially 
asked to address was whether 
they could in any way "more 
effectively conform to the 
congressional mandate 
embodied in 28 U.S.C. 333," 

which states that the Judicial 
Conference of each Circuit shall 
convene annually "for the 
purpose of considering the 
business of the courts and 
advising means of improving the 
administration of justice within 
each circuit." 

The committee's report was 
adopted by the Judicial Council 
of the Circuit on April 13, 1978, 
and was distributed at the 
conference last month. 

One of the main recom­
mendations was that members 
of the bar have more active 
participation at the conferences; 
and that "members of the bar 
shall participate in planning and 
conducting the conferences." 
One section of the report 
establishes a Judicial Confer­
ence Advisory Committee and 
stipulates that this committee 
will "make recommendations 
with respect to annual programs 
and, where appropriate, assist 
the Conference in implementing 
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Chief Judge Gibson 

its programs, including those 
where legislative and executive 
action is required." 

Chief Judge Gibson has 
appointed a committee of ten 
judges and lawyers-to begin 
implementation of the plan 
developed by the committee . 

This action by the judges of 
the Eighth Circuit follows a 
recent trend to review and 
restructure the annual statutory 
conferences. In 1976 the Ninth 
~ircuit released a 1 00-page 
aport on their circuit 

conferences, a product of an 
eight-member committee 
appointed by Chief Judge 
Richard Chambers, and 
approved "in principle" by the 
Judicial Council of the Ninth 
Circuit. At the annual confer­
ence of the Third Circuit to be 
held next month there will be on 
their agenda proposed revision 
of their rules governing the 
structure of their conferences. 

The FJC Information Service 
Office has very extensive files 
on the programs of all the circuit 
conferences, as well as all major 
addresses. Also available are 
the committee reports on 
restructuring the conferences. 

HARVARD from page 1 
The Board regarded its ap­

proval of this program to be 
consistent with the Center's 
practice of providing specialized 
•Jition aid to personnel in the 

...~udicial Branch . It will be an 
extension of their policy to 
supplement the Center ' s 
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CLASS DAMAG E 
LEGISLATION INTRODUCED 

A Department of Justice draft 
statute proposing revisions in 
class damage procedures was 
introduced in the Senate as 
S. 3475 on August 25 . 

The Department's bill is based 
on three major conclusions. 
First, more must be done to 
deter instances of pervasive 
small injury where it is not 
economically feasible to initiate 
individual actions . Second, 
where individual injury is more 
substantial (more that $300) 
effective means of redress 
should be provided under 
procedures which avoid 
unnecessary escalation of 
expense. Third, the courts must 
be given the tools to manage 
both types of cases effectively. 
In short, this bi II is an attempt to 
establish fair, balanced and 
effective class damage 
procedures in response to many 
of the plaintiff and defendant 
objections to the application of 
the existing Rule 23(b)(3). 

Therefore, two different 
procedures are created subject 
to new management techniques 
designed to make them triable in 
a manner fair to both parties. 

First, a public action for mass 
small injury would be created 
vesting a single claim in the 
United States against the 
wrongdoer. Cases meeting the 
procedural requirements 
become the exclusive mass 
remedy. Appropriateness of the 
lawsuit would be determined at 
a preliminary hearing which 
would strongly interject the 
judicial officer into the 
management of the action. As 
an incentive and to make it 

regular seminars and work­
shops by supporting attendance 
at educational institutions when 
it is not cost effective for the 
Center to offer such courses. 
Heretofore, there have been 
relatively few opportunities for 
judges to take advantage of the 

financially worthwhile for the 
initiation of public actions by 
private persons (by notice on the 
Attorney General and the U.S. 
Attorney) costs and attorney's 
fees are awarded if the action is 
successful. If the plaintiff 
prevails, the defendant would 
pay the amount of the judgment 
into a special fund set up in the 
Administrative Office ofthe U.S. 
Courts . The Administrative 
Office would then handle 
individual claims. 

Second, the bill would 
establish procedures for 
compensation for mass injury of 
substantial individual amounts. 
This provision would provide a 
new less cumbersome remedy 
where the injury inflicted 
exceeds $300. 

Both of the new procedures 
would be subject to new 
management techniques . These 
include: 
• regulation of settlements 

with clear provisions for notice, 
participation by the United 
States in a public action,. ar:1d 
judicial control 

• elimination of motion prac­
tice on adequacy of representa­
tion issues with concomitant 
expansion of the judicial role 

• mandatory transfer and 
consolidation by the multi­
district panel where there are 
multiple actions to provide a 
single litigation of all matters 
ar1s1ng out of the same 
transaction or occurrence 

• supervision by the circuit 
judicial councils of overly­
delayed district court rulings 

• prov1s1ons for computing 
attorney fee awards based on 
hourly rates and more rational 
allowances for time and risk 

[See related story in July 
issue, Vol. 10, No.7, p. 7.] 

specialized tuition program. 
Further details on the Harvard 

program are available on re­
quest. Interested federal judges 
should be in touch as soon as 
possible with Federal Judicial 
Center Director A. Leo Levin . 



CO.atJfJC ca1enaar 
APPOINTMENTS 
Alfred Laureta, U.S. District 

Judge, Mariana Islands, May 
19 

Santiago E. Campos, U .S. 
District Judge, D. NM, July 12 

Edward S. Smith, Associate 
Judge, U.S. Court of Claims, 
Julv 28 

Jose A. Gonzalez, Jr., U.S. 
District Judge, S.D . FL, 
August 8 

Thomas A. Wiseman, Jr., U.S. 
District Judge, M .D. TN, 
August 11 

Louis H. Pollak, U.S. District 
Judge, E.D. PA, Sept. 8 

CONFIRMATIONS 

James D. Phillips, Jr., U.S. 
Circuit Judge (CA-4), August 
11 

Harry E. Claibourne, U .S . 
District Judge, NV, August 11 

Norma Levy Shapiro, U.S. 
District Judge , E.D . PA, 
August 11 

NOMINATIONS 

Harold A. Baker, U.S. District 
Judge, E.D. IL, August 9 

Richard S. Arnold, U.S. District 
Judge, E. & W . AK, August 14 

Bruce S. Jenkins, U.S. District 
Judge, D. UT, Augu~28 

ELEVATION 

Fredrick A. Dougherty, Chief 
Judge, U.S. District Court, 
E.D. OK, August 1 

THE THIRD BRANCH 

VOL. 10, No. 9 SEPTEMBER 1978 

THE FEDERAL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

1520 H STREET, N.W. 
WASHINGTON , D.C. 20005 

OFFICIAL BUSi i-iESS 

THE BOARD OF TH E 
FEDERAL JUDICIAL CENTER 

CHAIRMAN 
The Chtef J usuce 

of lhe Umted States 

Judge Auggero J Ald tsert 
United States Court of A ppeals 

for the Thtrd Ctrcu n 

Judge John C Godbold 
United States Court of A ppeals 

for the F t ft ~ Circu tt 

Judge Fra nk J McGarr 
Unued Sta tes Otstr ict Coun 
Nort hern Otstr tct of llllnot t 

J udge Aubrey E Robmson. Jr 
United S ta tes Dtstnct Court 

Orstnct of Columbta 

Judge Rober t H. Schnacke 
United States Distr rct Court 

Nor thern Otstnct of Callforn•a 

William E. Fo ley 
Director of the Admtntstrattve 

Office of the United States Courts 

A Leo Levtn. Otrector 
Federal Judtcta l Center 

Joseph L Ebersole, Deputy Otrector 
Federal Judicial Cer.ter 

Judge Walter E Hoffman 
Untted Stares Drstnct Court 
Eastern Drstrrct of Vrrgrnra 

Drrector Emefllus 

RESIGNATION 

Joseph W . Morris, Chief Judge, 
U.S. District Court, E.D. OK, 
August 1 

DEATHS 

Austin L. Staley, U.S. Senior 
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Phillip Foreman, U.S. Senior 
Circuit Judge (CA-3) August 
17 

Frank Gray, Jr., U.S. Senior 
District Judge, M .D. TN, 
Sept. 9 

PE nnEL 
Sept . 18 - 20 Management 

Training for Supervisors , 
Dallas, TX 

Sept. 20-22 Seminar for 
Bankruptcy Clerks, Los 
Angeles, CA 

Sept. 21 -22 Judicial Confer­
ence of the United States, 
Washington, DC 

Sept. 23-24 Seminar for Court 
Reporters, Louisville, KY 
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Placement Workshop for 
Probation Officers, Washing­
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of Federal Appellate Judges, 
Los Angeles, CA 
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HOUSE, SENATE, PASS 
OMNIBUS JUDGESHIP BILL 

After deliberating for more 
than 17 months, the 95th Con­
gress has passed the Omnibus 
Judgeship Bill. Final action 
came in the House of Represen­
tatives on October 4, and in the 
Senate on October 8 . Reconcili­
ation of the House and Senate 
versions of the bill on Septem­
ber 20 was reported in last 
month's issue of The Third 
-~ranch. 

In September 1972, the Judi­
cial Conference approved the 
finding of its Quadrennial 
Survey of Judgeship Needs and 
authorized their transmittal to 
Congress. An appropriate draft 
of an "Omnibus Judgeship Bill " 
was filed with both the House 
and Senate on the first day of 
the 93rd Congress, January 3, 
1973. 

On January 29, that draft bill 
was introduced as S.597, 93rd 
Congress, a bill to create 51 
additional judgeships. That bill 
failed of passage. A successor 
bill, S.287, was reintroduced in 
the 94th Congress. _It too failed 
of passage on adjournment sine 
die on October 20, 1976. 

Almost simultaneously, the 
Judicial Conference approved 
for transmittal to Congress the 
findings of its 1976 Quadrennial 
Survey. That draft legislation 
Jas transmitted to Congress on 
"ebruary 7, 1977. The late 

;:)enator John L. McClellan (D. 
Ark.) introduced the draft bill on 
February 10, 1977. 

See JUDGESHIPS page 3 

Chief Judges in the federal court system met at the Supreme Court Septem_ber 20 in 
conjunction with the meeting of the Judicial Confere!lce of the United States. ~h1ef Judges 
pictured from left, Collins J . Seitz (CA-3), Skelly Wnght (CA-DC), Floyd R . G1bson (CA-8), 
Harry Phillips (CA-6), Howard T . Markey (CCPA). John R. Brown (CA-5), Frank~ - ~offin (CA-
1), Daniel Friedman (Ct. Claims), Irving R . Kaufman (CA-2), Thomas E. Fa1rch1ld (CA-7). 
Clement F. Haynsworth, Jr. (CA-4) , Oliver Seth (CA-1 0) . Not available at time photograph was 
taken: Chief Judge James R. Browning (CA-9) . 

METROPOliTAN CHIEF JUDGES HOLD 
SEMI-ANNUAL MEETING 

Juries, antitrust, improving 
trial advocacy in the federal 
courts, and " flex-time" were 
topics which dominated the 
semi -annual meeting of the 
Conference of Metropolitan 
District Chief Judges on October 
4 -6 in Williamsburg, Virginia . 

The Conference provides the 
chief judges of the larger federal 
district courts with an oppor­
tunity to stay abreast of devel­
opments of particular interest to 
their courts. It is intended to 
focus on the problems of the 
chief judges and to allow for an 
exchange of views among the 
participants. The Federal Judi­
cial Center sponsors the Con-

ference. The Center 's Director 
Emeritus, Senior Judge Walter 
E. Hoffman (E .D. Va .) is the 
Conference Chairman. Joseph 
L. Ebersole, Deputy Director of 
the Center, serves as Secretary. 

The role and the utilization of 
the jury in federal courts was a 
major topic of discussion. There 
was a presentation by Profes­
sors Veda and Robert Charrow, 
explaining the implications of 
their research on the compre­
hensibility of jury instructions. 
On a related but more opera­
tional level, the Met Chiefs had 
the opportunity to exchange 
information on their courts' 

See METROPOLITAN page 6 
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Reaffirms Support in Principle 

JUDICIAL CONFERENCE CALLS FOR CHANGES 
IN JUDICIAL TENURE BILL 

Last March, the Judicial Con­
ference of the United States, 
responding to a Congressional 
request, expressed the Confer­
ence's views on three pending 
proposals relating to tenure and 
removal of federal judges. These 
proposals were embodied in 
three bills: H.R . 9042, H.R . 
9451, and S. 1423. 

The statement issued by the 
Conference reads in part: 

"Among the proposals cur­
rently pending in Congress, 
establishing methods for deal­
ing with judicial conduct and 
disability, the Judicial Confer­
ence approved in principle the 
objectives of S. 1423, as em­
bodied in the 'committee print' 
of February 3, 1978. 

"While fully cognizant of the 
Constitutional powers vested in 
the Congress and the Confer­
ence's obligation to respect 
those powers, in responding to 
Congressional requests for 
views on those bills, the Confer­
ence also believes it is obligated 
to express its genuine concern 
that enactment of any bill 
authorizing removal of a judge 
from office by a method other 
than impeachment will raise the 
fundamental question of the 
Act's constitutionality. 

"Aside from the reservation 
expressed on the constitution­
ality of the removal feature, the 
Conference concludes that leg­
islation placing authority in the 
Judicial Branch itself is both 
compatible with long-standing 
concepts of separation of 
powers and desirable in terms of 
maintaining the ultimate objec­
tive_of an independent judiciary 
worthy of public confidence. 

"We believe that S. 1423 
should be altered in some 
respects. For example, we 
would recommend that sub­
section (c) (1) of proposed sec­
tion 383 be amended to provide 

authority for a panel established 
by proposed section 382 to itself 
dismiss a complaint, in addition 
to recommending dismissal or 
further investigation. Further, 
we believe that S. 1423 should 
expressly reaffirm the authority 
of the judicial councils of the 
circuits to deal with inappropri­
ate judicial conduct by formal or 
informal action, and suggest 
that this might be accomplished 
by allowing the circuit a reason­
able period of time to act with 
respect to any complaint before 
that complaint is referred to the 
circuit panel pursuant to section 
382 of S.1423. Other changes 
not incompatible with the objec­
tives of S. 1423 may be 
proposed.'' 

Because it appeared the 
Conference's views on S. 1423 
were misunderstood, the 
Conference again reaffirmed its 
position with the following 
resolution adopted by that body 
on September 22, 1978: 

"The action of the Judicial 
Conference concerning S . 
1423, 95th Congress, has been 
widely misunderstood and the 
Conference hereby reaffirms its 
genuine concern that enact­
ment of any bill authorizing 
removal of a judge from office by 
a method other than impeach­
ment will raise the fundamental 
question of the Act's constitu­
tionality. 

"The Conference expresses 
its disapproval of any legislative 
provision which purports to 
delegate to any tribunal or entity 
the constitutional power of 
Congress to remove a federal 
judge from Office." 

An additional resolution di ­
rected the Conference's Com­
mittee on Court Administration 
to conduct a study "to determine 
whether legislation is neces­
sary to clarify the power of the 

Judicial Councils of the Circuits 
to adopt procedures for the 
examination of judicial conduct 
in cases where it is warranted 
and to take appropriate action 
with respect to such instances." 

This Committee, one of the 
largest and most prestigious, 
was instructed to report the 
results of their study at the next 
meeting of the Judicial Confer­
ence which will be held next 
March. The purpose of this 
second resolution is obviously to 
recommend proposals which 
might be necessary to set up 
procedures which would make it 
possible for the Judicial Branch 
to deal with judicial misbehavior 
through revisions of existing 
administrative machinery. 

Since 1940 the Conference 
has approved five statements 
related to legislative proposals 
similar to the pending Senat 
bill, S. 1423. In every instance 
the Conference has consistently 
sought, in the context of evalua­
ting specific legislative propo­
sals, to convey three principal 
beliefs: 

(1) The belief that more effi­
cient and effective methods for 
resolving problems associated 
with alleged judicial misconduct 
would promote the ultimate 
objective of an independent 
judiciary worthy of public 
confidence; 

(2) The belief that corrective 
authority would best be vested 
in the Judicial Branch itself in 
recogn1t1on of long-standing 
separation of powers concepts; 
and 

(3) The belief that any author­
ization of a "power of removal" 
applicable to federal judges in 
any institution other than the 
Congress would, perhaps 
unnecessarily, but surely inevi­
tably, raise the fundamentc. 
constitutional question of the 
scope of the impeachment 
power vested in Congress. 



Patricia A. Thomas 

PATRICIA THOMAS 
APPOINTED CHIEF, 
LIBRARY SERVICES 

BRANCH 

The appointment of Patricia 
Anne Thomas as Chief of the 
Library Services Branch was 
announced by the Administra­
tive Office September 11 . The 
position, which is within the 
Administrative Services Divi­
sion, was created in response to 

recommendation made in the 
recently released report, 
Improving the Federal Court 
Library System. The recommen­
dations made in the report were 
approved by the Judicial Con­
ference in March, 1978. 

Ms. Thomas' first plans focus 
on travel to each of the circuits 
to observe the operation of the 
circuit courts and their libraries, 
learn of existing library prob­
lems and to become acquainted 
with library staff throughout the 
country. She plans to complete 
her tour before a librarians 
seminar to be held in Washing­
ton in the Spring of 1979. 

A native of Rockey River, 
Ohio, Ms. Thomas graduated 
from Case Western Reserve 
University in 1949 with an A.B . 
in political science, history and 
economics. She received her 
J .D. from Case Western in 
1951, and was admitted to the 
Ohio Bar the same year. Before 
.er appointment as Chief, 

Library Services Branch, she 
was head librarian at the Inter­
nal Revenue Service. 
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COMMITTEE ON STANDARDS FOR 
ADMISSION REPORTS TO JUDICIAL CONFERENCE 

A committee of the Judicial 
Conference of the United States 
on September 22 released a 
report and recommendations on 
standards for admission to prac­
tice in the federal district courts. 
The proposals set out in the 
report are based on approxi­
mately two years of study and 
public hearings. 

The Judicial Conference 
Committee report tentatively 
proposes two basic standards, 
one involving knowledge of 
federal legal practice and the 
other involving actual trial 
experience. Lawyers desiring to 
practice in federal district courts 
would be required to undergo an 
examination to demonstrate 
knowledge of federal jurisdic-

JUDGESHIP from page 1 
The final version of the bill 

provides for 152 new judge­
ships, 117 for the district courts, 
and 35 for the circuit courts. 
District court judgeships 
authorized in the bill are identi­
cal to those ofthe House version 
reported in the February 1978 
issue of The Third Branch with 
the exception of an additional 
eight added in the conference 
agreement as shown below. (A 
district court judgeship pro­
posed in the House version for 
Wyoming was deleted by the 
conferees.) 

District 

Arizona 

Florida 

Added Added 
by Under 

House Conference 
Agreement 

2 3 

Northern 0 
Georg ia 

Northern 

Indiana 

4 

Southern 0 

Louisiana 
Eastern 

Massachusetts 

Puerto Rico 

Texas Southern 

3 
3 
3 
4 

5 

4 
4 
4 
5 

Nominations from the 
President are expected shortly 
after the 96th Congress 

tion, Federal Rules of Proce­
dure, Federal Rules of Evidence, 
and the Code of Professional 
Responsibility-an examination 
which may be part of the multi ­
state bar examination presently 
administered in about forty 
states. 

The Committee also recom­
mends that an applicant for 
admission to federal trial 
practice be required to have 
been involved in at least four 
trial experiences, two of which 
must be in actual cases in either 
a state or federal court working 
with experienced trial lawyers. 
The other experiences may be 
participation in simulated trials 
in law schools, or supervised 

See STANDARDS page 7 

convenes on January 3, 1979, 
and Attorney General Bell has 
already said that he is geared up 
to process the nominees. In 
addition, the American Bar 
Association, which investigates 
and rates all nominees, has 
already announced they are 
prepared to act immediately, 
possibly by working through two 
committees. 

SURVEY OF DISCOVERY 
LITERATURE AVAILABLE 

Survey of the Literature 
on Discovery from 1970 to 
the P,-esent: Expressed 
Dissatisfaction and Pro­
posed Reforms, authored 
by Professor Daniel Segal 
of the University of Penn­
sylvania Law School for the 
Federal Judicial Center, is 
available from the Center's 
Information Service Office. 

The report is a survey of 
the literature on discovery 
rules since the last major 
revision of the discovery 
provisions of the Federal 
Rules of Civil Procedure. 



SECOND CIRCUIT 
CONFERENCE HELD 

Over 600 federal judges, law 
school deans, law professors, 
and private practitioners from 
New York, Connecticut and 
Vermont, along with high level 
federal officials and well-known 
mental health experts, con­
vened at the annual Second Cir­
cuit Judicial Conference held 
September 7-9 in Buck Hill 
Falls, Pennsylvania . 

The theme of the Conference 
this year was " Psychiatry and 
the Law" - one of the first ef­
forts of the bench and bar and 
the psychiatric profession to 
reconc ile the "wisdom and 
demands of these two divergent 
spheres of thought and action. " 

Well -known psychiatr ists, 
professors and lawyers par­
ticipated as panelists at the 
Conference examining these 
questions: 

• Do present tests and proce­
dures for commitment make 
sense? 

• Should involuntarily com­
mitted patients have rights to 
receive or refuse treatment? 

• Is it time to abolish the 
insanity defense? 

• Should permanently incom­
petent defendants be tried? 

In his "state of the Circuit" 
address opening the Confer­
ence, Chief Judge Irving R. 
Kaufman noted progress made 
in implementing the work of 
earlier conferences, and steps 
taken by the Circuit to improve 
the administration of justice: 

• The report ofthe Clare Com­
mittee, appointed by Chief 
Judge Kaufman over five years 
ago to study the quality of advo­
cacy in the Circuit, has resulted 
in greater attention to t he need 
for " on-the-job" training of 
advocates. 

• The work oft he Commiss ion 
on the Reduction of Burdens 
and Costs in Civil Litigation -
inspired by last year's confer­
ence to deal with the demands 
made by massive discovery and 
repeated motions and c?unter­
motions upon the part1es and 
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the courts- has resulted in a 
voluntary masters project in the 
Southern District of New York. 
The master, a highly qualified 
trial lawyer, will assist parties in 
clarifying and narrowing the 
issues presented by a dispute. 

• Employment by the Circuit 
of the English practice of 
deciding appeals by oral opinion 
delivered from the bench when 
disputes present relatively 
simple issues or do not "break 
new legal ground." 

• Adoption, on an experimen­
tal basis, of a so-called "letter­
brief' program in which the 
court relies on a ten-page letter 
and the appeal heard on the full 
original record in relat ively u.n:­
compl icated, single -issue c1v1l 
appeals. 

Chief Judge Kaufman also 
reviewed the performance of 
t he courts in the Circuit. 

For the fifth consecutive year, 
and for the seventh time in the 
past eight years, more .cases 
than were filed were term mated 
in the Court of Appeals. 

District courts in the Circuit 
cleared their criminal calendars 
for the fifth consecutive year. 
The Southern and Western Dis­
tricts of New York and the Dis­
trict of Vermont cleared their 
civil calendars as well. 

In the address, Chief Judge 
Kaufman proposed creation of a 
" f ive year plan" to blueprint the 
improvements needed in the 
district courts to eradicate back­
log and delay. A committ.ee 
composed of judges of the dis­
tr ict courts and members of t he 
trial bar to work on the proposed 
blueprint and establ ish ~oals 
and plans, is to be appomted 
soon . 

BICENTENNIAL FILMS 
SUCCESSFULLY LAUNCHED 

The film series, "Equal Jus­
tice Under Law," produced as a 
Bicentennial project oftheJudi­
cial Conference, is enjoying a 
successful run as evidenced by 
a growing list of viewers. The 
exact number of people who 
have seen the films will never be 
known, but reports received to 
date from Chief Judge Howard 
T. Markey (C.C.P.A.), make 
2,000 ,000 a conservative 
estimate. 

Narrated by E. G. Marshall, 
the five films dramatically por­
tray the factua l backgrounds, as 
well as public and court debates 
on the issues in Marbury v. 
Madison, McCulloch v. Mary­
land, Gibbons v. Ogden a.nd the 
trial of Aaron Burr (two films) . 

Critical audiences, including 
justices, judges, lawyers, a~d 
educators, have been enthusi­
astic in their praise of the films, 
as have members of the general 
public. . 

Audiences have been d1verse> 
and widespread. Thus far, the 
films have been shown a 
number of times on the Public 
Broadcasting System, and at 
hundreds of high schools, 
colleges, and law scho.ols 
where with accompanying 
teacher's guide, they have been 
well received as teaching tools. 
They have been shown, and 
used as part of regular courses, 
in the four Military Academies. 
A set has been acquired by the 
International Communication 
Agency with plans to make the 
films available to all overseas 
posts as part of their c~ltur~l 
programs. The Smithson1a~ IS 
showing the films to enthusiaS­
tic tourist groups. The series has 
served as part of a lecture pro­
gram at the Salzburg Seminar 
and has been shown at the Inns 
of Court in London. A number of 
Circu it Judicial Conferences 
have shown one or more of the 
films at their Judicia ' 
Conferences. 

The foregoing is a partial list, 
See BICENTENNIAL page 8 
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U.S. MINT COMPLETES 
ADDITIONAL MEDALS IN 
CHIEF JUSTICE SERIES 

The U.S. Mint has announced 
the completion of the Chief 
Justice John Rutledge Medal 
and the Chief Justice Earl 
Warren Medal in the Com­
morative Medals Series 
honoring the Chief Justices of 
the United States. The obverse 
side of each medal bears the 
likeness of the Chief Justice 
while the reverse side bears the 
seal of the Supreme Court ofthe 
United States. The three inch 
bronze medals, which may be 
purchased from the Mint, are 
also made available from the 
Supreme Court Historical 
Society. 

The completion of the Chief 
Justice Rutledge and Chief 
Justice Warren medals brings 
the total number of completed 
medals in the series to four. The 
Chief Justice John Jay and 
Chief Justice Warren E. Burger 
medals have been available for 
some time. All are available 
through the Supreme Court 
Historical Society. 

UNIFORM REPORTING DISCIPLINARY ACTIONS RECOMMENDED 

In 1967 the President of the 
American Bar Association con­
stituted a committee to study 
and evaluate disciplinary proce­
dures in the United States. The 
late Mr. Just ice Clark, just 
ret ired from the U.S. Supreme 
Court, was appointed Chairman. 
Three years later the committee 
members reported their f indings 
and recommendations in a 
comprehens ive report. 

One recommendation was 
the establishment of a central 
off ice to receive and keep accu­
rate records of disciplinary 
proceedings in all courts, state 
and federal. Carry ing out this 
proposal , the ABA moved 
-q uickly and set up a national 

~ isc i pl i ne data bank. All states 
now report the names of 
lawyers censured, suspended or 
disbarred, and participating 

courts are eligible to receive 
information from the data bank. 
It cured a major criticism recited 
in the report-that lawyers who 
had been disbarred in one state 
could easily move into another 
state and practice law without 
disclosing their prior record . 

While some federal courts 
report to this data bank, there 
are many that do not. Mindful of 
this, the Chief Justice recently 
wrote the Chief Judges in the 
non- participating courts and 
urged that they commence 
reporting their disciplinary 
actions. Included in the Chief 
Justice's letter is the observa­
tion that " ... the int.egrity of our 
profession would be enhanced 
by a uniform report ing of all 
attorney disciplinary actions. 
When an attorney is disciplined 
in one jurisdiction every court in 

the system should have access 
to this information." 

So far over half of those con­
tacted replied saying they would 
be reporting to the Chicago 
based data bank office. 

A further outgrowth ofthe so­
called " Clark Report" is the 
development of proposed stan­
dards for lawyer disciplinary and 
disability proceedings. These 
standards are designed to be 
models for adaptation by the 
courts when structuring their 
disciplinary proceedings. 

The Judicial Conference of 
the United States at its meeting 
last month approved, with 
modifications, those ABA model 
rules. They are to be distributed 
to all district and circuit courts 
with a recommendation for 
adoption "on an optional basis." 



EMPLOYMENT PLACEMENT 
WORKSHOPS HELD 

FOR PROBATION OFFICERS 
Probation officers from the 

Northeast and Southeast re­
gions attended an Employment 
Placement Workshop Septem­
ber 26 -29 held at the Federal 
Judicial Center. The workshop 
was the third specialized train­
ing course for probation office 
employment specialists con­
ducted by the Center's Educa­
tion and Training Division . 

An interagency agreement 
made in March 1977 between 
Wayne P. Jackson, Chief of the 
Division of Probation and 
Norman A. Carlson, Director of 
the Bureau of Prisons provided 
the impetus for the tra ining. As 
a result of the agreement, the 
U.S. Probation System assumed 
admin istrative and operational 
responsibility for developing 
employment resou rces and job 
referrals fo r persons released 
from federal pr ison on parole or 
mandatory release. Previously, 
employment placement was the 
responsibility of the Bureau 's 
Community Programs Officer. 

While the U.S. Proba tion 
System has always ass isted 
persons under supervision in 
seeking employment, the in-

METROPOLITAN from page 1 
policies as to the excuse of 
jurors who live at great dis­
tances and the release of delib­
erating juries. 

Various proposals under con­
sideration by the Justice 
Department's National Com­
mission for the Review of Anti ­
trust Laws and Procedures were 
reviewed for the Conference by 
Chief Judge Clyde Atkins (S .D. 
Fla .), a member of the Commis­
sion, and by Wendell Alcorn, 
and Richard P. Larm of the 
Commission staff. 

The Conference heard a re­
port on the recommendations 
proposed recently by the Judi-
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elusion of responsibility for 
parolees demands more time 
and more extensive resources 
from the probation office. As a 
result, many districts have given 
one officer the primary respon­
sibility for developing employ­
ment programs. (In most in­
stances the officer still main­
tains his regular duties of 
supervision and investigation .) 

The workshop provided the 
employment specialist with 
training in topics such as em­
ployment placement in the pro­
bation process; legal issues; 
advocacy and brokerage vs. 
di rect placement; use and de­
velopment of community re­
sources; trends in employment; 
and job readiness training . A 
highlight of the September pro­
gram was a discussion of the 
role of the private sector in the 
hiring of ex-offenders by John R. 
A rmore and Stanley F. Lay of the 
Nationa l Alliance of Business. 

Ea rl ier this year similar work­
shops were he ld in Los Angeles 
for the Western region , and 
Chicago for the North Central 
and South Central regions . As a 
resu It probation officers from 
each judicial district have been 
trained in employment place­
ment methods. 

cial Conference Committee to 
Consider Standards for Admis­
sion to Practice in the Federal 
Courts. Chief Judge Adrian 
Spears, and Judge Lawrence 
King, both members of the 
" Devitt Committee, " made this 
presentation , and the Met 
Chiefs continued their discus­
sion of these matters that had 
taken place at their meeting last 
April. 

The meeting adjourned after a 
presentation by James Davey, 
Clerk of Court of the District for 
the District of Columbia, on the 
use of "flex-time " for support­
ing personnel in metropolitan 
district courts . 

ACTIONS ON 
FEDERAL RULES 

Federal Rules of Crimina' 
Procedure. Federal Rules o 
Appellate Procedure. The Judi- , 
cial Conference of the United 
States on September 22nd an­
nounced approval of proposed 
amendments to the Federal 
Rules of Appellate Procedure as 
well as proposed amendments 
to the Federal Rules of Criminal 
Procedure. They will now be 
submitted to the Supreme Court 
of the United States for their 
consideration . Following that, 
they will be submitted to Con­
gress. If Congress makes no 
changes they automatically be­
come effective in 90 days. 

Federal Rules of Civil Proce­
dure. Since several individuals 
and organizations have re­
quested additional time to com­
ment, the original deadline of 
July 1, 1978 to submit written 
comment has been extended to 
November 30, 1978. Rules in­
volved are Rules, 4, 5, 26, 28, 
30, 31, 32, 33, 34, 37 and 45 
These mainly deal with discov­
ery, including depositions on 
oral examination (Rule 30) and 
interrogatories (Rule 33). 

Two public hearings have 
been scheduled by the Advisory 
Committee on Civil Rules: Octo­
ber 16, 10:00 a.m., at the U.S. 
Court of Claims, 717 Madison 
Place, N.W ., Washington, D.C.; 
and October 26, 10:00 a.m. , at 
the U.S. Court of Appeals, 312 
North Spring Street , Los 
Angeles, California . 

Those interested in testifying 
should advise the Committee on 
Rules of Practice and Procedure, 
Administrative Office of the U.S. 
Courts , Washington, D .C . 
20544. Arrangements may also 
be made by calling Joseph F. 
Spaniol , Jr., Secretary to the 
Committee, in Washington, D.C. 
(202) 633-6021 . Written com­
ment should be directed to the 
same office. 

Judge Roszel C. Thompsen (D 
Md.) is Chairman of the Com­
mittee on Rules of Practice and 
Procedure. 



A CONFERENCE ON 
STUDENT ADVOCACY 

On September 18, the first 
cuit conference on student 

appellate advocacy programs 
was held in Richmond, Virginia . 
The program was developed by 
William K. Slate, II, the Clerk of 
the Fourth Circuit Court of 
Appeals, along with Dulcey 
Fowler, Senior Staff Counsel, 
and Professor George K. Walker 
of Wake Forest University Law 
School. 

The Fourth Circuit imple­
mented a local rule in 1972 per­
mitting third-year law students 
to practice before the court. 
Although any attorney of record 
may have a qualified law stu­
dent appear, in practice, the 
Rule is most often utilized by law 
schools which have developed 
clinical appellate programs. 
Thus, with six years of history 
behind the Rule, this conference 
was convened to discuss the 
experience and the expectations 
with respect to student advo-

-;y programs in cases on 
appeal with emphasis on the 
need for effective, competent, 
and responsible student advo­
cates. Participants included 
representatives of the Court, the 
law schools throughout the 
Circuit, the offices of the United 
States Attorneys, the Clerk's 
Office of the United States 
Supreme Court, and State 
Attorneys General, and mem­
bers of the Bar at large. 

Judge John D. Butzner, Jr., 
(CA-4) delivered opening re­
marks in which he extolled the 
quality of student advocates 
before the court. H.e observed, 
however, that clinical programs 
should be considered in the 
totality of the law school 
experience. Professor Walker 's 
keynote address focused on the 
report of the Committee of the 
Judicial Conference of the 
llnited States to Consider Stan-

lrds for Admission to Practice 
the Federal Courts, and speci­

trcally the Model Rule being rec­
ommended by the committee. 

Judge Robert R. Merhige(E.D. 
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Va.) spoke at a luncheon and 
called for a formal internship 
program for law students simi­
lar to the practices followed by 
medical schools. 

In addition to discussions of 
the Model Student Practice 
Rule, the program considered 
the student advocate's case as 
seen by the court, the student 
advocate 's case as viewed by his 
attorney and professorial super­
visor, brief writing, oral argu­
ment and motions practice, as 
well as the petition for a writ of 
certiorari. A segment of the 
program provided opposing gov­
ernment counsel in student 
advocate cases to present their 
views. 

The conferees agreed that a 
very positive by-product of the 
conference was the opportunity 
for rapport among appellate 
system participants. 

STANDARDS from page 3 

observation at actual trials. 
Lawyers who are members of 
state bars are generally eligible 
for automatic admission to 
practice in federal district courts 
today although a few district 
courts have other requirements, 
including an examination. The 
Committee is proposing that 
uniform minimum standards of 
competency for admission to 
practice in U.S. district courts 
should be adopted by each 
district court. However, each 
district court should implement 
the standards by their own local 
rule which might also govern 
other matters of local concern 
such as residence and admis­
sion of nonresident attorneys 
pro hac vice. 

The report will be widely cir­
culated to permit all segments of 
the legal profession and the 
public to express their views. 
After further hearings through­
out the country the Committee 

TUITION AID FOR 
ICM PROGRAM APPROVED 

At its August meeting the 
Board of the Federal Judicial 
Center approved a new policy 
governing tuition support for 
attenda nee at the Institute for 
Court Management's, Court 
Executive Development Pro­
gram (CEDP). Under the new 
policy, and subject of course to 
available funds, the Center will 
provide all expenses-tuition, 
travel, and per diem-for quali­
fied individuals to attend any 
two of the five regular in-service 
ICM training workshops. The 
workshops serve as Phase I of 
the CEDP. Individuals who com­
plete two of the workshops and 
are approved for one or more of 
the other three-whether or not 
they wish to pursue Phase II of 
the CEDP- will be expected to 
pay the course tuition, although 
the Center will pay travel and 
expenses. 

Students will pay all Phase II 
tuition and the Center will 
assume travel and per diem. 

Any application to the CEDP 
must have the approval of the 
applicant's supervisor. 

Each application will be eval­
uated in terms of the Center's 
general policy guiding tuition 
aid: 

• Courses supported should 
not duplicate those of the 
Center 

• Support will take account of 
the recipient's likely tenure with 
the federal court system 

• No individual will receive an 
undue proportion of the total 
resources available 

• Support will reflect budget­
ary priorities and limitations. 

will make a final report, proba­
bly late next year. 

Copies of the report released 
September 22nd are available 
from the Administrative Office 
by contacting Cathy Catterson, 
(633-6127). It will also be pub­
lished soon in Federal Rules 
Decisions. 



NORMAN lYNCH TO HEAD 
CRIMINAL JUSTICE ACT 

DIVISION 

Norman B. Lynch has been 
appointed Chief of the Criminal 
Justice Act Division in the 
Administrative Office. 

Mr. Lynch graduated from the 
Coast Guard Academy in 1956, 
majoring in engineering . He 
received his J.D. degree in 1965 
from George Washington 
University Law School and was 
admitted to the District of 
Columbia Bar in the same year. 
He is also admitted to the bar of 
the U.S. Court of Military 
Appeals and to the U.S. 
Supreme Court bar. 

While in the Coast Guard, Mr. 
Lynch served in many legal 
capacities including that of 
Military Tria l Judge; Deputy 
Chief Counsel; Appellate Judge, 
U.S. Coast Guard Court of 
Mi li tary Review; Chief , 
Legislative Division, Office of 
the Chief Counsel; and Chief, 
Claims and Litigation Division . 

BICENTENNIAL from page 4 

but is sufficient to indicate the 
growing demand for this unique 
set of films. 

The Federal Judicial Center 
can supply the films to judges 
wishing to view them at judicial 
meetings. Judges interested in 
even wider distribution of the 
"Equal Justice Under Law" film 
series may suggest that bar 
associations, wishing to show 

CO.O»fJC ca1enaar 
Oct. 21-22 Seminarfor Court Re­

porters; Salt Lake City, UT 
Oct. 23-25 ManagementTraining 

for Supervisors; Baton Rouge, LA 
Oct. 23-27 Management Review 

Seminar; Washington, DC 
Oct. 30-Nov. 1 Seminar for Cir­

cuit Court Clerks; St. Louis, MO 
Oct. 30-Nov. 3 Orientation Sem­

inar for U.S. Probation Officers; 
Washington, DC 

Nov. 2-3 Management Training 
for Supervisors; San Francisco, 
CA 

Nov. 6-8 Management Training 
for Supervisors; Salt Lake City, 
LIT 

Nov. 13-15 Seminarfor A ssistant 
Federal Defenders and Panel At­
torneys; Detroit, Ml 

Nov. 13-18 Seminar for Newly 
Appointed District Judges; 
Washington, DC 

Nov. 14-16 Management Train­
ing for Supervisors; Oklahoma 
City, OK 

Nov. 20 -21 Subcommittee on 
Judicia l Statistics; New Orleans, 
LA 

Nov. 27-29 Seminar for District 
Court Clerks; Reno, NV 

Nov. 29-Dec. 1 Workshop for Dis­
trict Judges (CA-9); Palm Springs, 
CA 

Dec. 4-8 Orientation Seminar for 
U.S. Magistrates; Washington , 
DC 

the films at their meetings, 
contact: 
(Free Loan) Association Films, 
Inc., 1815 N. Fort Myer Drive, 
Arlington, Va . (703) 525-4475 

PE nEL 
Appointments 
James D. Phillips, Jr., U.S. Circu·r. , 

Judge (CA-4); Aug . 11 
Robert H. McFarland, U.S . District 

Judge, Canal Zone; Aug. 17 
Harry E. Claiborne, U.S. District 

Judge, D. NV; Sept. 1 
Norma L. Shapiro, U.S. District 

Judge, E.D. PA; Sept. 29 

Confirmations 
Richard S. Arnold, U.S. District 

Judge, E. & W.O. Ark.; Sept. 20 
Bruce S. Jenkins, U.S. District 

Judge, D. Utah; Sept. 20 
Harold A. Baker, U.S. District 

Judge, E.D. IL; Sept. 20 
Patricia J . E. Boyle, U.S. District 

Judge, E.D. Mich .; Sept. 22 
Julian A. Cook, Jr., U.S. Distr ict 

Judge, E.D. Mich .; Sept. 22 
Theodore McMillian, U.S. Circuit 

Judge, (CA-8); Sept. 22 
Mariana R. Pfaelzer, U.S. District 

Judge, C.D. CA; Sept. 22 
Donald E. O'Brien, U.S. District 

Judge, N. & S.D. lA; Oct. 4 

Nominations 
Carin Ann Clauss, U.S. Distric' 

Judge, DC; Sept. 19 
B. Avant Edenfield, U.S. Distric.;L 

Judge, S.D. GA; Sept. 26 
Death 
Algernon L. Butler, U.S . Senior Dis­

trict Judge, E.D. NC; Sept. 5 
Resignation 
Marvin E. Frankel, U.S. District 

Judge, S.D. NY; Sept. 30 

(Purchase) National Audio/ Vis­
ual Center, National Archives & 
Records Service, GSA, Order 
Section, Washington, D.C. 
20409 (301) 763-1896 
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SENTENCING INSTITUTES 
AND THE FEDERAL 
JUDICIAL CENTER 

While the debate continues 
over the revision of the federal 
criminal code and the 
corresponding changes in the 
federal sentencing system, the 
Center maintains its role in 
seeking to better understand the 
workings of the present system 
and in assisting the federal 
judiciary to function more 
effic iently within that system. 
)ne important vehicle for the 
judiciary's efforts in this regard 
has been the sentencing 
institutes convened under the 
auspices of the Judicial 
Conference pursuant to 28 
U.S.C. §334. 

Congress enacted the 
institute legislation in 1958 
with a stated interest in seeking 
un i formity in sentencing 
procedure. These institutes, 
also called joint councils, were 
to be convened "for the purpose 
of studying, discussing, and 
formulating the objectives, 
policies, standards, and criteria 
for sentencing those convicted 
of crimes and offenses in the 
courts of the United States." 
Additionally, Congress sug­
gested several agenda items 
that would be appropriate for 
the institutes. These items 
range from the general 
formulation of sentencing 
principles and criteria to the 
specifics of the content and use 
of presentence reports. 

While the responsibility for 
approving the agendas for these 

See SENTENCING p. 2 

PRESIDENT SIGNS BANKRUPTCY ACT 
" On November~· Presid~nt Carter signed Public Law 95-598, styled 
An Act to establish a un1form Law on the Subject of Bankruptcies," 

commonly referred to as the Bankruptcy Reform Act. It takes effect in 
stages: full _ implementa~i?n will not be realized until after April, 1984, 
by wh1ch t1me the Jud1c1al Conference is directed to recommend to 
Congress the number of bankruptcy judges needed. Beginning 
October 1, 1979, however, all bankruptcy cases will be filed with the 
bankrup~cy court rather than the district court, and will be subject to 
the prov1s1ons of bankruptcy law contained in the new act. 

Legislative Development passed the House in February 
When the new bill, introduced 1978. The Senate, on Septem-

as H.R. 6, in January of 1977, ber 7, 1978, passed its own 
was reintro_duced as a "clean version, S. 2266, introduced by 
bill, " H.R. 8200, in March of Senator DeConcini of Arizona 
1977, the Judicial Conference and expressly approved by the 
established a special committee Judicial Conference. This bill 
to review it and report to the retained appointment power in 
Conference. Judge Wesley the district courts, subject to 
Brown, himself a former referee approval of the Circuit Judicial 
in bankruptcy, chaired the Councils. 
committee. The committee con- On September 28, the House 
eluded that the Conference adopted a variety of amend-
should take no position on the ments to H.R. 8200, including 
substantive prov1s1ons con- provisions that were different in 
tained in Title I; which revises major particulars from both the 
various chapters of the earlier House and Senate ver-
bankruptcy law itself. However, sions. When informed of that 
after more than a year of study, development, the Chief Justice, 
the committee unanimously acting as the statutory 
recommended disapproval of Chairman and spokesman for 
H.R . 8200 's Title II, concerning the Judicial Conference, 
reorganization of the bank- communicated with Senators 
ruptcy court. Title II, among designated as conferees on the 
other things, made the former bill to request that the Senate 
referee positions the equivalent conferees study the House bill in 
of Article Ill judgeships to be light of the major departures 
filled by Presidential appoint- from the bill ' passed by the 
ment, placed eleven bankruptcy Senate only three weeks earlier. 
judges on the Judicial lntheclosingdaysofthe95th 
Conference and one on the Congress, members and staffs 
Board of the Federal Judicial of both houses and the Attorney 
Center. Although the Judicial General reached a compromise 
Conference had unanimously without the usual resort to a 
disapproved the bill , H.R. 8200 See BANKRUPTCY p. 2 



BANKRUPTCY from p. 1 
conference committee . This 
final version passed the House 
on October 5 and the Senate on 
October 6. That version retained 
presidential appointment but 
reduced representation on the 
Judicial Conference to two 
members with one on the 
Federal Judicial Center Board. A 
special meeting of the Executive 
Committee of the Judicial 
Conference was convened on 
October 15; it proposed that the 
Judicial Conference urge the 
President to veto the bill. All 
members oftheJudicial Confer­
ence were polled and a veto was 
unanimously recommended . 
When the Office of Manage­
ment and Budget requested the 
views of the Conference, this 
view was communicated to the 
President and OMB . The Con­
ference documented its position 
with detailed calculations 
showing that in the first ten 
years of operation, the act would 
add a minimum of a half billion 
dollars' cost-without taking 

SENTENCING from p. 1 
institutes rests with the 
Committee on the Adminis­
tration of the Probation System 
(and then ultimately the 
Conference · itself), the actual 
agenda preparation is a 
coordinated activity. Planning is 
conducted among a subcom ­
mittee of the Committee, 
representatives of the circuit for 
whom the meetings are 
convened, the Center, and staff 
from the Bureau of Prisons, the 
Parole Commission, and the 
Probation Division of the 
Administrative Office. 

Over the last thirteen months, 
three sentencing institutes have 
been held. In October of 1977, 
the Second and Seventh 
Circuits held a joint meeting at 
Morgantown, West Virginia; in 
September of this yea r, the 
Ninth Circuit met at Goleta, 
California; and in October, 
1978, judges from the Eighth 
and Tenth Circuits met at 
Denver, Colorado. Each institute 
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into account the inflation factor . 
The Conference described this 
as unnecessary and wasteful. 

Training Plans 

Meanwhile, recognizing that 
the Judiciary had two obliga­
tions, first to communicate its 
views to the Congress and the 
President, and second, to 
execute the will of the political 
branches should the bill become 
law, contingency plans were 
being developed to comply 
promptly with its provisions, 
especially those relating to 
training of bankruptcy court 
personnel during the transition . 

To carry out these training 
programs arising from the sub­
stantive changes in bankruptcy 
law and procedure created by 
the new act, the Federal Judicial 
Center is now prepared to 
present two three-day semi­
nars, each for half of the bank­
ruptcy judges in the country. 
One is scheduled for Atlanta, 
March 7-9 and one in Salt Lake 
City, April 4-6 . These will 

included a visit to a nearby 
federal correctional institution, 
providing the participants with 
an opportunity to meet and talk 
with inmates, guards, and 
prison staff personnel. Among 
the items discussed at these 
institutes were observation and 
study procedure, S.1437 and 
sentencing reform, sentencing 
councils, sentencing alterna ­
tives and their consequences, 
the new presentence report 
monograph (A.O. Publication 
105 ), and the concur r ent 
sentence doctrine. 

Two institutes currently are in 
the planning stages. The First, 
Fourth, and D.C. Circuits will be 
meeting in April 1979 in 
Durham, North Carolina . The 
agenda will include a visit to the 
federal prison at Butner, North 
Carolina . In October of next 
year, the judges of the Fifth 
Circu it will convene in Dallas, 
Texas, and an institutional visit 
will be included as part of this 
program. 

replace the regional seminars 
contemplated prior to the act's 
passage. The Center will als 
provide focused education on 
the new act for other bankruptcy 
court personnel, assuming 
supplemental appropriations 
are enacted . 

Provisions of P.L. 598 

The new act creates no new 
bankruptcy judgeships at this 
time. Instead, it extends through 
March, 1984, the terms of bank­
ruptcy judges now serving . In 
the interim, the Administrative 
Office will analyze the need for 
additional bankruptcy judges, in 
order to enable the Judicial 
Conference to make recom­
mendations to Congress on the 
number needed. During the 
transition period from October, 
1979, to April, 1984, merit 
screening committees of bar 
and law school representatives 
will come into existence, with 
the authority to recommend 
termination of bankruptcy 
judges whose six-year terms 
expire. The Chief Judges of the 
courts of appeals can terminate 
such judges and appoint re ­
placements. The act authorizes, 
starting October 1, 1979, law 
clerks for bankruptcy judges and 
position upgradings in 
bankruptcy clerks' offices. 

The act broadens the bank­
ruptcy courts ' jurisdiction to 
allow all matters involving any 
particular debtor (which 
replaces the term " bankrupt") to 
be brought into one proceeding, 
in one jurisdiction. 

Among the points of Senate­
House difference, which were 
worked out late in the session, 
are these: 

• The act provides, after 
March, 1984, for Presidential 
appointment and Senate 
confirmation of bankruptcy 
judges to terms of 14 years . The 
Senate bill (S. 2266)would have 
provided appointment by the 
Circuit Councils; as signed, the 
Councils are limited to submit-

See BANKRUPTCY p. 3 



BANKRUPTCY from p. 2 
ting non-binding lists of 
recommended candidates to the 
-,~esident. The act provides the 

resident must give "due 
consideration" to Council 
recommendations. 

• The House bill would have 
made the bankruptcy courts 
"adjuncts" of the courts of 
appeals, but in the act , as 
signed, they retain their current 
status and are identified as 
adjuncts to the district court. 

• The act, as passed, retains 
bankruptcy appeals to the 
distr ict courts; the House bill 
would have given this appellate 
jurisdiction to the courts of 
appeals. The act, however, does 
authorize appeal to the 
appellate courts if both parties 
C!)nsent, and further authorizes 
tl'le appellate courts, alterna­
tively, to provide by rule for 
appeal to a panel of three 
bankruptcy judges appointed by 
the courts of appeals. 

• "the act raises the salaries of 
bankruptcy judges to $50,000. 
House provisions for more 
liberal retirement prov1s1ons 
were set aside in favor of much 
more modest provisions in the 
Senate bill . 

• The act leaves largely intact 
the trustee system, but directs 
the Attorney General to appoint 
ten United States trustees in 18 
districts for a pilot program. The 
Attorney General is to analyze 
the operation of the pilot 
system, and report to Congress 
the results of the analysis by 
January, 1984. For cases f i led 
after SeptemberJ 1978, in the 
non-pilot districts, bankruptcy 
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judges appointing trustees must 
select them from a panel named 
by the Director of the Adminis­
trative Office. 

• The act provides for the 
appointment of two bankruptcy 
judges to the Judicial Con­
ference of the United States, the 
two to be selected by the 
bankruptcy judges at large. The 
September House version 
provided for three bankruptcy 
judges. The act also adds a 
bankruptcy judge to the Board of 
the Federal Judicial Center, to 
be selected by the Judicial 
Conference as are the two 
appellate and three district 
judges who now serve on the 
Board. 

Informational Role of the 
Judicial Conference 

In remarks delivered at 
Fordham University several 
weeks after Congressional 
passage, the Chief Justice 
observed that "when Congress 
is legislating on matters directly 
affecting the courts, . . . it is not 
only appropriate for judges to 
comment upon issues which 
affect the courts but absolutely 
necessary. The Judicial 
Conference of the United States 
and the Administrative Office of 
the United States Courts receive 
requests from Congress from 
fifty to one hundred times each · 
year to comme~t on pending 
bills, and, of course, we do so, " 
as Congress contemplated 
when creating the Conference. 
Congress, the Chief J.ustice 
noted, is " overwhelmed . . . with 
a host of other more visible 
problems" than those of the 
courts. "Someone," he said, 
" must make these problems 
real to the busy members of 
Congress," and " this is clearly 
one of the obligations of the 
office I occupy." The Chief 
Justice went on to note that 
"the ultimate responsibility 
rests with the Congress­
especially if questions of statu­
tory change, or rules of 
procedure, jurisdiction or 
appropriations are involved." 

NEW LAWS AFFECT 
JUDICIAL BRANCH 

In the closing days of the 95th 
Congress, several important 
bills were cleared for 
Presidential action which are 
now public law. 

Jury System Improvements 
Act (P.L. 95-572). The act 
increases the attendance fee for 
jurors to $30 per day and 
provides for enhanced 
attendance fees for both grand 
and petit jurors on account of 
extended service. Subsistence 
and travel allowances are 
revised to incorporate by 
reference those amounts now 
authorized for supporting court 
personnel in travel status. At 
any time that the travel rate is 
increased by the Director of the 
Administrative Office of the 
United States Courts to parallel 
an increase in the general 
government rate, jurors would 
then receive the benefit of such 
an increase. 

Jurors' employment is also 
protected by the law's provision 
for a civil penalty and injunctive 
relief against an employer who 
discharges or coerces an 
employee as a result of the 
employee's federal jury service 
or summons for such service. 

All fees and ·subsistence 
provisions become effective 60 
days after November 2, the date 
the act was signed. All other 
provisions became effective as 
of the date of enactment. 

Witness Fees Reform Act 
(P.L. 95-535). Witness fees 
including subsistence and travel 
allowances for witnesses 
appearing in federal court and 
grand jury proceedings or giving 
depositions, are increased for 
the first time since 1968 as a 
result of legislation signed into 
law October 27. The act 
increases per diem for 
witnesses to $30; replaces the 
set travel allowance with 
guidelines directing reim­
bursement for actual expenses 

See NEW LAWS p. 4 



GARNISHMENT 
REGULATIONS ISSUED 

Regulations relating to the 
garnishment of salaries or 
wages of officers and 
employees in the Judicial 
Branch of t h e federal 
Government were issued by the 
Director of the Administrative 
Office of the United States 
Courts effective October 1, 
1978. The regu lations were 
issued after clarifying 
amendments to the Social 
Security Act were enacted in 
1977 (Public Law 95 -30). These 
amendments clarify garnish ­
ment provisions of the Social 
Security Act, 42 U.S.C. 659, by 
defining the term "United 
States" as "the Federal 
Government of the United 
States, consisting of the 
Legislative Branch, the Judicial 
Branch and the Executive 
Branch thereof .... " 

42 U.S.C. 659 as amended, 
provides that the United States 
shall be subject in like manner 
and to the same extent as a 
private person to State legal 
process brought to collect 
moneys due from or payable by 
the United States, the 
entitlement to which is based 
upon rem·uneration for 
employment, in order to enforce 
an officer's or employee's legal 
obligation to provide child 
support or to make alimony 
payments. 
. Any private person who is a 

present or former officer or 
employee of any agency, court 
or other establishment of the 
Judicial Branch of the federal 
Government, including a law 
clerk or secretary to a retired 
Justice of the Supreme Court of 
the United States and any 
person who is an <;>fficer or 
employee of the Supreme Court 
of the United States in regular 
active service is subject to the 
garnishment regulations. 

The regulations provide: 
• Procedure for service of 

process 
• Data and documents to 
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of public transportation and 
grants allowances for private 
transportation equal to those 
granted to federal employees; 
and replaces set subsistence 
allowances with that granted 
federal employees. The new 
fees became effective upon 
signing by the President. 

U.S. Marshals' Transporta ­
tion Expenses Act (P.L. 95-
503). The act authorizes any 
federal judge or magistrate to 
direct a U.S. marshal to furnish 
an indigent defendant released 
pending further proceedings, 
with noncustodial transporta ­
tion or with transportation 
expenses to an appearance 
before that court, any division of 
that court, or any federal court in 
another judicial district in which 
criminal proceedings are 
pending . Defendants may also 
be provided with money for 
subsistence expenses en route 
if needed. 

The provisions of the act take 
effect as of the date the act was 
signed, October 24 . 

District Court Reorganiza­
tion Act, H.R.14145 (P.L. 95-
573). The act changes judicial 
district dividing lines in Illinois 
by placing Kankakee County in 
the Central District of Illinois. In 
addition, the Act abolishes the 
two divisions of the District of 
Maine; authorizes White Plains, 
in the Southern District of New 
York, and Johnstown, in the 
Western District of Pennsylvania 
as places of holding federal 
court; and requires the Director 
of the Administrative Office of 
the U.S. Courts to conduct a 
comprehensive study of the 

accompany legal process 
• Compliance with process 
• Invalid legal process 
• Officials to accept legal 

process. 
Copies of the regulations may 

be obtained from the Director of 
the Administrative Office of the 
United States Courts. 

judicial business of the Central 
District of California and the 
Eastern District of New York an 
make recommendations to 
Congress on the need for 
creation of new judicial districts 
from portions of the two districts 
or the immediately surrounding 
districts. The study is to take 
place within one year of 
enactment, or November 2, 
1979. All other provisions take 
effect 180 days after enactment. 

Federal District Court 
Organization Act, S. 3375 
(P.L. 95-408). Title 28 USC is 
amended to: add Ashland in the 
Eastern District of Kentucky and 
Corinth in the Eastern Division 
of the Northern District of 
Mississippi as additional places 
for holding court; eliminate the 
six divisions of the Western 
District of Louisiana ; and 
include Bottineau, McHenry, 
Pierce, Sheridan and Wells 
Counties in the Northwestern 
Division of the District of North 
Dakota . 

The act also makes changes in 
the boundary lines of district 
courts in three states: Florida­
Madison County is moved from 
the Middle District to the 
Northern District; Illinois­
existing Eastern and Southern 
Districts are realigned to form 
Central and Southern Districts; 
New York-Columbia, Green 
and Ulster Counties are 
transferred to the Northern 
District. 

Provisions of the act become 
effective 180 days after October 
2, the date the act was signed. 

Privacy of Rape Victims Act Cfs-
(P.L. 95-5~. This legislation ?_A·o 
amends the Federal Rules of 
Evidence to provide for the 
protection of privacy of rape 
victims by prohibiting the use in 
evidence of reputation or 
opinion about the past sexual 
behavior of the victim . Use of 
direct evidence of past sexual 
behavior is restricted to cases in 
which a judge finds, after a 
hearing, that the evidence is 

See NEW LAWS p. 6 



LAWYERS IN THIRD CIRCUIT 
CRITIQUE STRUCTURE OF 
CIRCUIT CONFERENCES 

In 1975 Chief Judge Collins 
Seitz (CA -3) appointed a 
Lawyers Advisory Committee to 
act as liaison between the 
members of the bar who 
practice in the Circuit and the 
federal judges of the Third. It 
was a move to br ing about 
greater bar participation in 
promulgating rules and 
procedures adopted in the 
Circu it, and through bench -bar 
cooperation bring about better 
judicial administration gen­
erally. Time and events have 
demonstrated that the work of 
t his committee is mutally 
beneficial. 

The Committee met during 
the time of the Third Circuit's 
Judicial Conference last month 
and spent considerable time 
discussing the structure of the 
annual conference, a matter 
especially referred to their 
Jroup by the Jud icial Council. 
Following th is they reported: 

• The proposal to eliminate 
t he permanent members of the 
Circuit Judicial Conference was 
disapproved by the attorneys 
present. They reasoned that 
significant contributions had 
been made by those members 
and stated that they had reason 
to expect contributions in the 
future. 

• The membership of the 
Conference is not too large; 
bigness in itself is neither a 
problem nor undesirable in 
other respects. Problems raised, 
related to size, could be resolved 
by organ1z1ng small work 
~essions, better organization of 
the program and better 
utilization of talents of the 
attorney members. 

• The rule requiring atten­
dance to maintain permanent 
membership should be 
abolished; the main objective 
should be to assure that 
interested members attend. 

• They questioned an 

See LAWYERS p. 8 
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Third Circuit Judicial Conference participants photographed after panel discussion on "Role 
of the Federal Courts in the Fu!ure ." They are (l. to R .): Circuit Executive Wm. A . (Pet) Doyle; 
Prof. Burt Neuborne (N.Y . Umv.); Judge Joseph F. Weis, Jr. (CA-3) who presided over the 
panel; Prof. Bernard J . Ward (Univ . Texas); Chief Judge Collins J. Seitz (CA-3); Prof. Geoffrey 
C . Hazard, Jr. (Yale) ; and Prof. Chas. Alan Wright (Univ. Texas) . 

A "first" for the Third 

THIRD CIRCUIT JUDICIAl CONFERENCE HElD IN 
VIRGIN ISlANDS 

The Third Circuit Judicial 
Conference met at St. Thomas, 
Virgin Islands, last month and 
they thereby broke their 
traditional practice of meeting in 
one of the three states 
embraced by the Circuit. In all 
the circuits, where accommoda ­
tions permit it, the site of the 
meetings is rotated. Two U.S. 
District Judges and two part­
time magistrates are head­
quartered in this district. 

In addition to holding a 
meeting of the Judicial Council 
of the Third Circuit and a 
business meeting for district . 
and circuit judges there were a 
variety of subjects taken up by 
lecturers or panelists­
contempt, last term's Supreme 
Court opinions, discovery, and 
opinion writing. 

Chief Judge Edward Devitt 
and Thomas E. Deacy, Esquire, 
were present to explain 
progress on the work of their 
committee on standards for 
admission to practice in the 
federal courts. They called for 
questions and there were many. 
The discussions made it evident 
that the judges and lawyers of 

the Third Circuit share the 
concern of many that the quality 
of advocacy in the courts be 
maintained at a high level. 
Public hearings to take up the 
recommendations presented to 
the Judicial Conference last 
September will be held in 
metropolitan cities next April, 
after which a final report will be 
submitted. Tentative dates and 
places where hearings will be 
held are : San Francisco, 
California, April 5-6; Kansas 
City, Missouri , April 9; Atlanta, 
Georgia, April 17 - 18; arid 
Washington, D.C., April 26-27. 

Of prime interest was a report 
of the Lawyers Advisory 
Committee, a group of lawyers 
who practice in the Circuit. 
Many matters on which they 
reported were controversial and 
general agreement was arrived 
at only after spirited discussions. 
Some resolutions reported 
were: 

• Retrials. There should be 
adopted throughout the Circuit a 
mandatory rule that if .on appeal 
a case is reversed and 
remanded for retrial, the retrial 

See THIRD CIRCUIT p. 6 



THIRD CIRCUIT from p. 5 
should be before a judge other 
than the judge who originally 
presided. The rule should apply 
to both criminal and civil cases 
and jury and non-jury trials . 

• Admission to Practice. In 
any state containing more than 
one district, counsel admitted to 
practice before any U.S. District 
Court should be permitted to 
practice before all districts in 
that state, thus obviating the 
necessity of retaining local 
counsel. Defeated was 
a pr{)posed amendment to the 
resolution which stated that 
counsel admitted to practice in 
any district in the Circuit should 
be permitted to practice in all 
other districts throughout the 
Circuit. 

• Uniformity. This resolution 
called for greater uniformity of 
practices and procedures before 

NEW LAWS from p. 4 

requ ired under the Constitution; 
that the assailant was someone 
other than the accused and with 
whom the victim had had past 
sexual relations ; or when 
the issue of consent is raised 
where there had been prior 
sexual behavior with the 
accused. 

The act applies to trials which 
begin more than thirty days after 
the date of enactment, October 
28. 

Court Interpreters Act (P.L. 
95-539). The act provides for 
more effective use of 
interpreters in federal criminal 
and civil proceed ings when a 
party or witness speaks only or 
primarily a language other than 
English or suffers from a 
hearing impairment. 

A certification procedure for 
interpreters used in federal 
courts is to be established by the 
Administrative Office of the U.S. 
Courts . In addition the 
Administrative Office must 
maintain on file a list of all 
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all district judges in the same 
district. · 

• The New Jersey Rule. This 
resolution recorded objections 
to the New Jersey rule which 
prohibits any one lawyer or law 
firm from appearing in more 
than three matters in any one 
year unless their principal office 
is in the district. 

• Court Reporters. Embraced 
in this resolution were 
difficulties with court reporters, 
(including excessive charges) 
and the problem created when 
reporters turn out non ­
reproducible transcripts. 

• Oral argument. Objections 
to limitation on oral argument 
were enunciated in this one 
which stated that the Third 
Circuit's limitation is too 
restrictive . 

certif ied interpreters. Under the 
act, the federal Government, 
will pay the cost of interpreters ' 
services in criminal actions 
initiated by the United States, 
whether or not the defendant is 
indigent. In civil actions the 
judge may apportion all or part 
of the cost among the parties. 
Provisions of the act become 
effective 90 days after its 
signing, October 28 . 

Drug Dependent Offenders 
Act (P . L. 95-537). The 
supervision of drug dependent 
probationers, parolees and 
others released from prison is 
transferred from the Bureau of 
Prisons to the U.S. Probation 
Service by the act. Authority to 
grant contracts to independent 
organizations involved in 
rehabilitation of drug dependent 
offenders is also given to the 
probation service. The act 
becomes effective October 1, 
1979. 

ETHICS IN GOVERNMENT 
ACT SIGNED 

On October 26, the Presider 
signed into law the Ethics ih 
Government Act of 1978 (P.L. 
95-521 ). The law requires 
detailed financial disclosure by 
members of Congress , 
executives of the Executive 
Branch, and judges and others 
of the Judicial Branch. The first 
reporting period covering the 
year 1978 calls for statements 
to be filed by May 15, 1979, on 
forms which will be developed. 
The Administrative Office will 
distribute copies of the public 
law as soon as they become 
available. 

The Act contains separate 
titles covering financial 
disclosure for officers and 
employees of each branch ofthe 
federal Government. Title Ill , 
Judicial Personnel Financial 
Disclosure Requirements, in 
part requires: 

• Annual disclosure reports to 
be filed by Supreme Cour 
justices, federal judges, ano 
judicial branch employees who 
are authorized to perform 
adjudicatory functions or are 
paid the equivalent of a GS -16 
salary or above. 

• Presidential nominees for 
judgeships to file disclosure 
reports when their nominations 
are sent to the Senate. 

• Judicial branch employees 
to file the annual reports with a 
Judicial Ethics Committee to be 
established by the Judicial 
Conference of the United 
States. The committee is 
authorized to monitor and 
investigate compliance with the 
disclosure requirements. 

• Each judicial officer and 
judicial employee to file the 
report with the Judicial Ethics 
Committee and to file a copy as a 
public document with the clerk 
of the court on which he sits or 
serves. Reports may not be usee 

See ETHICS p. 8 
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FJC Director A. Leo Levin (left) and Attorney General lngemas Gullnas of Sweden photographed 
following a briefing session at the Dolley Madison House. 

FJC HOSTS VISITORS FROM ABROAD 

Briefing official visitors from 
abroad - judges, legal officers 
:md others - is an important 
function of the Federal Judicial 
Center. Referrals to the Center 
come from the State Depart­
ment, United Nations, American 
and Federal Bar Associations 
and other groups. Visitors often 
learn of the Center from others 
who have visited here. 

During the past year, the 
Center received visitors from 
Brazil, Korea, Australia , Japan, 
Thailand, Chile, New Zealand, 
South Africa , Afghan istan , 
Nigeria , Colombia , Zai r e, 
France, Great Britain, Canada, 
Sweden, Indonesia, and Iceland. 

Most recently, the Center 
hosted lngemas·Gullnas, Attor­
ney General of Sweden, San­
toso Poedjosoebroto, Vice Ch ief 
Justice of the Supreme Court of 
Indonesia, and Hrafa Bragason, 
a judge in the Reykjavik, lceiand, 
civil court. 

Mr. Gullnas traveled to Wash­
ington, D.C. and Atlanta to study 
the American judicial system. 
He was particularly interested in 
court procedures, especially as 
they related to criminal cases. 

His first stop was at the Judicial 
Center for a general orientation. 

Justice Poedjosoebroto's tour 
of the United States judicial 
system also began at the Judi­
cial Center. Because of its role in 
the federal judicial system, the 
Center is often the first stop for 
foreign visitors interested in the 
judicial system of the United 
States. 

Like many Center visitors1 

Justice Poedjosoebroto was 
interested in the selection, 
appointment , tenure , and 
removal and retirement of 
federal judges. 

Judge Bragason was travel ­
ing to cities in the United States 
as a UN Fellow to do research on 
court administration for civil 
cases and training programs for 
judges. 

Other areas in which interest 
is frequently expressed by for­
eign visitors are the dual system 
of courts in the United States; 
the origin and role ofthe Center; 
how newly appointed judges 
prepare to become a judge; and 
methods of managing and con­
trolling increasingly large case 
loads. 

Advocates on Trial. Harry 
Sabbath Bodin. 4 Litigation 304, 
61-63 (Summer 1978). 

Chilling Judicial Independ­
ence . Irving R. Kaufman . 
Benjamin N. Cardozo Lecture 
before the Association of the 
Bar of the City of New York, 
November 1, 1978. 

Constitutional Criminal 
Procedure. Charles H. White­
bread. American Academy of 
Judicial Education, 1978. 

Essays on the Constitution of 
the United States. M. Judd 
Harmon. Kennikat Press, 1978. 

How Long Can We Cope? 
Warren E. Burger. Remarks to 
the Seminar on Legal History, 
The National Archives , 
Washington, D.C., September 
21 , 1978. 

The Ideology of Advocacy: 
Procedural Justice and 
Professional Ethics. William H. 
Simon. 1978 Wis. L. Rev. 30-
144. 

Judicial Discipline and 
Disability Symposium. 54 Chi­
Kent L. Rev. 1-175 (1977). 

Our Tottering Legal System. 
W .S. Stafford. 57 Mich. S.B.J . 
831-7 (Oct. '78J. 

Needed: A Judiciai ·Welcome 
for Technology-Star Wars or 
Stare Decisis? Howard T. 
Markey. 79 F.R.D . 209-18 (Oct. 
1978). 

New Intern Program Gives 
Law Students Actual Courtroom 
Trial Experience. David N. 
Edelstein . 17 Court Rev. 14- 16 
(Sept.-Oct. 1978). 

Prison Reform: the Judicial 
Process. A BNA Special Report 
on Judicial Involvement in 
Prison Reform . Bureau of 
National Affairs, 1978. 

Third Report on the 
Implementation of the Speedy 
Trial Act of 1974. Administra­
tive Office of the U.S. Courts, 
1978. 
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"unexplained discrepancy in the 
requirements that members 
appointed by the judges must 
meet certain criteria, but the 
appointees of bar association 
presidents or law school deans 
need not fulfill the same 
standards." 

• There is a feeling that the 
Conference has not been 
organized in such a way that the 
best use is made oft he available 
lawyer talents. 

• Approved was a suggestion 
that .separate meetings be held 
from time to time between the 
delegates of a district and the 
district judges within the 
district; or, failing this, the 
delegates should meet alone 
prior to the Conference. 
• Through their report they 

expressed again a willingness to 
participate more actively in the 
work of the Conference. 

Copy of the full report of the 
Lawyers Advisory Committee is 
available through the Informa­
tion Services Office of the 
Federal Judicial Center. 

ETHICS from p. 6 

for any unlawful purpose or any 
commercial use other than 
news reporting. 

• Reports received by the 
committee to be held in its 
custody and be made available 
to the public for six years. After 
the six-year period the report is 
to be destroyed unless needed 
in an ongoing investigation. 
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CQCXOfJC 
ca1enaar 
Nov. 29-Dec. 1 Workshop for 

District Judges (CA-9); Palm 
Springs, CA 

Dec. 6-8 Management Training for 
Supervisors; Brooklyn, NY 

Dec. 7-8 Workshop for District 
Judges (CA-4); Hilton Head 
Island, SC 

Dec. 7-8 Advisory Committee on 
Civil Rules, Washington, DC 

Dec. 11 -13 Seminar for Assistant 
Federal Defenders and Panel 
Attorneys; Denver, CO 

Dec. 11 -15 Management Seminar 
for Chief Probation Officers; 
Kansas City, MO 

1979 
Jan . 3 Judicial Conference 

Subcommittee on Supporting 
Personnel, Washington , DC 

Jan 5 . Judicial Conference 
Subcommittee on Federal 
Ju risdiction, Washington,DC 

Jan. 8-9 Judicial Conference Sub­
committee on Judicial Improve­
ments, Savannah, GA 

Jan. 8-10 Seminar for District 
Court Clerks; Charleston, SC 

Jan . 11 -12 Workshop for District 
Judges (CA-5) Orlando, FL 

Jan. 15-16 Judicial Conference 
Committee on Administration of 
the Probation System, West Palm 
Beach, FL 

Jan. 15-19 (Rescheduled) Orienta­
tion Seminar for Newly 
Appointed Full Time U.S. Magis­
trates; Washington , DC 

nnE~ 
APPOINTMENTS 
Julian A. Cook, Jr. , U.S. District 

Judge, E.D., Ml, Sept . 27 
Theodore McMillian, U.S. Circuit 

Judge for the Eighth Circuit, Oct. 
2. 

Patricia J . Boyle, U.S. District 
Judge, E.D ., Ml , Oct. 10 

Harold A. Baker, U.S. District 
Judge, E.D., IL, Oct. 11 

Bruce S. Jenkins, U.S. District 
Judge, D. of UT, Oct. 11 

ADVOCACY REPORT 
NOW IN PRINT 

"The Quality of Advocacy in 
the Federal Courts" is now in 
print . This is the Federal Judicial 
Center's report of research 
performed for the Judicial 
Conference Committee to 
Consider Standards for 
Admission to Practice in the 
Federal Courts. It can br 
obtained from the lnformatior 
Service of the Federal Judicial 
Center. 

Earlier this year, the Center 
distributed a limited number of 
copies of the report that had 
been offset-printed from the 
manuscript. The typeset edition 
is identical, except that page 
numbers and some table 
numbers have been changed. In 
the recently released report of 
the Judicial Conference 
Committee, citations to the 
Center 's study are to the typeset 
edition . 
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DISTRICT COURT MERIT 
SELECTION GUIDELINES 

ISSUED 

On November 8 , 1978, the 
President s igned Executive 
Order 12097, " Standards and 
Gu idelines for the Mer i t 
Selection of United States 
Dist rict Judges." 

Section 1-1 of the Order 
applies to nomination; Section 
1-2 sets forth standards for 
evaluat ing proposed nominees. 

Nom inat ion provisions are 
t ha t: 

• Whenever a vacancy occurs 
in a distr ict court of the United 
States. the President shall 
nominate as district judge to fill 
that vacancy a person whose 
character, experience, ability, 
and commitment to equal 
justice under law qualifies that 
person to serve in the federal 
judiciary. 

• The Attorney General shall 
assist the President by recom­
mending to the President 
persons to be considered for 
appointment who are qualified 
to be district judges and by 
evaluating potential nominees. 
The Attorney General shall 
receive recommendations of 
such persons from any person, 
commission or organization. 

• The use of commissions to 
notify the public of vacancies 
and to make recommendations 
for district judges is en ­
couraged. The Attorney General 
shall make public the suggested 

(See GU IDELINES p. 6) 

New District Court Judges photographed 
during one of the sessions of the Seminar 
last month: In the foreground, Judge Jose 
A . Gonzalez , Jr. (S .D . Fla .), and (left) 
Judge Pierre N . Laval (S .D . N .Y .), and 
Judge Mary Johnson Lowe (S .D . N .Y .). 

NEW DISTRICT JUDGES 
CONVENE AT FJC 

Thirty-three judges assem­
bled at the Dolley Madison 
House November 13 to start a 
week of both formal and in­
formal discussions on how to 
bring about effective judicial 
administration in the federal 
trial courts. One district judge 
travelled from as far away a 
jurisdiction as the Northern 
Mariana Islands and one was 
from the District Court just a few 
blocks from the Center. 

A significant statistic: The 
largest number of women ever 
to simultaneously attend such a 
seminar - six U.S. District 
Judges and one Trial Judge 
from the U.S. Court of Claims. 

The new judges heard 
tenured judges tell them how 

(See NEW DISTRICT JUDGES p. 7) 

CASE WEIGHTS REVISION 
UNDERWAY 

During the fall and winter the 
Federal Judicial Center will 
survey about 100 federal district 
judges in order to revise the 
system of case weights. Con­
ducted at the request of the 
Judicial Conference Subcom­
mittee on Judicial Statistics, the 
survey follows a two and one 
half year period of design and 
refinement. 

Under the guidance of Judge 
John D. Butzner, Chairman. the 
Center has explored a number of 
possible techniques to deter­
mine the relative burdens of 
courts ' different caseloads , 
attempting to obtain the best 
possible accuracy without 
taking up the judges' time in the 
process. 

Unfortunately, no technique 
appears feasible except a judge 
time study . However, the 
present time study is much 
simpler than any of those in the 
past, including the most recent 
one: The 1969-70 Federal Judi­
cial Center survey that is the 
basis of the present weighted 
caseload. 

The case weights are seri ­
ously out of date, and have been 
criticized on technical grounds 
as well. Many things have 
changed since the 1 969-70 
time study. The Magistrate Act 
of 1968 (as amended) has taken 
effect, and undoubtedly greatly 
affected the relative burden of 

(See CASE WEIGHTS p. 4) 
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An informal survey of the 

State-Federal Judicial Councils 
was recently made by the 
Federal Judicial Center, and 
some new and innovative sub­
jects for discussion surfaced. If 
readers are interested in an 
amplification of this informa­
tion, they should write or call 
Joseph Coudon at the Center 
(633-6347). 

Here are reports from five 
states which have held meet­
ings since the last column was 
published: 

Alabama. As in the past, this 
council held a meeting at the 
time the Alabama State Bar met. 
Subjects discussed: Rule mak­
ing by state and federal courts, 
including local rules; desirability 
of greater bar participation in 
the rule-making process; the 
necessity of assuring that local 
rules are published and avail­
able; and the desirability of 
assuring that rules promulgated 
do not bring about constitutional 
issue challenges. 

Another subject on the 
Council's agenda was better 
liaison between courts and the 
bar- membership. For the federal 
courts there was the suggestion 
that in each judicial district 
there be formalized a liaison 
group with which the chief 
district judge, or all of the district 
judges, meet at least once yearly 
to discuss matters of mutual 
interest. 

Justice James Bloodworth, of 
the Supreme Court of Alabama, 
reported on procedures fol­
lowed by his court on questions 
certified from the federal courts. 
The Justice reports it is working 
extremely well in Alabama. 
Council member Judge John C. 
Godbold (CA-5 and FJC Board 
member) agrees and reports: "It 
is working well and speedily, 
and through constant liaison 

between the Supreme Court of 
Alabama and the Fifth Circuit 
judges residing in Alabama, 
[potential] problems in the 
administration of certification 
procedures have been elimi­
nated as they arise." 

Maryland. Chief Judge 
Edward S. Northrop and Judge 
Alexander Harvey represented 
the federal courts at the last 
meeting of this state's council. 
State judges on the council are 
Judges Anselm Sodaro (who 
presided), C. Awdry Thompson 
and Robert S . Sweeney . 
Reported was a program for 
coordination between state and 
federal probation officers. Pre­
sentence reports have been 
exchanged, and though there 
was some concern expressed 
that a federal defendant might 
be able to secure a copy of the 
report, assurance was proffered 
that the state presentence 
report is not filed as a public 
record and is available to the 
defense attorney only. 

Also on the agenda was the 
matter of possible conflicts and 
priorities on case assignments 
in the trial courts; however, it 
was agreed that very few prob­
lems have arisen. Efforts have 
been made to avoid this; in those 
instances where federal court 
trial dates are set far in advance, 
the state judges have agreed to 
let the federal trial go forward 
first. 

Judge Harvey explained their 
new local rule which became 
effective last April, which pro­
vides for a fine to be imposed on 
attorneys who appear late for 
hearings or trials. In addition to 
a fine, gross violations could 
result, through application of 
the rule, in referral to the 
Disciplinary Committee of the 
court. 

A final matter discussed was 
the proposed legislation to 
abolish diversity jurisdiction. It 
was estimated that if the bill is 
passed into law, approximately 
eight percent of the cases now 
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tried in federal courts would be 
filled in the state courts. 

Oregon. A new agenda item 
for this Council was the recur­
ring problem of the accused not 
only appearing for arraignment 
without an attorney but also 
declaring one was not wanted. 
To preclude the filing of a Sec­
tion 2254 case in the federal 
courts if a state judge has not 
appointed a lawyer, it was 
suggested that the judge con­
duct a careful examination of 
the defendant to make a 
supportable and clear finding 
that the defendant intelligently 
waived his right. But, it was 
pointed out, the court must set 
this out on the record . Judge 
Alfred T. Goodwin (CA-9) 
recommended for consideration 
a dialogue contained in several 
pages of the California state 
judges' bench book. Basis for 
the California procedure may be 
found in Farreta v. California(45 
L. Ed. 2d, 562 [1975]). 

Comparisons were made of 
plea bargaining procedures in 
both the Oregon courts and the 
federal courts and the problem~ 
extant throughout the two sys­
tems. Another developing prob­
lem in Oregon was reported­
problems in the state courts 
caused by recent statutory pro­
visions for expanded sentence 
review by the Oregon Court of 
Appeals. Also described was the 
new state law which permits 
their Parole Board, by a 4-5 vote, 
to reduce a sentence imposed by 
a judge, significantly increasing 
the authority of the Board. 

Memorandum opinions, per 
curiam opinions, published and 
unpublished opinions and when 
they should be used was an 
important topic brought up, as 
was the problem of avoiding 
conflicting decisions on identi­
cal points of law when the 
courts sit in panels or depart­
ments. It was decided a case 
data bank accessible in a 
computer may be the answer. 

Two more subjects wer 
(See STATE FEDERAL p. 4) 



EXTENSIVE TRAINING 
OFFERED PROBATION 

OFFICERS 

Chief U.S. Probation Officers 
met December 11-15, at a 
management seminar held in 
Kansas City, Missouri. The 
meeting was the first attended 
by all chief probation officers 
since 1950. Judge James M . 
Burns (D. Ore.) was chairman of 
the seminar. 

The curriculum, developed by 
the Education and Training 
Division of the Federal Judicial 
Center and the Probation Divi­
sion of the Administrative 
Office, included an update on 
matters involving the probation 
system, pretrial services, the 
Bureau of Prisons and the U.S. 
Parole Commission. Workshops 
were conducted on personnel 
matters, law related issues and 
the purposes and impact of 
Monograph 105, a new publi­
cation on the writing of the pre­
sentence report. 

During the meeting, four task 
groups were created to assess 
needs and develop policy 
recommendations on goals and 
standards for the probation 
system, professional accounta­
bility, interoffice and inter­
district communications, 
narcotic aftercare and employ­
ment placement. 

The federal probation system 
has a long tradition of training. 
As early as 1930, probation 
officers attended periodic re­
gional institutes. Nineteen 
years later the concept of a 

(See PROBATION p. 5) 
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HOLIDAY GREETINGS 

from 
The Chief Justice 

I extend warm greetings for an enjoyable Holiday Season to all 
personnel of the Federal Judiciary and their families and my deep 
appreciation to the Judges and all those who daily support the 
administration of justice. By this I include the Clerks of all courts and 
their staffs, Magistrates, Probation Officers, U.S. Marshals, Court 
Reporters, and all who labor to make the system work. 

We can look back on the past year with satisfaction; altogether your 
dedication and efforts have brought about significant improvements in 
the quality of our system of justice. There has been a spirit of 
cooperation in the pursuit of our mission to provide for all Americans a 
system of justice which is fair, accessible, competent, swift and 
deserving of public confidence. That we have public confidence in a 
period when confidence is not universally accorded to public institutions 
is a tribute to steadfast dedication throughout the Judicial Branch at 
every level. 

The Congress finally passed and the President has signed legislation 
providing much needed additiona I judges, advocated by the Judiciary for 
more than eight years. The Administrative Office continues to provide 
support which makes effective planning a reality; the Federal Judicial 
Center continues its valuable service in research, planning, and 
continuing education. 

Federal Judges have again terminated a record number of cases. 
There has been more effective communication between the branches of 
government and between the federal courts and state courts on matters 
affecting the administration of justice. 

On a broader front as we approach the Holiday Season, we close a 
year with another period of peace for our country. We extend our 
greetings and support to the President and peacemakers of all nations 
for their persistent efforts to eliminate the blight of war. 

Mrs. Burger joins me in wishing each of you and your loved ones a 
happy and safe Holiday Season and a continued dedication to our 
common calling. 

FEDERAL BAR ASSOCIATION ESTABLISHES AWARD FOR 
TRIAL ADVOCACY 

Another step forward in the 
current trend towards efforts to 
improve trial advocacy was 
taken by the Federal Bar 
Association in Cincinnati, Ohio 
through the establishment of 
the Judge John W. Peck Award 
for outstanding trial practice. 

The award will be given at the 
University of Cincinnati College 
of Law by the Cincinnati Chapter 
of the Federal Bar Association. 
Judge Peck has for many years 
taught a course in trial practice 
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at this law school and has been 
active in many continuing 
educational bar programs de­
signed to improve advocacy 
skills. 

Judge Peck assumed Senior 
Judge status on July 1, 1978, 
after having served as a state 
judge, a U.S. district judge and a 
judge of the U.S. Court of 
Appeals for the Sixth Circuit. His 
service on these courts covers a 
span of years totalling almost 30 
years. 



DELEGATION FROM 
IRELAND STUDIES U.S. 

FEDERAL DEFENDER 
PROGRAM 

On November 9 a delegation 
from Ireland visited the Criminal 
Justice Act Division of the 
Administrative Office for an 
extended briefing on the United 
States Federal Defender 
Program. The delegation 
consisted of District Justice 
William A. Tormey, Solicitor 
Michael Reilly, Frank Sheridan 
of the Irish Embassy and Irish 
Department of Justice attorneys 
Tim Dalton and Parse Rayel. 

At the present time in Ireland 
a court appointment system is 
used to provide counsel to 
criminal defendants who are 
unable to afford legal represen­
tation . The Irish Government is 
considering the creation of a 
national public defender 
program, and sought the 
assistance of the Administrative 
Office in reviewing and study ing 
the Federal Defender Program 
followed in this country. 

Topics such as contributions 
from defendants to help pay for 
representation, fiscal controls 
exercised over the defender 
offices and the role of the 
judiciary in the Criminal Justice 
Act system were discussed. The 
delegation was also provided 

(See IRELAND p. 8) 

NINTH CIRCUIT from p. 7 
shall be handled should the 
Chief Judge of the Circuit not 
reject a claim "and is unable to 
assure himself that appropriate 
action has been taken . . . " In 
those instances the Chief Judge 
will refer the complaint to "a 
committee of three judges oft he 
circuit, which may include 
circuit and district judges 
appointed by him to consider the 
complaint ." 

The new procedures were 
codified only after all the judges 
of the Ninth Circuit, as well as 
members of the bar who 
practice in this Circuit, were 
given an opportunity to review 
and comment on them. 

CASE WEIGHTS from 1 

various types of cases. The 
same can be said of many other 
procedural changes. There has 
been a great increase in the 
number of cases in some of the 
most difficult categories: Civil 
rights cases (employment, 
accommodations, etc.) have in­
creased 229%, antitrust cases 
have increased 78%, narcotics 
cases 212%, and tax fraud cases 
98%. At the same time, motor 
vehicle personal injury cases 
have decreased 36%. 

The effect of these large shifts 
in caseload composition must 
be accurately measured in order 
to provide adequate resources 
for the courts. It is widely 
thought that the existing system 
never adequately measured the 
difficulty of particularly 
demanding litigation, and that it 
may, as a result , have under­
valued the caseload of the 
metropolitan, or largest courts . 
Although the survey mayor may 
not bear this out, it has been 
designed in a fashion that would 
determine whether this kind of 
effect exists. 

The approach has been to 
strip past time studies to their 
essentials, and design a form 
that 'is as little burden as 
possible. Since the only purpose 
of the survey is to obtain case 
weights, many of the items in 
past surveys are not included: 
The types of work judge time 
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aired: When a summary JUdg­
ment may be used and the value 
of settlement conferences. 

Virginia. With Chief Justice 
Lawrence W. I'Anson presiding, 
this Council met for its semi­
annual meeting at the time the 
Fourth Circuit Judicial Con­
ference was held. Reported to 
the group was the status of a 
certification system for the 
Commonwealth of Virginia . A 
bill has been proposed to 
implement the system but is 
being carefully reviewed since 
constitutional questions related 
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was devoted to, time· devoted to 
activities that do not involve 
cases. etc. The survey will be 
modeled on one designed by the 
late Chief Judge Charles Clark, 
prime author of the Federal 
Rules of Civil Procedure and 
Chairman for twelve years of the 
old Judicial Conference Com­
mittee on Statistics. As a judge, 
law reformer, teacher, and re­
searcher, Judge Clark was 
convinced that sound statistical 
information was essential for 
policy making . His method for 
case weighting, which was both 
simple and effective, has proved 
an excellent model for the forth­
coming revision . 

Unless there are unforeseen 
problems, the Federal Judicial 
Center will contact a sample of 
about 100 judges in early 
January, requesting time 
records for the period through 
March . The resulting weights 
will be calculated in the winter 
and spring, applied to the data 
for fiscal year 1979, and used in 
preparing the next judgeship bill 
of the Judicial Conference late 
in 1979. 

The Institute for Law and 
Social Research, Washington , 
D.C., has conducted an evalua­
tion of case weighting tech­
niques under contract to the 
Center. The ir report will be 
available by January 1. 

to the legislation have been 
raised, one being whether the 
legislature has authority to 
confer jurisdiction on the state 's 
Supreme Court. Further action 
is anticipated when the General 
Assembly next meets. 

Washington. Conflicts in 
dates foreclosed the council 
meeting called by Chief Judge 
Marshall A. Neill (E .D. Wn.) for 
September 11; however, the 
Judge will be setting another 
date soon. This state rotates the 
chairmanship between a stau 
and federal judge and meets at 
least once a year. 
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training center was fully 
developed. With strong support 
from Judge William J . 
Campbell, the Division of 
Probation and the University of 
Chicago, the Judicial Confer­
ence officially authorized the 
opening of the Federal Proba­
tion Training Center in 1950. 
Under the leadership of Chief 
Probation · Officer Ben S. 
Meeker, (N .D. Ill.), the Chicago 
Center provided orientation 
seminars and inservice training 
for the entire federal probation 
system from 1950-1970. 

In 1970 responsibility for 
training was gradually shifted 
from Chicago to the Federal 
Judicial Center in Washington. 
A period of phenomenal growth 
ensued between 1973 and 
1977. Congress authorized 
1 200 new positions in those five 
years. Thus since 1970, the 
Education and Training Division 
of the Judicial Center has con­
ducted orientation seminars for 
over 1400 new probation 
officers. For several years 
orientation seminars were held 
almost every month in cities 
throughout the country. Today 
these orientation seminars, 
approximately four per year, are 
held at the Dolley Madison 
House to train those officers 
empfoyed to fill vacancies 
created by retirement and 
resignation. 

With the expertise provided by 
the Probation Division and 
constant input and evaluation 
from the field, the Education and 
Training Division continuously 
reviews the format of the 
seminars to insure that the 
training is meeting the needs of 
the new officers. Although 
many changes have been made 
in format and methodology, the 
seminars continue to focus on 
the basics of presentence report 
writing , investigative tech­
niques, supervision, sentencing 
31ternatives, and relationships 
with the Court, the Bureau of 
Prisons, the Parole Commission 

and the A.O . Probation Division . 
As the responsibilities of pro­

bation officers continue to 
expand, the training courses 
become more extensive. A wide 
variety of seminars have been 
conducted in the past few years. 
Management and supervisory 
training has been provided for 
chief and supervising probation 
officers and chief probation 
office clerks . Specialized 
courses have been offered in 
crisis intervention, rational 
behavior therapy, employment 
placement, and supervision of 
Indian caseloads. 

Advanced seminars have 
offered participants a choice of 
nine out of 26 possible topics 
during a week of training . This 
approach allowed each officer to 

LAW DAY, U.S.A-1979 
"Our Changing Rights" is 

the theme selected for the 
twenty-second annual 
nationwide observance of 
Law Day, U.S.A, traditionally 
held each May 1st. 

The program was started as 
an activity of the American 
Bar Association, with state 
and local bar associations 
participating throughout the 
country. 

determine what subjects would 
be most beneficial for his partic­
ular caseload. The most widely 
attended sessions have 
included white collar crime, 
financial data interpretation, 
guidelines for sentencing 
recommendations, innovative 
sentencing techniques, super­
vision of the difficult offender 
and new approaches in case 
management. 

The expansion oftraining over 
the past 48 years is best exem­
plified by the fact that in Fiscal 
Year 1978 over 1500 federal 
probation officers participated 
in training seminars such as 
these. It appears that the future 
of probation training will 
continue its heavy concentra­
tion on advanced training 
seminars. 
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FJC REPORT ON VOIR DIRE 
EXAMINATION RELEASED 

The Voir Dire Examination 
Juror Challenges, and Adver­
sary Advocacy has been re­
leased by the Federal Judicial 
Center. The report evolved from 
Conduct of the Voir Dire Exami­
nation: Practices and Opinions 
of Federal District Judges a 
Center report published in 
1977. While the new report 
summarizes the information 
and opinions of the 1977 publi­
cation, it places them in a larger 
context - a general analysis of 
the adversary system's 
functions and effectiveness in 
the selection of jurors. 

The major theme of the report 
is that problems inherent in 
understanding the role and 
importance of the voir dire 
examination and challenges can 
be divided into categories and 
analyzed separately . Four 
categories of research problems 
are examined: Problems of 
interest, criteria , parameters 
and methodology. The report 
attempts to clarify the problems 
involved in each category and to 
suggest solutions. 

The section on parameters 
presents for the first time a 
mathematical model of jury 
selection . Th is model plots the 
changes in the average bias of a 
twelve -member jury as a func­
tion ofthe selection strategies of 
defense and prosecution 
attorneys. Use of the model 
enables a better understanding 
of the relat ive superiority of the 
struck jury method to other, 
sequential methods of jury 
selection . 

The report concludes that the 
major problem before policy­
makers in the courts is that of 
defining appropriate goals for 
jury selection . 

Copies of the report may be 
obtained from the Information 
Service of the Federal Judicial 
Center. 



U.S.-CANADIAN TRANSFER BEGINS 

Prisoner transfers between 
Canada and the United States 
took place October 12 and 13. 
Forty American and 28 Cana­
dian offenders were the first to 
be returned to their native 
countries under a 1977 treaty 
agreeing to the transfer . 
Enabling legislation was 
enacted in the U.S. in October 
1977 (P.L. 95-144), and in 
Canada, April 1978. 

Information Booklet for 
United States Citizens In­
carcerated in Canadian Prisons 
is a pamphlet prepared by the 
United States Department of 
Justice to familiarize United 
States citizens who are 
Canadian prisoners with the 
terms and implementation of 
the Treaty and enabling legis­
lation and operation of United 
States parole laws and prison 
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guidelines for such commis­
sions. 

• Before making recommen­
dations, the Attorney General 
shall consider whether: Public 
notice of the vacancy has been 
given and an affirmative effort 
has been made, in the case of 
each vacancy, to identify quali­
fied candidates, including 
women and members of 
minority groups; the selection 
process was fair and reasona­
ble; those recommended meet 
the standards for evaluating 
proposed nominees. 

• In evaluating proposed 
nominees, consideration will be 
given to reports of Department 
of Justice investigations and all 
other relevant information 
concerning potential nominees 
and their qualifications. 

The standards to be used in 
determining whether a person 
is qualified to serve as a district 
judge are whether that person: 

• Is a citizen of the United 
States, is a member of a bar of a 
state, territory, possession or 
the District of Columbia, and is 
in good standing in every bar in 

system. 
Bureau of Prisons Director 

Norman A. Carlson, and Donald 
Yeomans, Commissioner of the 
Canadian Penitentiary Service, 
held a brief ceremony at the 
Chicago M etropolitan Correc­
tional Center whe r e the 
exchange took place. From 
Chicago, the returning Ameri­
cans were designated to appro­
priate institutions throughout 
the federal system. 

Canada is the third nation 
with whom the U.S. has trans­
ferred prisoners. Three hundred 
twenty-nine Americans have 
been transferred from Mexico in 
a series of transfers begun last 
December and seven Ameri­
cans were transferred from 
Bolivia in August. A second ex­
change with Canada is planned 
for March, 1979. 

which that person is a member. 
• Possesses, and has a repu­

tation for integrity, good charac­
ter, and common sense. 

• Is, and has a reputation for 
being, fair, experienced, even­
tempered and free of biases 
against any class of citizens or 
any religious or racial group. 

• Is of sound physical and 
mental health. 

• Possesses and has demon­
strated commitment to equal 
justice under law. 

• Possesses and has demon­
strated outstanding legal ability 
and competence, as evidenced 
by substantial legal experience, 
ability to deal with complex legal 
problems, aptitude for legal 
scholarship and writing, and 
familiarity with courts and their 
processes. 

• Has the ability and the 
willingness to manage 
complicated pretrial and trial 
proceedings, inc I udi ng the 
ability to weigh conflicting 
testimony and make factual 
determinations, and to commu­
nicate skillfully with jurors and 
witnesses. 
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PAPER ON 
EMPLOYMENT 

DISCRIMINATION AND 
CIVIL RIGHTS ACTIONS 

AVAILABLE 

The Center has a l imited 
supply of two publications 
by Judge Charles R. Richey: 
Manual on Employment 
Discrim ination and Civil 
Rights Action in the Federal 
Courts and Selected Jury 
Instructions U sed in 
Employment Discrimina­
tion and Civil Rights 
Actions. These publica­
tions were ori ginally pre­
pared for use at the 
Ce nter's District Court 
Workshops. 

The original material has 
been edited and updated. 

Public Law 95-486 signed 
October 20, 1978 provides for 
the appointment of 117 new 
district court judges. Entitlec 
"An Act to provide for the 
appointment of additional 
district and circuit judges and 
other purposes," it is popularly 
known as the Omnibus 
Judgeship Act. Those parts of 
the Act which provide for addi­
tional judgeships take effect 
"immediately upon the 
President's promulgation and 
publication of standards and 
guidelines for the selection, on 
the basis of merit, of nominees 
for the United States District 
Court judgeships authorized by 
the Act." Nominating Commis­
sions established in February 
1977 now send the President 
lists of those qualified for circuit 
judgeships. See The Third 
Branch, Volume 9, No. 2, p. 10, 
February 1977. 

The President, however, may 
waive the standards and guide­
lines with respect to any 
nominati'on, by notifying th 
Senate of the reasons for suet. 
waiver. 



NEWLY APPOINTED DISTRICT 
JUDGES from p . 1 
they tried their cases-civil and 
criminal , jury and nonjury-and 
they answered questions on 
such matters as sentencing, 
calendar control , jury utilization, 
case flow management, judicial 
activities and ethics, patent 
cases, and the Federal Rules of 
Evidence. 

Senior staff at the Adminis­
trative Office and the Federal 
Judicial Center met with the 
Judges to explain how these 
offices could be supportive. The 
Chief Justice met with them 
twice, once at the Dolley 
Madison House and once when 
he and Mrs. Burger hosted a 
"black tie" dinner honoring the 
new judges at the Supreme 
Court. 

NINTH CIRCUIT ADOPTS 
PROCEDURES FOR 

JUDICIAL MISCONDUCT 
COMPLAINTS 

Chief Judge James R. 
Browning (CA-9) announced 
last month that the Ninth Circuit 
Council has adopted new 
procedures for processing any 
complaints that might be filed 
alleging judicial misconduct in 
the circuit. 

The procedures were drafted 
by a committee appointed by the 
council last May, the members 
of which were Circuit Judges 
Merrill and Goodwin and 
District Judges MacBride, 
Peckham, Schwartz and Sharp. 

With one exception, informal 
administrative practice called 
for these procedures in the past, 
but they were formalized and 
codified, Chief Judge Browning 
says, to " make the bar and the 
public more aware of this 
internal administrative process 
and to demonstrate that the 
judiciary is willing and able to 
handle complaints against 
judges administratively." 

The one addition to the proce­
dures outlines how a complaint 

(See NINTH CIRCUIT p. 4) 
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(1) The Chief Justice of the United States 
visited the FJC to extend a special 
welcome to the latest group of U.S . 
District Judges to join the federal 
judiciary. On the left is Judge Wm. J . 
Campbell (Seminar Program Chairman) 
and on the right. Judge Sam C. Pointer. Jr. 
(N .D . Alabama), (2) Judge Pointer 
photographed as he discussed with the 
newly appointed U .S . District Judges the 
Federal Rules of Evidence. (3) Group 
photograph taken during a presentation on 
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"The Role of the Judge in the Settlement 
Process" by Judge Frederick B . Lacey (D . 
N.J .). (4) Judge Sherman G. Finesilver (D. 
Colo.) and Judge William J . Campbell 
conferring prior to Judge Finesilver ' s 
presentation on the trial of civil nonjury 
cases. (5) Judge Damon J. Keith (CA-6) 
photographed discussing "Management 
of the Criminal Case from Indictment to 
Trial" and "Guilty Pleas and Plea 
Bargaining." 



Dec. 11 -15 Management Seminar 
for Chief Probation Officers; Kan­
sas, City, MO 

Dec. 18 Meeting of the Board, 
Federal Judicial Center; Wash­
ington, DC 

1979 
Jan. 3 Judicial Conference Sub­

committee on Supporting Per-
• sonnel; Washington DC 
Jan . 5 Judicial Conference Sub­

committee on Federal Jurisdic­
tion; Washington, DC 

Jan. 8 -9 Judicial Conference Sub­
committee on Judicial Improve­
ments; Savannah, GA 

Jan. 8 -10 Seminar for District 
Court Clerks; Charleston, SC 

!Jan . 11 - 12 Workshop for District 
Judges (CA-5); Orlando, FL 

Jan . 15- 16 Judicial Conference 
Committee on Administration of 
the Probation System; West Palm 
Beach, FL 

Jan . 15 -19 Orient ation Seminar 
for Newly Appo inted Fu l l Time 
U.S. Magistrates; Washington , 
DC 

Jan. 19 Judicial Conference Com­
mittee on Administrat ion of the 
Mag istrates System; San Diego, 
CA 

Jan. 17-19 Conference for Fed­
eral Appellate Judges; Los 
Angeles, CA 

Jan. 22-23 Judicial Conference 
Committee on the Operation of 
the Jury System; Brownsville, TX 
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Jan. 22 -25 Seminar for Federal 
Public Defenders, New Orleans. 
LA 

Jan. 23 -24 Judicial Conference 
Rev iew Committee ; Singer 
Island, FL 

Jan . 24-25 Judicial Conference 
Advisory Committee on Judicial 
Activities, Singer Island, FL 

Jan . 26 Judicial Conference Joint 
Committee on Code of Judicial 
Conduct; Singer Island, FL 

Jan . 25 -26 Judicial Conference 
Committee on Implementation of 
the Criminal Justice Act. New 
Orleans, LA 

Jan. 29 -30 Judicial Conference 
Committee on Court Administra ­
tion ; Singer Island, FL 

Feb. 1-2 Judicial Conference 
Committee on the Administration 
of the Crim inal Law; San Juan, 
PR 

Feb. 2 Judicial Conference Com­
mittee on the Budget; Ft . Worth , 
TX 

Feb. 9 Judicial Conference Com­
mittee on the Administration of 
the Bankruptcy System; Wash­
ington, DC 
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w ith relevant materials to help 
in understanding the Federal 
Defender system . 

Following this meeting, the 
delegation spent the next two 
weeks visiting the Federal 
Public Defenders in Baltimore, 
Atlanta. and New Orleans, as 
well as the Community 
Defender in the federal unit of 
the New York City Legal Aid 
Society. 

nEL 
APPOINTMENTS 
RichardS . Arnold, U.S. District 

Judge, E. & W .O., AR , Oct. 16 

Donald E. O'Brien, U.S. District 
Judge, N. & S.D., lA. Nov. 2 
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