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State, Federal Appellate Judges Will Meet in Washington
In March to Focus on Judicial Roles Beyond Courtroom

portunity to meet and exchange ideas” @t.), Sen. Feingold, Rep. Hyde, Ms. Crier,
emphasis will be on the role of the judgBese kinds of issues. Justice Charles Fried (Mass. Sup. Ct.), and
The appellate judiciary “at the dawn oflbeyond the courtroom.” “It will provide a forum for learning Prof. Stephen Gillers of New York Univer-
new century” will be the focus of a three- Judge Tacha noted that the confererfé@m each otheraboutthe institutional chadity Law School.
day meeting of state and federal appellatéll include non-judges, includinglenges we all face,” she said. “The format On the second day, Judge Martha Craig
judges March 28-31, 1996 Catherine Crier, ABC NewsWill be very interactive.” Daughtrey (U.S. 6th Cir.) and Dr. Dale
in Washington, D.C. Linda GreenhouseNew Yor In addition to plenary sessions, the syrhefever (University of Michigan) will lead
The symposium is spon Times Sam Evans, internationglPosiumwillinclude breakout periods whenmorning discussions on “Collegiality: A
sored by the Appellatd director of the YMCA: Francesstate and federal judges can exchange ideasce for Fair and Efficient Justice: AMyth,
Judges Conference of th K. Zemans, the American Judiand enter into a dialogue. A Strength, and a Weakness.”
American Bar Associatio cature Society; U.S. Representa- The initial first-day session will cover The final session, “From Chambers to
in cooperation with the Fed tive Henry J. Hyde (ll.); andconstitutional issues involved in jurisdic€ommunity,” will include an address by
eral Judicial Center. U.S. Senator Russell D. Feingoltional shifts between federal and staedge Guido Calabresi (U.S. 2d Cir.) and
The official title of the (Wis.). Roberta C. Ramo, presicourts. The faculty for this session will peomments by Justice Ann K. Covington
meeting is “The Commu- dent of the American Bar AssopJdustice Christine Durham (Utah Sup. Ct(Mo. Sup. Ct.), Prof. Gillers, and Judge
nity of Courts: The ciation, will make a presentatiodudge Patrick E. Higginbotham (U.S. 5thacha.
CompleatAppellate Judge. at a dinner at the U.S. Suprenfeir.), Chief Justice Stanley G. Feldman A“commencement”featuringasumma-
Federalism is a primar Court. The dinner will be hostedAriz. Sup. Ct.), Judge Pamela A. Rymeion of the conference by former University
topic on the agenda. Th&™ _ by Associate Justice Stephef).S. 9th Cir.), and Prof. Francis EofVirginialaw professor emeritus Daniel J.
panel for the first sessiondustice Elizabeth B. Lacygyayer, McGovern of the University of Alabamaveador and a farewell brunch will be held
will discuss “Federalism Vr9iniaSupreme Court According to Judge Tachalaw School. on Sunday, March 31.
and the Courts at the End of the Centutyte conference will focus on four areas; ~ Appellate advocacy, not for lawyers hut Members of the planning committee for
Taking Stock of Shifting Jurisdictions and e relationships of state and federal couffy’ judges, is the subject of the seconlde symposium, in addition to Justice Lacy

missing from the national dialogue. T

by James G. Apple

Caseloads.” in shifting patterns of federalism; session on the first day. A presentation ayd Judge Tacha, are Justice Durham, Judge
The conference is being organized| by *the three branches of gov- Abner Mikva, former Coun-Higginbotham, Chief Judge Martin M.
Justice Elizabeth B. Lacy (Va. Sup. Ct.) aiinment working together; N seltothe President and formddoctoroff (Mich. Ct. App.), Judge Sarah D.

chief judge of the U.S. CouriGrant (Ariz. Ct. App.), Justice Carl W.
of Appeals (D.C. Cir.) will Anderson (Cal. Ct. App.), Justice Leah J.
lead off discussions on “relaSears-Collins (Ga. Sup. Ct.), Judge Betty
tionships between the thre8. Fletcher (U.S. 9th Cir.), and Judge
branches of government—t®iarmuid F. O’'Scannlain (U.S. 9th Cir.).
what extent should appellate The symposium will be funded in part by
judges be advocates for the grant from the State Justice Institute.
third branch.” Other panelists Further information about and registra-
for this session, officially titled tion for the symposium can be obtained
together to be spokespersons for the brcate appellate judges and fou “Shall We Dance?—The Refrom Cara M. Cavallini, Judicial Adminis-
principles that underlie our justice systerfederal appellate judges. Sh ality of the Judiciary as a Cotration Division, American Bar Associa-
such as an independent judiciary and| tbaid that the symposium will "3 406 Deanell R. Tacha E042! Branch of Govem-ion, 541 North Fairbanks Ct., Chicago, IL
rule of law, access to courts, and citizgmovide state and federal ap-y.s. Court of Appeals for MeNL" include Justice Shirley60611, phone (312) 988-5700, fax (312)
confidence in the system. These seem tofgdlate judges a “unique op- 10th Circuit S. Abrahamson (Wis. Sup988-5709[]

National Roundup of State—Federal Judicial Councils

California—The spring meeting of the Associate Justice H. Walter Croskey (Calociation. In the January meeting, Chiefate and federal courts, and sharing of
California State—Federal Judicial Counc8up. Ct.) reported on two regional statedastice Stephen H. Grimes (Fla. Sup. GuNicial education programs.
was heldin Palm Springs on April 28, 199%ederal judicial council meetings held |iemphasized the importance of the council |n opening remarks at the June meeting,
Chief Justice Malcolm M. Lucas (Cal. Sup.os Angeles, one of which was held|tas a vehicle for the exchange of valuatheld during the meeting of the Florida Bar
Ct.) presided over the meeting. discuss bankruptcy issues with state judgeteas between the state and federal judigigssociation, Chief Judge Gerald B. Tjoflat
Council members voted to add a U.Bn attempt will be made to institutionalizeies. In other business, the council adopt@d.S. 11th Cir.) encouraged the council to
bankruptcy judge to the council. They alsquarterly or semiannual meetings of treeresolution relating to calendar conflicsonsider again joint education programs
engaged in a discussion of capital habeagional council meetings in each of thend case priorities. The resolution estafind suggested that a joint program on death
corpus issues and, in particular, delaysfaderal districts of the state. lished the following case priorities: (Lpenalty cases would be appropriate.
processing these cases. Chief Justice Lucas reported on the staeminal cases should prevail over civil Representatives of the Office of the Capi-
The council heard reports on the statgsvernment’s efforts to consolidate muwases; (2) jury trials should prevail ovesl Collateral Representative raised the is-
of metropolitan councils. The Los Angelesicipal and superior court operations feronjury trials; (3) appellate arguments, heaise of recruitment of private counsel for
eastern California, and southern Californireater economies and efficiencies. Daviitys, and conferences should prevail owespital cases and conflicts in representa-
metropolitan councils all met in the latelalperin (Cal. A.O.) advised that the Caltrials; and (4) the case in which the trial daien. Various methods of recruitment were
winter and spring. No meeting of state afidrnia Judicial Council had approved a nelaas been first set should take precedengigcussed, as were funding issues.
federal judges in northern California wasrocedural rule requiring counsel to notiffhe resolution also contained procedures,Chief Judge Maurice M. Paul (U.S. N.D.
held. the court of any related cases that have baerthe event of a calendar conflict, foFla.) reported on a proposal for joint educa-
Other topics taken up at the meetirfjed in the state or federal courts in Califosttorney notification to opposing counsefion programs for state and federal judges,
included proposed legislation on lawyersiia. A committee of the council chaired [ohe clerks of the courts involved, and the be conducted in cooperation with the
duty of confidentiality and participation byJudge Fern M. Smith (U.S. N.D. Cal.) apresiding judge in each case. The resplederal Judicial Center. This matter will be
judges in the national town hall video comisted in the drafting of this new rule. Thiton was published in the Florida Rules @fursued by the Florida state court educa-
ference as part of the council’s “publicouncil heard additional reports on publi€ourt. tion program personnel.
confidence in the judiciary” program. | confidence in the judiciary, Indian tribal Justice Ben F. Overton (Fla. Sup. Ct.) Other matters discussed at the meeting
The council met again on October 13purts, legislation to split the Ninth Circuitieported on the Office of the Capital Collaivere fact-finding procedures in habeas cases
1995, in Pasadena, and was chaired fayding for race and gender bias studiesal Representative in the offices of tha state courts, new uniform rules in the
Chief Judge J. Clifford Wallace (U.S. 9tlnd a seminar on bankruptcy law for Casupreme Court of Florida. This office, crgederal district courts in the northern and
Cir.). It created a new subcommittee |ddrnia state judges to be held in Novembated as a result of actions of the Florida
civil and prisoner pro se litigation and aj#996. State—Federal Judicial Council, compildsee ROUNDUP, page 4
pointed members to the new subcommittee data on all death penalty cases and assistsin
and the following existing subcommitteeszlorida— The Florida State—Federal Judthe recruitment of death penalty counsel.
Capital Habeas Corpus, Council Structurgial Council met on January 13, 1995, Members of the council participated in a |nside . . .
Coordination of Large Cases/Resourcédiami and again on June 23, 1995, itiscussion of the office’s work and the ) o
and Long-Range Planning. Orlando. operations of the resource center for capitalDiversity Jurisdiction 2
Judge Wallace asked the judges in eachAttending the January meeting, in addéases at Florida State University, and fund-Three Faces of Federalism 2
district to prepare brief reports on the stattisn to the member judges, were the attang problems for both organizations.
of the capital habeas corpus cases in thedy general of Florida, the president of the Other topics discussed at the JanyaryChambers Papers 3
districts, and to advise the council of thelorida Bar Association, and a representaeeting included joint discovery activities Tripal Courts 3
main causes for delay and give any suggéige of the criminal law section of the Florid@vhich was working well in multidistrict
tions for how to overcome them. Practice Committee of the Florida Bar Asnd antitrust cases), misfiling of cases

Judge Deanell R. Tacha (U.S. 10th Cir)). e collegiality as a qualita-
Judge Tacha said the meeting represetiis factor in appellate deci-
an “effort to bring together state and federsibn making; and
appellate judges to consider the role of|thee judges as civil educators
judge beyond his or her case-deciding ral@f citizens about the broad
“We are breaking new ground,” she saigurposes of the judiciary.
“by going beyond the usual agenda far a Justice Lacy heads the
judicial conference of updates on existigymposium’s planning com-
law. We will focus on how we can all worknittee, which consists of six

n
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Diversity Jurisdiction: Statistics Defy O B I I EI z DI C I U M
Conventional Wisdom About Preferences The Three Eaces of Eederalism
by Dr. Victor Eugene Flango | originally filed in state court and then
Acting Vice President of Researchremoved to federal court. Not surpris- bv Deborah J Merritt second model, the federal process theory of
National Center for State Courts | ingly, out-of-state businesses accounted y beboran Jones Merrn i i i
for 61% (10,608) ofthe removals. | John Deaver Drinko/Baker & Hosteter S0 Bl S 0 O I O
Professor of Law rity of state governments through the struc-

Ohio State University School of Law ture of the federal government rather than
Iré"larough judicially enforceable limits on the

in the Vanderbilt Law Reviewvol. 47, no. 5 scope of national regulatory power. In par-

N , ’ Oct. 1994. The portions appearing here afifular, advocates of this model maintain
304 U.S. 64 (1938), the U.S. Suprenféed in 1993 were filed by in-state reprinted with the permission of thanderbilt| that the U.S. Senate protects state interests

Courtacknowledged that “diversity ofndividuals and 11% (3,470) by in-state | | o Review) by guaranteeing equal representation to each
citizenship jurisdiction was conferregusinesses. In other words, in-state resir state. Because the federal legislative pro-
in_or_der_ to prevent apprehended dislents filed more cases in federal courts The relationship between state and feeess adequately protects state interests, fed-
criminationin state courts againstthosather than in the presumably more| grg power has puzzled jurists since ﬂmmprocesstheoristsconcludethatthestates
not citizens of the state.” This perfriendly state courts, than did out-of- | nation began. During just the need no further protection
ceived bias against out-of-state resstate residents. In most of these cases |ast twenty years, the Su- from the courts.
dents is compounded by a perceivdiled by in-state residents, the defen- preme Court has fashioned In the Garcia decision,
bias against large corporations. Basednt was an out-of-state corporation.| three different—and discor- the Supreme Court enthusias-
on these perceived biases, one woulthese facts should at least cause refled- gant—faces for federalism. tically embraced this federal
expect that the most likely diversitytion on one argument for diversity-of- | |tistime to assess the Court’s process model. The Court de-
of-citizenship cases filed in federatitizenship jurisdiction and encourage | three models of federalism clared “[W]e are convinced
court would be those brought againshore research to discover why in-statel gnd determine whether any, that the fundamental limita-
an in-state individual by an out-ofindividual plaintiffs chose federal | ofthem provide an appropri tion that the constitutional
state corporation. But how often doesourts, given the supposed advantages aie principle to guide future scheme imposes on the Com-
this situation occur? of in-state plaintiffs confronting out- | federal—state relations. Th merce Clause to protect the
In 1993, 28% of diversity cases jof-state defendants in the local,| courts first two models of ‘States as States’ is one of
federal courts (14,470 cases) wefriendly” state courtsl federalism are outdated d process rather than one of re-
incompatible with political sult.”
reality. The third model, however, holds Under some circumstances, the federal

Distribution of Parties in Diversity Cases in Federal Courts, 1993 | some promise for adjudicating the futugrocess model accurately describes the
(figures provided by William T. Rule of the Administrative Office of the U.S. Courts) bounds of state and federal power. political relationship between state and fed-

The Territorial Model eral governments. State governments have
Defendants The first and oldest of the Supre powerful lobbying groups to assert their

nterests, and federal representatives fre-

Proponents of federal courts’ di- Whatwas unexpected, however, was
versity-of-citizenship jurisdiction arrthe distribution of the 30,399 cases
gue that a basic reason to retain suokiginally filed in U.S. district court.
jurisdiction is protection of out-off The accompanying table shows that
state litigants. liErie R. R. v. Tompking 43% (13,003) of the original petitions

(A longer version of this commentary appeal

) . Court’s concepts of federalism is the terrf? . ;
-S Out-of-Si -S Out-of-Si
incividual | Indvidual | inciidual| Business | _Business | Nation | Tota torial model. This model recognizes t e”t'{ lhe‘?dl t:?ose dVO'CeS-tT*;e h'tshtotrytr?f
; ; ; eral legislation demonstrates that the
In-Statel . 3285 1107 603 7832 0 | 13003 there is a discernible boundary between ; o
Individual subjects fit for national regulation and th pSkates frequdenrt]ly m;:luenhce the Iﬁg|slactjt|ve
Oﬁﬁﬁf}iﬁﬁf 3.140 506 164 | 1,684 2152 14 7,660 reserved for state governance. Territorial dEocess an that t_ €y have achieved ex-
argue that the federal government is S%mptlonfrom many important federal laws.
£ corelon 463 121 29 311 119 4 1,047 preme in some areas, while states rei nThe cases that come to court, however,
F sovereignin others. Adherents of thismo N the_ ones in Wh'Ch state governments
o oSt 230 739 209 52 2,197 43 3,470 for example, might declare that the fede ve failed to achieve their ends. The ques-
outorsad government directs foreign affairs whildo" IS whether the structure of the federal
Busines 2467 186 85 | 1912 503 18 5121 the states control domestic relations. | 9overnmentis sufficiently sensitive to state
Foreign| 49 1 1 50 14 2 08 Under the territorial model, federalis terests to leave the Important ta§k of po-
Naton violations occur when the federal goverjcind federal-state relations entirely to
Total| 6,407 4,838 1545 | 4612 12,817 180 | 30,399 ment attempts to invade a substantive 3 gngress, the President, and administra-
of law reserved to the states. The Supre Hhe a;]genCIes. d . hi dstick
Court’s decision itNational League of Cit When measured against this yardstick,
ies v. Usery 426 U.S. 833 (1976), dre he federal process model suffers from sev-
heavily on this model especially’as ieral fatal flaws. The most fundamental of
decision was interpreted by lower cou%ese f'aW$ 1S the modelsver_y assumption
and commentators. Wisery, the Court held thatthe political process contains safeguards
that Congress could not regulate the wagdgt systematically protect the interests of
State—Federal Judicial Observer and hours of state and local employesi@te governments. The composition of the
working in areas of “traditional gover US S_enate does not protect the institu-
a publication of the Federal Judicial Center mental functions.” This emphasis on tra".onal interests of state governments; In-

tional functions evoked a territorial co stead, it protects the private interests of

cept. State employees working in tragfitizens qf less populous s;ates. d
tional spheres (such as fire prevention, po_hMore [mpc:rt?fr.]tz (leven [T senators Ian
lice protection, sanitation, public healt ther national officials maintain some loy-

parks, and recreation) were subject to s Q{ to the institutional interests of state
regulation while workers in other “nontr governments, that commitmentis only one
f several competing interests in the na-

Rya W. Zobel, Director, Federal Judicial Center

Russell R. Wheeler, Deputy Director, Federal Judicial Center ditional” fields, such as railroad operatiory, o g

submitted to national legislation. By divi t_|?nal polltlcgl pr_oceﬁ_s.rlfolltu_:s ISa procelss
EpiTor: ing government functions into state-reg®; COMProMISE, INwhic one interestrarely
James G. Apple, Chief, Interjudicial Affairs Office, Federal Judicial Center lated zones and nationally dominaéﬂumphS absolutely over all others. If state

autonomy is an important component of
QI government—one that should be pre-
erved whatever the countervailing pres-
ures—then we cannot trust that principle

EprmorIAL AbviSoRY BoaARD spheresUsery endorsed a territorial ap
Justice Susan P. Graber, Oregon Supreme Court; Chief Justice Thomas J. Moyer, Suprproach and spawned a decade of law:
Court of Ohio; Judge Sandra Mazer Moss, Court of Common Pleas of Philadelphia; Judggempting to distinguish traditional go\?
Alexander H. Williams IIl, Superior Court of Los Angeles County; Senior Judge Peter T. Fa; : e
U.S. Court of Appeals for the Eleventh Circuit; Senior Judge Monroe G. McKay, U.S. COLﬁE;r;r:ental functions from nontradition solely to the political process.
of Appeals for the Tenth Circuit; Judge Robin J. Cauthron, U.S. District Court, W. D. . o . ; )
Oklahoma; Chief Judge Michael A. Telesca, U.S. District Court, W.D. of New York; Mr. Robert  The territorial model of federalism |s Th% federall prﬁcehss tlhﬁozy fails to pro
M. White I, Washington, D.C.; Professor Daniel J. Meador, University of Virginia Law Schoglproblematic because it conflicts with mad€ct adequately the health of state govern-
Charlottesville, Va.; Professor Ira P. Robbins, Washington College of Law, American Univegyn concepts of Congress’s power unde {Rents within the federal system. In 1992,

sity, Washington, D.C. Commerce Clause, Spending Clause, 5@& Supreme Court, in a case from New

-~ . ork, appeared to recognize these flaws,
Published in the Interjudicial Affairs Office, Federal Judicial Center, One Columbus Circ@ther constitutional provisions. The Su- ndoFr)féd the federal grocess theorv. and
N.E., Washington, DC 20002-8003; phone: (202) 273-4161, fax: (202) 273-4019 preme Court has interpreted congressig P Y,

power under those clauses to the effect tgiPraced its third model of federalism.
The opinions, conclusions, and points of view expressed irStae—Federal Judicial | virtually no substantive area of law is now The Autonomy Model

Observerre those of the authors or of the staff of the Interjudicial Affairs Office of the Federgdeyond the federal government's reach. This third and most recent model of
Judicial Center. On matters of policy, the Federal Judicial Center speaks only through its Boﬁaucation, domestic relations, local trafiederalism is the state autonomy model,
sit, health care—all of these areas affeghich arose frorilew York v. United States
interstate commerce in our economy| 605 U.S. 144 (1992). According to au-
A note to our readers receive sizable federal subsidies. tonomy theorists, courts should intervene

TheState-Federal Judicial Observerlcomes comments on articles appearing in itand ideas 1 e Federal Process Model n thde pOIItIC?I p;r?cess to prote?t thbe ![ndel
for topics for future issues. Th@bserverwill consider for publication short articles and In 1985, frustrated with the shortco pendence ot state governments, but only
manuscripts on subjects of interest to state and federal judges. Letters, comments, and|driigtesf territorial federalism, the Supre hen the federal government has tampered
should be submitted to Interjudicial Affairs Office, Federal Judicial Center, Thurgood Marsk@durt abandoned territorialism@arcia v.| With the independent relationship between
Federal Judiciary Building, One Columbus Cirele., Washington, DC 20002-8003. San Antonio Metropolitan Transit Authar-

ity, 469 U.S. 525 (1985), and adopted| fisee OBITER, page 4
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State, Federal Judges Should Preserve Private Records;
Chambers Papers Provide Valuable Historic Materials

By preserving chambers papers, stdie shipped out of chambers for storageaathive will assess the collection to deteran be accomplished by a Deed of Gift or by
and federal judges can contribute to a bettee repository on a regular basis, freeimgine its potential historical usefulness amovision in a will. Deeds of gift or wills

understanding of the judiciary, which

necessary for the proper functioning oftarn records if the judge needs them.

democracy. Chambers papers include
vate judicial correspondence, private ng
and memoranda, drafts of opinions

amuioperty to be preserved at his or her discfesm judges who were involved in pro

ishambers space. Most repositories will rdrus the merits for retention, such an assesisould include provisions to restrict access

ment should not discourage judges froumtil a date when the release of the papers

pri-Chambers papers of a judge are genseeking to deposit their papers. Archivistgould not adversely affect individuals or
tally considered to be the judge’s persareale not just looking for chambers papeistitutions mentioned—judges can deter-

imine when access to their collection should

other judicial papers, appointment caletion, although different jurisdictions mayent litigation or significantjudicial eventsbe granted. Judges can even arrange to send

dars, and similar personal and professic
papers. These papers support scholarly
search, which in turn can enhance and
fluence public opinion about the judici
system.

Chambers papers are useful in sev
ways:

» They can be a valuable source of inf
mation for judicial administration matter
such as judicial workloads and their effe
on judges.

* They may be particularly importa
where docket records have been lost to
flood, or war. Under such circumstanc
they may be the only extant source of inf
mation about the workload of a court.

» They can provide supporting mater
for judicial education programs by provi
ing insights into particular judicial prok
lems.

* They are useful sources of informati
about public reaction to decisions. So
judges receive correspondence from
public in response to their decisions. Ot
judges use their own memoranda to n
and preserve information about public
actions to particular cases and their imp
sions about such reactions.

 They provide insight about a particu
historical period.

* They are valuable even from judges
involved in highly visible litigation. The
reveal how new judges adapt to the judi
role, the range of judicial and other prof
sional colleagues who may influence judg
views of their jobs, and the variety of g
ministrative and other demands that h
shape the lives of judges.

» They can benefit not only history b
the judge. Once an agreement is reagd
with a repository, noncurrent records ¢

tedve different rules governing which mat&ven the papers of judges whose careefg@mbers papers to an archive onacontinu-
rels judges create are official records amekre thoroughly prosaic may be of interegtg scheduled basis. This relieves them of
imhich are for the judge to dispose of as teresearchers. Nevertheless, the final| deving to maintain space for the papers but
abr she wishes. Even where judges hategmination as to the suitability of presepgrovides an opportunity to retrieve them. It
unfettered authority to dispose of their chaiimg a collection rests with the repository.also spares staff and family the burden of
ebalrs papers, few have deposited the
archives. For example, chambers pap@reservation arrangements with one archiyigpers at the time of death.
dier only 10% of the federal judges apsther depositories should be sought.
gpointed during the 206-year history of the Once an archive has agreed to acceay, under most circumstances, for the cost
ctsderal courts are currently in archival cotollection of chambers papers, the transfgrshipping papers to a repositoly.
lections.
nt Judges usually say that their reason for
firgt preserving their chambers papers is that
ethe papers contain little of value. Judges,

inif a judge is not successful in makinhaving to decide hastily about chambers

Federal courts and some state courts can

Judges Meet to Discuss Mass Tort Litigation

is

dike others in government office, generally
underestimate the historical usefulness of
igheir words and deeds. Even Chief Justice
dJohn Marshall asserted in a note to Joseph
n-Story, “The events of my life are too uni
portant, and have too little interest for any
aperson not of my immediate family,
nmender them worth communicating or pre-
therving.”
her The judicial branch has suffered because
aé such neglect—it has not received the
riyistorical attention it deserves, especially
rég-comparison to the other two branches of
government.
ar With access to the papers of judges,
scholars can document the rich fabric ofthe
npidicial process in America. Such scholarly
ywork, in turn, becomes the basis for text-
ciaboks and other curriculum, which gradu-
eally can broaden students’ and citizens’
egews of the courts.
d- The process of preserving chambers|pa-
ghers as a historical resource is not compli-
cated. Judges who desire to make their
ypapers available should contact a suitable
hegository—e.g., a state archive, a univer-
@ity or a state historical society. While the

The Mass Tort Litigation Committee (MTLC) of the Conference of Chief Justices
regularly meets to discuss and make recommendations concerning judicial han
dling of toxic substance and other mass-disaster cases with a national scope. The
committee is composed of state court judges who regularly hear such cases, and a
federal judge who serves as committee liaison to the federal judiciary. Judge Charle
R. Wolle (U.S. S.D. la.), currently serving as federal judiciary liaison for the

committee, urged judges at the most recent meeting of the committee in Denver i
November 1995 to organize and become active in state—federal judicial councils a
a means of promoting judicial cooperation. Pictured above are, from left, three
members of the committee: Judge Robert H. Alsdorf (Wash. Super. Ct.), Judg
Margot Botsford (Mass. Super. Ct.), and Judge Hiller B. Zobel (Mass. Super. Ct.)
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Tribal Courts, Judges Given Increased Attention in Judiciary Affairs

by James G. Apple

State and federal judiciaries around
country are giving increased attention
tribal courts, judges, affairs, and issu

including tribal representation on state?

federal judicial councils.
An example of this trend is the rec

adoption of a resolution by the U.S. Ni t_gfforts “toward easing jurisdictional te

Circuit Judicial Council relating to the i

clusion of tribal judges on state—feder |

judicial councils of the states within t
circuit.

The resolution was submitted to the co
cil by its task force on tribal courts, chair
by Judge William C. Canby,
Cir.). The resolution states:

“The Judicial Council of the Ninth Ci

of this circuit, to the extent that they h
not already done so, and to the extent
there are vital and functioning court s
tems of federally recognized Indian tri
in the state, to invite judges or other re
sentatives of those tribal courts to full
participate in the state—federal council
deliberations as equal members of s

councils. The judicial council offers t &
services of its Task Force on Tribal Court3
to assist councils in identifying appropriate

tribal court representatives, in articulatin
tribal court issues for council agendas,
in providing such other assistance as
facilitate inclusion of tribal court judg
and full and fair consideration of issue
mutual concern to the tribal, state,
federal court systems.”

Jr. (US. 9t

The Ninth Circuit Council adopted th

resolution at its meeting on November

95. According to Chief Judge J. Cliffo
allace (U.S. 9th Cir.), the resolution w
ent to the state—federal judicial council
all of the states of the Ninth Circuit.
In his report accompanying the reso

I1'1ipn, Judge Canby stated that the task fc

ver the past several years has devote

al understanding and respect betweer
ederal courts and the tribal courts of

gions, promoting comity, and building m

isssue of tribal representation. In Novembegcognition of judgments, final orders, laws,
21993, the Oregon State—Federal Judicéd public acts of the three jurisdictions;
r€€ouncil invited the chief judges of thand

ad/arm Springs and Umatilla tribal courtsjto 4. The goal of future federal, state, and
srecome full voting and participating mentribal courts’ efforts should be to define

bers. The Washington State—Federal Judiat is the appropriate jurisdiction of tribal

lgial Council recently invited Chief Justiceourts over conduct in Indian country by

viEkridge Coochise of the Hopi tribe to jtgibal members, nonmember Indians, and
dhitseting. The Arizona State—Federal Judien-Indians.

neial Council will consider in early 1996 The new project, involving federal as

Lehanges to its charter to include represent#ll as state and tribal courts, would sup-
thves of tribes within its borders. portthe creation of tribal-state-federal court
he In 1994, the Conference of Chief Jugserums, promote communication and co-

arious Indian nations that reside withitices changed the name of its committe@ operation, and develop intergovernmental

inth Circuit boundaries.”
Judge Canby noted the increased at

dges like Judge Wallace and Judge M
e G. McKay (U.S. 10th Cir.) who wish

imulate activity involving tribal courtsfunded by the State Justice Institute.

federal—state relations to the Standing Coagreements that would provide for the fol-
temitee on Federal-State—Tribal Relatianswing: (1) cross-use of facilities, programs,

n of federal and state judiciaries to tribdlhe Conference adopted a resolution relafrd personnel in each of the systems, (2)
_courts and tribal judges in recent years.

fig to a National Center for State Courtxchange of justice system records infor-

cuit, continuing its 15 years of support c;}ttributed this increased attention to fedef®CSC) project, “The Tribal Courts andnhation, and (3) extradition to and from

strengthening the viability of state—federd
judicial councils, encourages the coun f

oBtate Court: The Prevention and Resolidian country.
tdion of Jurisdictional Disputes,” whichwas The Judicial Education Division of the
IFederal Judicial Center and the U.S. De-

tribal judges at the local level. Judgesolution expressed support for a propogairtment of Justice are planning a joint

~anby also cited U.S. Attorney Gene

raf the NCSC to the Bureau of Justice Assiseminar for the fall of 1996 that will involve

net Reno’s interest in tribal courts anance of the U.S. Department of Justice fiederal and tribal judges (and possibly state

\W enforcement issues in Indian coun
nd the “increased complexity of life

ibal reservations and increased contactsurts.

tween Indians and non-Indians, es
lally among those tribes that are involv
gambling casinos.”

ntinuing interest in Indian matters a
pve been engaged in activities designe

dians.
Several state—federal councils in {

western United States have acted on

trfynd further initiatives in the area of resohudges or other state officials as faculty
ning disputes among tribal, state, and federaémbers) on the issue of Indian child sexual
abuse and jurisdictional and substantive
pe-Future projects would be guided by fouaw issues relating to such crimes. The
dwhsic principles previously approved by thgals of that program are (1) strengthening
chief justices: generally relationships among federal and

Judge Canby said that many state judi- 1. Tribal, state, and federal courts shouldbal judges and increasing appreciation
aries (e.g., Arizona’s) have had along andntinue cooperative efforts to enhance mmong federal judges of Indian law and

ndtions and resolve jurisdictional disputesulture; (2) developing a protocol for fed-
d td2. Congress should provide resourcesdral-tribal court cooperation in the han-

essen tensions between Indians and nénibal courts consistent with their currentling of such cases; and (3) development of

and increasing responsibilities; a model training curriculum that would be
he 3. Tribal, state, and federal authoritigested in one locality and then be replicated
#twould take steps to increase the cro@sether appropriate settings.
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a state government and its voters. That
of interference occurs when the fede
government dictates the structure of s
governments, commandeers the energ
state administrators, or forces state en

ment of particular laws—all without offer

ing state governments the option
nonparticipation.

When the federal government acts
this manner, it does more than simply ex
cise its power under the Supremacy Cla
to regulate a particular field of private cg
duct and preempt contrary state laws.
stead, these actions destroy the esse
autonomy of state governments by forc
those governments to respond to the ¢
mands of the U.S. Congress rather tha
the dictates of their voters.

In New York v. United Statethe Su-
preme Court endorsed the autonomy mg
of federalism, while dealing fatal blows
both the territorial and federal process m
els. The Court struck down one provisior
the Low-Level Radioactive Waste Poli
Amendments Act of 1985, not becal
Congress had invaded a substantive

federal regulatory program.” Even wh
the Constitution empowers Congress |
pass laws requiring or prohibiting cert

acts” by private citizens, the Court held that Third, despite the homogenizing forcg
nof McDonald’s and other chain enterpris

Congress “lacks the power directly to co
pel the States to require or prohibit th

ing the autonomous processes of state
ernment and the political accountability
sstdte and federal governments.
ral To assess the value of the autong
tateodel, it is necessary to ask first whet
ystdite governments confer any benefits
aotH society.
There are at least four values in

@bntinued existence of autonomous s
governments. First, independent state @

arnments check the power of the fede

grovernment. As long as they remain

gorment, while others are more friendly

dfusiness. The amount of money expen
on education, welfare, and health care

nes widely from state to state. For a nat
eomposed of diverse racial, cultural, g
mligious groups, this opportunity to e
press multiple social values is essential
he Finally, states offer the laboratories {
aecial experimentationimmortalized by J
dice Brandeis. His words have becom
@iché, yet they speak a substantial try
Wnemployment compensation, antid

useomous, states can muster considerabignination laws, no-fault compensati
nebbying and litigation forces to challengschemes, and other social programs eme

lfiederal regulation. With the power to reje

ftom state experiments.

npitticipation in federal programs, state gov- The autonomy model of federalism

regnments can also negotiate with fede

wmeful because it recognizes just these

féenth Amendment contains no language
dibdéht could be read as an affirmative limit on
#ne powers conferred by Article | of the
@onstitution. At the same time, the Court
raliggested that the existence of the Tenth
xAmendment implies inherent limits in the
.powers conferred by that article. The Tenth
dkmendment and Commerce Clause to-
ugether, in other words, achieve what the
eTanth Amendment alone could not.

ith. If the federal government pledges to
$naintain a republican form of government
Oim each state, as it does in the Guarantee
rgdduse, them fortiori the federal govern-
ment promises to maintain governments
iwithin those states. A republican govern-
Malent, moreover, is accountable to its elec-

orapresentatives to affect the contentof thases in state governments. State govetarate. Itis not responsible to divine power,

npimgrams. And state governments serv
political breeding grounds, where part
and factions excluded from national po
pdebuild their strength and new politi
tforces gain footholds. Without these ched

rasnts forced to implement federal co
a@rands are unlikely to check the power
dneir commanding officer. Nor are su

nan inherited monarchy, or even the federal
gbvernment. Through the Guarantee Clause,
ctherefore, the federal government pledges

cajovernments likely to give political newto maintain autonomous governments in
komers the training they need to succeedkiach state—governments that are respon-

oodr powerful national government couldational politics. Middle managers whsible to the people of the state rather than to

bkcome overbearing.

cy Second, state governments help intnmains never have been known for promot-

ghice a diversity of participants into t

lack autonomy to govern their own d

mg diverse living conditions or social e

dahe federal government.
Conclusion
X~ | have argued that autonomous state gov-

igldlitical process. These governments segeriments. In management theory, alinments are political assets that require
reserved to the states, but because Congrasse adept than the national governmentabomy means innovation and diversit
had attempted to “commandee[r] the legidrawing in new political faces. Aimost ewwhile central control is synonymous wi
lative processes of the States by directyy political minority in the United States—sameness and rigidity. To promote the f
compelling them to enact and enforcefom Irish Americans at the beginning |ofalues of federalism, states must retat'ﬁ‘atprotection,andthattheautonomymodel
is century to women today—has gainetme measure of autonomy.
‘BXperience in state or local politics before  The Most Important Question

iclimbing into national prominence.

$®mM coast to coast, state governments (

| have saved the most important qu

acts.” Throughout th&lew Yorkopinion,| tinue to provide choices in living conlment does the model derive from consti
the Court declared its concern with protedtens. Some states are friendly to the e Ybnal text? Without a constitutional a

ROUNDUP, from page 1

southern regions, dispositional guidelin
for judges, and the growing number of
se prisoner cases.

lowa—Marshalltown was the site of th
September 28, 1995, meeting of the Ig
State—Federal Judicial Council,
by three federal and three state judg
Topics discussed included the following

strike down any federal statute, no ma

tify questions of law to the Louisiana

Courts of Appeals.

udicial protection against national intru-
Wion, that the Supreme Court’s autonomy
DH{odel offers the best possibility to provide

is best rooted in the text of the Guarantee
Clause rather than in the shadows of the
ebenth Amendment and Article |. The au-

on for last: Even if the autonomy modabnomy model of federalism promises the
‘g?omotes important values and imposes
Ubstantial costs on the federal govemmotes a strong federal government free to

best of two constitutional worlds. It pro-

teegulate any field of private endeavor, while
nalso preserving healthy state governments

chor, the Supreme Court lacks power toregulate the fields Congress avoids, open-

tterg political doors to new faces, promoting

judges. Council members were generalpw well-crafted the Court's political theonydiverse living conditions, and spawning
opposed to allowing district judges to cer- In New Yorkthe Supreme Court rootethnovative programs. This update of an
SuUts autonomy model in a symbiotic readi
ggeme Court, but supported continuationof the Commerce Clause and the Tentiula for the future of federalisril
eertification of state law questions by U, @\mendment. The Court recognized that

ngighteenth century vision is the best for-

the

&/irginia— Chief Justice Harry L. Carrico
Wea. Sup. Ct.) presided over the meeting of

attendéde Virginia State—Federal Judicial Council

@ September 28, 1995, held in the Su-
preme Court Building in Richmond. Fal-

« qualified interpreters in both state arldwing a general discussion on the transfor-

federal courts (members of the council ng
the telephone interpreting project in t
U.S. District Court in New Mexico);

* the lowa State—Federal Pictorial Dire
tory, a project of the lowa Judges Assoc
tion, containing photographs of all std
and federal judges in the state—the din
tory will be made available to those judg
(the Chief Deputy Clerk of the U.S. Distri
Court for the Southern District of low
Rob Raker, provided most of the photog
phy for the project);

 state judge assistance in providi
search warrants, arrest warrants, initial
pearance hearings, and preliminary hg
ings and other judicial services for fede
law enforcement officers in areas whg
federal judicial officers are unavailable;

tethtion of the American judiciary, Judge H.
hemory Widener (U.S. 4th Cir.) led a discus-
sion on saving the federal judiciary from
the federalization of state crime. The
iedssion included comments from Justice
W€arrico and Judge Tristram T. Hyde IV (Va.
edist. Ct.). Justice Carrico reviewed actions
et the most recent meeting of the Federal—
CBtate Jurisdiction Committee of the Judi-
acial Conference of the United States, |in-
raluding proposals for change in diversity
jurisdiction. Bankruptcy Judge David H.
nadams (U.S. E.D. Va.) addressed the issue
aqi-state judges’ difficulties with automatic
2gtay provisions of the bankruptcy code, the
raked for training, and the possibility of
2gevelopment of abenchbook. Judge Adams
also reviewed an upcoming program of the

* support for renewed funding for th&irginia Bar Association on judicial inde-

State Justice Institute; and
« the status of the long-range plan for
federal courts.

Louisiana—New Orleans was the site

the October 1, 1995, meeting of the Statdustice Barbara Durham (Wash. Sup.

Federal Judicial Council of Louisiana. Ch

pendence.
the

Washington—Seattle was the site of the
November 7, 1995, meeting of the Wash-
oihgton State—Federal Judicial Council. Chief

ahtroduced Judge Otto R. Skopil, Jr. (U.S.

Justice Pascal F. Calogero presided. 8t Cir.), Chair of the Long-Range Plan-

issues were discussed at the meeting

iii)g Committee of the Judicial Conference

Congress’s elimination of funding for posf the United States, who discussed |the

conviction defender organizations; (2) ¢

gleng-range plan with councilmembers. The

tification of questions of law from U.Splan was presented to the Judicial Confer-

district judges; (3) state judge participati
in pretrial conferences of Louisiana pris

aence in March 1995. Judge Skopil explained
ahe plan and heard comments from state

cases in federal district courts to determipgiges who were concerned with some of

the number of state inmates that can
housed in parish jails; (4) change in sch
uled time for execution of prisoners giv
the death penalty to the same time as

tee implications of the plan, including its

quoposed reallocation of caseloads to shift
emore burdens to the state courts. In other
thesiness the council elected Judge William

State of Texas; and (5) a proposal to sché&dNielsen (U.S. E.D. Wash.) as new chair

ule a panel of some members of the cou

for the spring meeting of Louisiana statghose two-year term as chair ended.

neilthe council, succeeding Justice Durham,
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