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o'Connor Asks for | SUpreme Court Justice O’Connor Encourages
‘Hard Look” at State—Federal Cooperation at Local Levels

Increasing Size of
Federal Judiciary

(The following is an excerpt from @ d d fed
speech given by Supreme Court Justice U.S. Supreme Court Justice Sandra Il f, state judges, and fede
Sandra Day O’Connor at the U.S. NinthO’Connor, one of only two sitting justicé tges to k_now what the ot
Circuit Conference in August in Santaon the Court with prior state court experf> € doing so each kno
Barbara, Cal. It is reprinted with the ence, told théState—Federal Judicial Ob-VNat ¢an be expected of t
permission of Justice O’Connor.) serverin arecentinterview that because r%heps. W .
. . dual system of courts is a “difficult syste While f_ormahzmg contacts

| joined the Supreme Court in 198115 gperate,” judges in the lower federal a gtween judges of the two sy
Since that time, the total filings in the siate courts have a special obligatio ms may not bi’:‘ necessar
United States Courts of Appeals hav&yeate opportunities for resolving tensior e commented, “such instit

( . ..
increased by roughly 60%. Drug-relatedyng engaging in training and educatéﬁms as state—federal judicis
cases have tripled. Criminal cases fil cb

, A "=rograms from which all could benefit. councils are deswab’l,e if the
in the Federal District Courts have in-" Noting that “the extent of supervision ofa" Produce results.
creased 50%. Bankruptcy filings haVeie Supreme Court over the system is nec2tStice O'Connoralsomad
doubled. Overthe same period, the NUMgssarily small,” Justice O'Connor said thate f/loOWing points:

ber of filings in the Supreme Court alSofegeral and state courts at the local leve ' capital punishmen
has risen dramatically. We have seef gyst work and function together to maigaSes: legislation in the stateg; 5 gypreme Court Justice Sandra Day O'Connor

63% increase in the number of certiorarthe system work. andinthe Congress thatwould .
petitions filed in criminal cases. Filings  ghe particularly noted the value of cofnake possible a single round of habedatory in both state and federal courts “so
rpus review with adequate representhat a litigant could not escape from one

of criminalin forma pauperigpetitions , Jaboration to reduce strain between s E%i% tall ot id be "areducti term into the other.”
have increased an astonishing 132%nq federal courts. In recalling the serip{a". 2t &' Stageés would be ‘productive reystem into the other.
irable. « State and federal courts need to cooper-

The growthin the number of civilfilings ension that existed between the state . o ' . o v
 The decline in professionalism amarafe in promoting mediation, which is “a

—by about one-third—has been morgegeral courts over habeas corpus issyes oo . o . A
wyers is “a problem in which judges frormore satisfactory way of resolving disputes

modest, but still substantial. itti i
when she was sitting on the Arizona Cc f h systems have a stake and which shob&tause it is more satisfying to litigants.”

The consequences of the burgeonings apneals, she observed that “some met A _ e " S

federal docket, especially the federaj &:amatterofmutual concern.” It furnishd®articipants are “more satisfied with results
' hat would have gotten us together would, . . . ;

3 'perfect area for total cooperation amotgcause the process is therapeutic.” Parties

criminal docket, are staggering—par-naye peen very desirable. There was a WalP¢ does b th '3 of orofessionedn “sneak their rinds without i
ticularly when one stops to realize thabenyeen the state and federal judges.”| 1€ udges in the setting of professionean “speak their minds withoutinterruption

the federal judiciary itself has grown  «aui " ; tandards.” from lawyers.”

much more JS|0W|y ){han the Cagek) Having opportunltlesforthejuc_lgesfron? » Mandatory alternative dispute resolu- « Use of CD-ROMs (computer-readable
, the (;wot_systemst to get togﬁt{;]e_r 'S Cltia”)fign (ADR) procedures should be promotembmpact discs) for information storage by

See O'CONNOR, page 2 grr](; s;iéve way 1o approach this probieTy, ik the state and federal courts. There@urts and lawyers should be expanded,

] a “tremendous amount of litigation whiclparticularly in the case of pleadings. Plead-

could be moved and handled outside|thngs could be placed on discs for exchange

court systems.” ADR should be made miaby lawyers and filing in the clerk’s officgl

She specified the need f(
some mechanism “whic
would allow members of the

by James G. Apple

Breast Implant Cases Lead to Model for

Nationwide State—Federal Cooperation _ _
Nineteen thousand breast implant cag@a®tocol ensures uniformity and is desig §peC|a| |SSU€ O.'ﬂUStlce SyStem JOurnaFOCUSQS

have led to the creation of an exemplatyassist attorneysin deposition schedulingn the |mpact of Tort |_|t|gat|on on Courts

model for nationwide state—federal coof-he protocol addressemter alia, loca-
eration, mass tort coordination, and casens for taking depositions, selection of A series of empirically based articles 5. Litigation patterns vary among the
management. attorneys to conduct examinations, the g@ntained in a special issue of thestice| different types of torts, but they do not all
ChiefU.S. Judge Sam Pointer (N.D.Ala geystem Journglol. 16, no. 2, 1993) clari-conform to conventional expectations.
supervising judge for the federal multsitions, supplemental depositions, rulindtes the effects of tort litigation on courtswhile policy makers, the media, the public,
district litigation (MDL), is directing the concerning disputes at depositions, ah#ie specialissue was recently publishedayd others focus on product liability and
national effort to control and manage preaarking of deposition exhibits. the Institute of Court Management of th@edical malpractice cases, the largest in-
trial matters and issues for the 3,500 federaDepositions of plaintiffs, defendant—phyNational Center for State Courts. crease in filings has been in automobile
cases and over 15,000 cases pending ingheans, and expert witnesses are conducteth some instances conventional attitudests, and these cases are often the most
state courts. in a “home district,” while those of nonand viewpoints about such effects are caemplex and result in the largest damage
These cases have generated over 1|mialth care defendants are scheduled fdfadicted by the articles. awards. A pro-plaintiff surge in products
lion documents. To make document ref 16 cities. An MDL attorney conducts the The publication ofthe issue was promptéidbility cases has not occurred, and the
trieval more manageable, Judge Poingaincipal examination of the deponent.| By the lack of systematic evidence relatimgimber of plaintiff verdicts has remained
has implemented a unique filing systeadvance of the deposition date, the MOR allegations that an increase in tort litiggtable for the past several decades.
that places defendants’ discovery docattorney coordinates with plaintiffs’ countion is hampering access to courts and thaé. Jurors do not substitute passion for
ments on CD-ROMs, computer-readab$el to select an additional attorney who wicessive insurance awards translate sitientific evidence in complex litigation.
compact discs that hold thousands of grapkicamine the deponent on nonredundd@€tly and steeply into increased insurangech factors as manner of presentation of
images. The transfer of document contemistters after the principal examiner h#gtes and higher business costs. evidence, jury instructions, and defense
to CD-ROM ensures that defendants witbncluded. Supplemental depositions |areThe following six themes emerge frartawyer decisions may affect jury decisions,
not be overwhelmed by repetitive do¢ypermitted only upon motion for good caysigven articles under the general headic@use questionable judgments, and call for
ment requests. made within 60 days of the conclusion| 6forts: Understanding the Pattern in therocedural reforms, but they do not neces-
Courts™ sitate abandonment of the jury system or
proved cheaper and more efficient thanThis pastspring, atthe invitation of Judgel. Punitive damages awards are infréhe elimination of conventional juries.
requiring attorneys from different gepPointer, a subcommittee of judges of tiggient. The NCSC reports that almost the entire
graphical regions to copy documents at\ass Tort Litigation Committee, National 2. The expansion of potential liabilitystock of copies of the publication has been
central depository. Conference of Chief Justices, met wihoes not necessarily lead to more litigatiodistributed to subscribers, libraries, and
As an example, medical malpractice clainasher institutions

covery documents. A plaintiffs’ steeringnanufacturers, and health care providere infrequent, seldom litigated, and result
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s 3. The best predictor of the size of awards Inside . . .

complaints, tests and studies, research &maded by an agreed assessment of pldiy{jury and bench trials for all types of tots ~ Obiter Dictum: Public

development, outlines, laboratory notéiffs and defendants in the federal MDis the type of party involved. Institutional Confidence in the
mitoceedings and organized by the Natigrégfendants are more likely than individuals Criminal Justice System 2

. to gamgfavorable _verd|ct attrlal,.but have  giate_Federal Jurisdiction
procedures and protocols. For $25 a CDThe subcommittee was formed aftéarger judgments imposed against them Committee 3

containing 15,000 documents is avalil los . _ 1993 Medina Semi 3
to litigants and attorneys in both federal afastice identify a trial judge who was pr 4. The trial is not the “main event” ina edina seminar
galase (as is commonly believed). Many cases Improving Judicial Public

state court actions. possibly would be handling silicone
Judge Pointer also developed a protaodoiplant cases in that state. Forty-two chigéttle after the trial, and in some cases  Relations 3

for the large number of depositions schejtistices responded by naming the 52 judgpellate courts substantially change |the

uledin breastimplant cases. The depositisho now constitute the subcommittée. | results.
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O’CONNOR from page 1

The entire federaljudiciary currently co

tator recently noted, there are corpo
law firms larger than that. The result
that civil cases in many federal courts
put atthe end of the line. According to @
reportlrecently read, last June over 28,
cases across the nation were still awai
trial in federal court more than three ye
after they were filed. In these circu
stances, time for oral arguments may
reduced or eliminated altogether. Fe\
courts of appeals opinions are writ
and, of those written, fewer still are pu
lished. Judges may be forced to rely m
heavily on their staff while devoting le
and less time to each individual case.

bottom line is that the nature and qua
of federal judicial service appears to
changing dramatically.

One of the principal causes of this s
change is Congress’s current enthusi
for federalizing claims that traditional
have been heard in state courts. For m
of our nation’s history, of course, fede
court jurisdiction was quite limited. Th
great majority of criminal cases we
charged and tried in state courts. As t
say, things have changed. More than ¢
third of the cases pending in the Nir
Circuit last year were criminal filing
And Congress is continuing to rapig
expand the range of cases triable in {
eral court. The federalization of dru
related offenses and certain crimes
volving firearms are perhaps the b
known examples. In this circuit, drug ca
now account for more than one quarte
the criminal docket. But Congress'’s for
into local law enforcement has reach
far beyond the war on drugs. Recer
Congress made the willful failure to p
child support afederal offense. Carjack|
is now a federal crime. It seems likely t
stalking and crimes of domestic violen
soon will be federalized. More and mo
Congress is responding as a state leg
ture might in addressing matters forme
of state and local concern.

In short, federal courts traditionally ha
handled only about 2% of the natio
litigation. They have been staffed by jud
who have been particularly well regard
and well qualified. They have dealt chie
with a limited number of uniquely feder
issues—constitutional and statutory m
ters of import to the nation. We are fac

prises some 846 judges. As one commgurisdiction to include a wide range ¢

a watershed change in that system
change that threatens irrevocably to ¢
mMarge the federal bench and to expand

ateditionally nonfederal issues.

is Not surprisingly, a number of feder
gualges have recommended increasing
itze of the federal bench. Judge [Steph
OR@inhardt [U.S. 9th Cir.] thinks it shoul
ting doubled. Not everyone endorses t
agelution. Judge Jon Newman of the [U.4
"Second Circuit has suggested that
ferleral judiciary cannot be effective if th
meumber of authorized Article 11l judge
@xceeds 1,000. He would eliminate fe
leral court diversity jurisdiction to achiev

@e@stainable limits. AFederal Courts Stugy
sSommittee noted with some sympathy,

Mbet did not specifically endorse, a 1,0
litydge cap. Chief Justice Rehnquist, ho
lewver, has warned that such a cap would

“undesirable” without other changes In
e@e federal courts. Chief Judge Gera d

asjoflat of the [U.S.] Eleventh Circuit ha
\argued that the size of the federal ber
whiould not be increased at all, but ratk
réhat the productivity of the courts shou
i®e increased by enhancing automat
rend support staff and reducing the d
heyands placed on the judiciary.

net do not have the answer to this prg
ntbm. But the first step, in my view, is t
sencourage judges and lawyers to tak
Iyard look at the issue and help deve
abme answers. Surely one of those

@Gwers must be to raise the consciousn
infthe Congress to the dangers of the e
@sicreasing burdens it is assigning to t
sésleral courts. There must be ways
rioike the federal legislative and execut
dyranches more sensitive to the very leg
n@shte concerns of the federal court syst
dwd to the dangers of the present dram
agnlargement of federal court jurisdictio
iMhe conference resolution proposing
haktional commission with representativi
af all three branches of government
rdevelop long-term solutions and a co
islensus about the mission of the fede
rtpurts is sensible and it may attract s
port. Writing and speaking about the prg
Mem, as we have been at this conferen
N&re additional means of communicati
g@sth the political branches. We as judg
efust endeavor to make the other branc
flyf government aware of the problen
atonfronting our court system and contri
alte to solving those problems by propd
rngg reasonable alternatives.
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{OBITER DICTUM

" Erosion of Public Confidence in Criminal Justice System

aL Is Source of Increased Federalization of Crime
the

en)

trial hours spent in 1992. Ultimately an
d answer to the problems created by the ex-
his panding federal caseload may be found in

5.]This column has been adapted fro siyiking the right jurisdictional balance be-
thepeech given by Judge Marcus at the We¥een the federal and state courts.

eern Regional Conference on State—Federairaditionally, the core functions of the
s Judicial Relationships in Skamania, Wasf€deral courts have been thought to include
gin June.)

e The problems | would
dvike to address concern no

by Judge Stanley Marcus
(U.S.S.D. Fla.)

the following:

* Enforcing the institu-
tional arrangements and
individual rights and lib-
erties provided by the fed-
eral Constitution;

* Adjudicating disputes
involving the interests of
the federal government;

» Resolving controver-
sies between states;

* Interpreting and ap-
plying federal statutes and
treaties;

» Developing federal
common law; and

* Deciding appeals from
rulings by federal admin-
istrative agencies.
ons are by and large the
clusive domain of the federal courts in

only the trend toward the
hdederalization of state crime
whut also the critical back-
g&rop against which this is-
sue will play itself out, the
" {ncreased erosion of publi
A ponfidence in our criminal
]Cﬁjstlce system, and the fun
amental threat to freedo

16*lrmplicit in that withdrawal
Id o public support.
0N Plainly, recentyears havd
€witnessed a trend toward

the federalization of awide
bvariety of narcotics of-
O fenses, violent street crimes, firearms vio- .
€ Rtions, and other crimes that have histo ri_These funct

0 i L
arnaglrlgsgiﬁig gcr)?jsn?rcyuted in the state co our constitutional framework. To the extent

essAt the same time, the substantial gro {Hat they are eclipsed by an ever-expanding

epf the civil docket is not simply a reflecti niverse of_funct|ons far removed fr_om the
hef America’s litigiousness. It is also t gore,there is the danger that they will not be

tgroduct of Congress's response to urg dressed with the same quality and thor-

&ocial and economic problems—the or@ughness. For that reason, the creation of

iation of a host of new federal rights arfd e o' © federal judgeships to keep pace

orfemedies in the post-war period in s jth the explosion of litigation and the
qtlgportant areas as civil rights, labor reIg-roevéE‘gtéu::g\;\?gﬂ?]arlng?ﬁg irr?iz;é ?r(\)et gﬁiﬁl{;
.tions, and employee benefits. Although the federal courts to attend to these core

urrent trends toward federalization sure - .
nctions. At the same time, an ever-ex-
e

ave been responsive to important contg nding federal jurisdictional base and the
t

orary social and political concerns, t itant tofiurisdiction f
ong-term systemic costs to the federal affgcomitant movementofjunsadictionirom
n equal sovereign judicial system to an-

State courts are real and deserve seri@(i§ . N
dther will surely affect the vitality of our

r3ttention and discussion. .
Ip- . o state courts and our federalism.
Expanding Federal Jurisdiction May Five Basic Areas of Federal

b- Have Adverse Consequences .
Prosecution

ce, , . .
Itis surely the province and function of It seems to me that there are five basic

n . L
gCongress to define the jurisdiction of the s inwhich a federal prosecution makes

e .
Jederal courts as Congress perceives a gé%ie in the context of our system of feder-

dlism:

_1. The first area includes those criminal
ffenses directed against the national sov-
reign itself, its officers, or its treasury.

manage the core responsibilities of the f bviously included in that category would

eral court (i.e., the adjudication of cas § such crimes as countgrfeﬂmg, treason,
Or assaults on federal officers.

calling for the interpretation and applica 5 Th d b . :
tion of the Constitution, laws, and treatjes <. ' € SECONd area embraces crimes in-
lving a substantial multistate or interna-

of the United States). The resulting cos o)
our tripartite federal system, the health g
which depends upon the robust strengt

h&8r a federal response to changing co
Stions. 1 do believe, however, that the curr
b-trend of a rapidly expanding federal juris
Sdictional base, especially in the crimi 3

area, may affect the judiciary’s ability

each branch, may be quite real.

Civil filings in the federal courts ha
increased approximately 300% over
past 40 years. Even more dramatic are

changes in the bankruptcy courts and é%a
4

e
t

federal courts of appeals, where filin
have risen 2,800% and 1,500% resp
tively. Unlike the other areas of the cou
workload, criminal filings have fluctuate

0

widely since 1950, with no consistent pat-

tern. Criminal filings in 1992 were near|
70% higher than in 1980, but only 2
ghigher than in 1970. However, because
the complexity of criminal cases and
enormous increase in the filing of dr

|cases, the numbers alone do not adequaftly T ne
JERlain the increased demand on the kganch are real and significant. Should we

hat, even if isolated within a single state or

cality, would involve criminal enterprises

large or so sophisticated or intractable in
ir nature or scope as to require the appli-

tion of federal resources.

. The fourth area incorporates activities

arly demonstrating systemic top-level

g(fé

Oorwidespread corruptionin a state or county.

5. The fifth and last area comprises crimes

ynpinging on areas of civil rights tradition-
0IIy protected by the federal government.

oEffects of Expansion Are Significant

the The effects that the expansion of federal

wrisdiction beyond these specific areas may
e on the nature of the federal judicial

gmore them in the effort to create a federal

ﬁgﬁg es of the courts. For example, in 19 - | _
tﬁHU al jury trials required 25,000 triaforum for cherwl_s_e valid and important
dray ’'56% more than in 1973, and geontroversies traditionally heard by the state

counted for more than 47% of all trials|iRench, we may be endangering precious
the district courts. Between 1980 and 1999)d delicate resources necessary for the
fueled largely by the increase in drug casé8ntinued vitality of our federalism.

_ criminal cases filed in the federal district To make these observations in the ab-
Ncourts rose by some 60%, while at the sagfEact would be perilous, however, if we did
not return to what is an equally fundamen-

POtiife the drug cases increased 290%. s : .
Changes Impact Courts’ Effectiveness tal theme: the erosion of public confidence
in the criminal justice system. After all is

PN The impact of these changes on the Bﬂ—.d 4 d o do not
OfPbt the federal judiciary to manage effe -aé aln . qnei .ou:_ peop? 0 no S?et a
_tively both the criminal and civil docket ha¥0€ra! criminal justice system or a state
Alffeen substantial. To take the example of ffiminal justice system, but rather simply a

N&outhern District of Florida (where | si)(,:rlminal Justice system.
criminal trials occupied 84% of the totabee OBITER DICTUM, page 4
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State—Federal Committee Hears Reportsstate and Federal Judges Explore Frontiers of
on Condition, Trends of Federal Courts | Science at Fourth Annual Medina Seminar

The contrast of the growth, decline, aratiminal dockets.” T

Judge John Kern 1lI

civil, bankruptcy, and appeals cases wasationwide increased approximately 150¢ & g e | (right) of the District of
central point of discussion at the June megtthe 40-year period since 1950. The nur. et b .~ Columbia Court of Ap-
ing of the federal Judicial Conference Copber of private civil cases filed each y : & - I ¥ ; | peals introduces Dr.
mittee on State—Federal Jurisdiction |increased by more than 400% in the sar L ; i . 4 | Harold T. Shapiro,

Washington, D.C.
“The Criminal Caseload: An Increasi

period. However, the number of new crimic (=== ; | e ! . president of Princeton
gal cases per year in that period increas B . 3 & | University, and Mrs.
fy. o0 £ Shapiro at the fourth
Such trends forecast annual civil casEEIgESR 4 L S . ~| annual Harold R.

m— - B R | Medina Seminar for
state and federal judges
at Princeton University
in June.

by David L. Cook of the Administrativ
Office of the U.S. Courts, was one of twii

a “snapshot” view of the business of ttte be in the area of 430,000 per year,
federal courts. The substance of the reponaw total caseload could resultin a “distri
was that “criminal filings [in the federakourt bench of 2,800, and an appeals b
courts] have had long periods of consistesftnearly 2,300” (compared to 649 distri
growth over the last 40 years, equally lagdges and 179 appellate judges at pres

. . . ; ) nt}Zrontiers of science—astrophysics, theAn interlude to the strict science presen-
periods of consistent fjeflme, and long pe-The committee also considered adraft gf i onment, DNA, and molecular bigltations was a slide presentation and lecture
riods of relative stability. _ | apaper onthe impact of eliminating diveggy_\vere the popular subjects for staby Professor David Billington of the
The committee, chaired by U.S. Distridity jurisdiction in the federal courts, whiCBnd federal judges participating in the fourffrinceton engineering faculty on the aes-
Judge Stanley Marcus (S.D. Fla.), receiybds been a topic of attention at the meginual Harold R. Medina Seminar on Sahetic and cultural considerations in de-
a second report by William T. Rule (also|oécent meetings. ence and Humanities at Princeton Univesigning and building bridges.
the Administrative Office) on civil case- Another major item on the agenda wadty in June. The five-and-a-half day seminar also in-
loads in federal court since 1950. pending legislation in the current session ofProfessor David Wilkinson of thecluded presentations on subjects within the
After analyzing such factors as the natl@ongress that would affect the federBfinceton physics faculty led off the scdlisciplines of philosophy, politics, litera-
of the criminal caseload, the impact of theurts. The committee heard brief revieW@ce day with a lecture on new developure, history, art, drama, and music, all cen-
trial docket, and resource changes at|iiethe current versions of the Violen g;ents in understanding the universe, frored on a theme of cultural diversity.

Department of Justice, Cook posed a rh&gainst Women Act, The Crime Contral stant gaIaX|es“tq black ryw,oles and q es-Twenty-two feder_a! judges, 17 state
! S . . p . 'tions about the “Big Bang” theory of thgudges, and 2 administrative law judges
torical question: “Are these factors suffiAct of 1993, two versions of a “stalki g)rigin of the universe. attended.
cient to create major concerns about_ thiél,” the Telemarketing find Consumer_ He was followed by Professor Rob The Judiciary Leadership Development
burdens (on the federal courts) of the crintraud and Abuse Prevention Act, the Relipcolow, head of the Center for Energy a@buncil of Washington, D.C., the Federal
nal caseload?” His answer was “They arggious Freedom Restoration Act, the Prognvironmental Studies at Princeton. Prgudicial Center, and Princeton University
Cook concluded that “[federal] judgesct Liability Fairness Act, several childessor Socolow’s lecture focused on thlsponsor the seminar in June of each year.
are spending a disproportionate amountsafpport enforcement bills, the Freedom ivfcrease in carbon dioxide in the atmo-The 1994 seminar will be held from June
their time on criminal cases, with morAccess to Clinic Entrance Act, théphere and other issues related to globall4. Interested judges can receive infor-
trials, defendants, and sentencing. Eybtultiparty, Multiforum Jurisdiction Act| warming. _ _ mation on next year’s seminar by writing
though the number of criminal cases hasd the Federal Solvency Act. Professor Eric Lander of the biology dehe Judiciary Leadership Development

not changed significantly over a 20-year The committee is composed of 9 fed r%Tartment at the Massachusetts Institute©buncil, c/o Judge John Kern IIl, 2510

. e Technology concluded the day with a pr&irginia Avenue, N.W., Washington, DC
period, the nature of the cases has changpgellate and district judges and the c Is‘?ntation on the basic elements of genei@037, or the Judicial Education Division,

sufficiently to result in major concerngustices of 4 state supreme courts. It megfge .o ang DNA classifications and thederal Judicial Center, Thurgood Marshall

especially over the large portion of avaitwice a year—it will meet again in Janu r|¥olicy issues posed by new developmeriiederal Judiciary Building, One Columbus
able judicial resources consumed by ti894, in Washington, D.Cl in these fields. Circle, N.E., Washington, DC 20002.

Courts’ Weak Relations with Media, Public, Legislatures Are Topics at S—F Meetings
Corrective Actions Recommended Include More Contacts with Lawmakers, Press, and Citizens

partments]. But we really need to go beedia. She commented that “judges in%rmnce or carelessness when writing about or

by James G. Apple yond that. If judges are going to be effectiwpiently grant interviews, almost never hpltbmmenting on cases and judgments canin
communicators about the needs they hamews conferences, and generally do Irigtn lead to misunderstandings and false

Poor relations between the courts and teey have to enlist allies. We have to findseek or welcome media at- impressions in the public
media, the public, and legislative bodies an@y to enlist allies in the corporate worldention, primarily because mind about courts and
topics of frequent comment by judges| atnong other consumers. And we probalilyey fear their impartiality judges.

state—federal gatherings. have to learn to do something wamight be compromised.” In addition, many judges

At one of the 1992 meetings o as judges find very uncongeniall he situation, she said, im- are reluctant to talk to legis-
the State—Federal Judicial Cou News which is to enter into a dialogugoses on the judiciary a 3 lators and executive branch
cil of Virginia, the relationship|  Analysis with the press that can write thremoteness” that “en- -) representatives, fearing in-
between the public and judge stories that help us or the storidgances the impression that trusion on the constitutional

was a principal item of discus- that hurt us, in our pursuit of thégudges are a breed apart,
sion. Council members concluded that “thiesources that we urgently need.” doling out justice to lesser
public and the courts see each other differ-Chief Court of Appeals Judge Clifforanortals.” Judicial integrity,
ently” and “both seemed to lack a good/allace (U.S. 9th Cir.), reporting on arthe isolation required to

powers.
Poor public relations
have adverse effects on the

"' principle of separation of
_I"

understanding of the other.” other discussion session at that confere intain it, and the result- judiciary. Courts and judges
The subject was raised at a meeting |ashted that a common topic was “commurniitg misperception of o A are criticized for delays in
year of the National Judicial Council ofations, perhaps education, from the cojutiges as haughty are thus g Representative the administration of justice.
State and Federal Courts in Asheville, N.€ystems themselves to political branchesajor factors contributing Hamilton Fish: Judges Faulty reporting of cases
One member of that committee commentéte bar association, our court users, dorthe problem. rarely contact members ofyields erroneous, usually
that “we simply must expend more timmajor litigants, and the public as a whole.” Media representatives Congress; should start ~ hegative impressions in the
and effort in developing effective commu- Several at the conference made speciilso must share responsi-communicating. public mind about the entire
nications between judges and the publieference to judges’ reluctance to commbility for the difficulties. system of justice. Imprecise
including our state and national legislaricate with legislators. Congressm@Reporting about courts and court activities ill-advised legislation without judicial
tors.” Hamilton Fish of New York noted thats, according to Graber, “imprecise amgtrutiny can impose additional duties on

busyjudges and already overburdened court
administrators. Financial support for court

Issue Discussed at National Conferenceduring an average day many people contaoimetimes even wrong.”

The issue arose at several different timin about legislative matters of interest to  News Coverage Often Imprecise : Finan _

during the proceedings of the National Cofiem. “But | hear from judges, however, a os examples, she reported that an anafjperations and judicial salaries can be left
ference on State—Federal Judicial Relatioi@datively few times in the course of agjs of two Supreme Court cases on schdinting in the halls of Congress, in state
in Orlando, Fla., in April 1992. Two particj€ntire year,” he said. prayer and electoral redistricting reveajd@gisiatures, in the White House, and in
pants, reporting on the conclusions of theirMore recently, these relationships wetgat news coverage was “sketchy and igevernors’ offices. o
respective discussion groups at the conftpics of conversation and comment at thgecise.” “Several stories contained seripug-0rtunately there are some activities that
ence, noted the need for more effecti¥estern Regional Conference on Statgrrors.” The author concluded that “repodydges can endorse and participate in that
communications with the public, with legFederal Judicial Relationships in Skamaniag of court activities seems to be mof9 not do violence to the necessity of pre-
islators, and with members of the executi¥ash., this past June. superficial and flawed than its presidenti@fving judicial integrity. These activities
departments of government at the stateland Judges Thought To Be Remote | and congressional counterparts.” can enhance the reputations of judges, fos-
national level. Chief Justice Ellen Ash Pe- Doris A. Graber, political science profes- The general ignorance or minimal undel€r good public perceptions of them, and
ters (Sup. Ct. Conn.) summarized the coser at the University of lllinois and astanding on the part of many media persdiicourage more thoughtful treatment of
ments of her discussion group: “One of thexpert on public opinion and the mediagl about even basic court procedures, &AM by the other branches of government.
other points of agreement in our group waluded a chapter in her boblass Media about substantive law in general, often|re-Congressman Fish provided one rela-
that we should endeavor to reach our legasid American Politic$3d ed. 1989) deal-sults in inaccurate news stories about ¢ dbgely simple solution in his address at the
lators and our friends in the executive [darg specifically with the courts and theourts, and judicial actions. Media ignogee RELATIONS, page 4
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OBITER DICTUM, from page 2

Itdoesn’t require a trenchant observef ofWhat follows in the body of the movie igvidence. The jury at the end comes hdekv that it has to be regarded by even the
social trends to note thatthere is arising tidecourtroom drama with something of with a verdict that reads: “We find thenost stable democracies with real trepida-
of sentiment among our people that thwist. The drama is supposed to derive itedminal justice system guilty and the ddion.
criminal justice system has gone haywir¢+tension from the audience’s sense that ifémdant innocent.” The good guys hug inInthe end, whether the rule of law is to be
it does not protect ordinary people fromifficult or nearly impossible for a defensdelighted surprise and the credits roll. | upheld or not is in the hands not of judges,
criminals, it does not even nurture a seriplagvyer to win the acquittal of someone who As someone who has been part of thet of prosecutors, not of defense lawyers,
ambition to protect ordinary people frarhas blown away the murderer of his daugtriminal justice system for many yearsiot of constitutional scholars, but of 12
criminals. Justabout all it protects are crinter bizarrely set loose by an infirm crimindirst as a prosecutor and now as a judge, lardinary people constituted as a jury. If it
nals from the violation of their constitujustice system. While the dramatic preseobviously deeply troubled by the sentwere ever to come to the point where those
tional rights. That is, at the extreme, whaition may have been flawed, the condunents that this movie, or at least some of\o were indicted for committing acts of
appears to be a growing perception. | of the trial depicted in this movie was vergharacters, seem to embrace—sentim -help, or worse yet, vigilantism, were

Movie Indicates Trend interesting, a very compelling indication afuggesting an almost total lack of confieutinely acquitted by juries—if there could

Some time ago | saw a made-for-Twhat people are feeling about our crimineence in the criminal justice system. be no conviction against a vigilante be-
movie that | think is quite indicative of thdustice system, or at least of what they |are Survival of Liberties Implicated cause the public stopped believing that what
trend I'm referring to. The movie was abouerceived as feeling by those in the busi-The very survival of our civil liberties i€ OF she did was wrong and unnecessary—
an ordinary man, law-abiding his wholgess of sensing public feelings, tastes, gRevitably implicated in a widespread erdh€n the rule of law would be in danger of
life, whose daughter was raped and mdfends. The trial, needless to say, was go&gn of confidence in the system. Let me s& llapsing. More basic even thadefacto
dered by someone who was out on bail gadly for the defense—until the defensgat it would not be at all difficult to argyé€peal of due process, which juries can
awaiting trial on a similar charge. The viewéttorney, after a rather impassioned e opposite—that in a constitutional sy8ccomplish case-by-case, is the loss of the
is to understand by way of background theftange with his girlfriend, concluded thagm such as ours, public support for pelitical base on which all rights ultimately
the physical evidence and confession o t_h@ had to “put the criminal justice syst Bystem and its emphasis on defend Apgist rest. As I__ea_rned Hand observed long
alleged rapist/murderer were supprességelf on trial.” rights is irrelevant; that that's what yo@90; “Liberty lies in the hearts of men and
by the court because of what made-for-TV This he did by calling as a witness theave a constitution for, to separate frofPmen; when it dies there, no constitution,
movies always refer to as “legal technicaery judge who suppressed the evidenceypular will and passion the individual’§© law, no court can save it."
ties.” While it's not clear what happened te case against the rapist/murderer. Whggsic rights. This view would argue with I think we are far from that point, but | do
the first set of charges, the alleged rapite judge explained that although he pPegrce that as long as constitutionalism prdot see how we can afford to be aloof from
murderer is for some reason free and on gally was absolutely certain thatthe phyghils in the United States, and no one | thifk indifferent to a widespread conviction
streets at the time the movie begins. gal evidence and confession which he sypgyid suggest for a moment that w iBat the government cannot protect the per-
ordinary man, whose daughter was mutessed established guilt beyond any doukiout to toss in the towel on that basic ten@@n and property of its citizens. This issue
dered, buys a gun, goes up to the putatite Was compelled by a number of Vefie civil liberties guaranteed in the Consff the erosion of public confidence is basic
murderer and shoots him dead. He thgubtle and, as presented in the courtrogiition will remain inviolable regardless pfO the entire debate about the federalization
turns himself in, confesses all, and is |iftughably technical interpretations of theublic passion. There is much truth in thf¥ crime. Indeed, it may not be too strong to
dicted for murder. 4th and 5th Amendments to suppress thiggument. But | think it is flawed or at lea§l99est that the movement to federaliza-
incomplete in that it fails to recognize théon is driven by that erosion of confidence.
enormous role that the people themse|ves Conclusion
RELATIONS, from page 3 play in the functioning of the criminal jus- The evolutionary processes of our juris-
) . . tice system. prudence and our federalism find us ac-
Orlando conference: Judges should staration bulletins about the operations| of it js pasic confidence in the system thtively engaged in a constant reevaluation
communicating with the legislative branchourts and judicial duties, and prepare prgs@vents widespread resort to self-help.\&ad refinement of the system itself and its
by letters and telephone calls. He specifgleases and public announcements on age all too familiar with cases, particularlprocess. While | think that the made-for-
cally urged judges to communicate wjtpropriate occasions, such as immedialehose involving physical abuse betwedV movie that | mentioned does reflect a
Congress. before the release of an important opinigamily members, where ordinary peoplgenuine frustration with the system, | also

“On matters to do with judicial adminisor judgment. have apparently felt that their vital rightthink that there’s a vast reservoir of funda-
tration,” he said, “your input to members|of * Developing ties to specific reporters iwould not be protected by the state, and tivagntal confidence in the brilliance of our
Congress can be invaluable. We needtl® local media, especially those who regiirey had no choice but to take the law ingonstitutional system that can be tapped to
know more about the needs of the couf@ly cover court operations, and encourgipeir own hands and kill. Just beyond selfegin the task of restoring confidence in
and the impact of legislation on youing informal visits by them for discussionBelp lies the dark threat of vigilantism, aur criminal justice systenfl
workload.” about court operations to promote greag@ecter so utterly poisonous to the rule of

He admonished judges not to “wait untiinderstanding.
the bills become law. Let's hear from ypu * Sponsoring, with the local bar associa-

executive department representatives abtgims, and judicial administration.
judicial and court administration do not * Seeking funds from the state IOLTA
impinge on the separation of powers prigommission or similar institution to de-
ciple, because such contacts do not invoelop afilm or videotape about court opera-
the exercise of judicial power, the trugons and the judiciary for schools and the
focus of that principle. As Chief Judg [
Wallace observed at a recent seminar ort Turning an old courthouse or public
issues of federalism in the administration bfilding into a law museum and court edu-
justice, “the separation of powers doctriri@tion center for local schoolchildren and
does not prevent representatives from|tay citizens.
three branches of government from getting® Serving as a resource for the design and
together to discuss problems and solutiongytplementation of a civics course for local
For improved relations with the mediigh schools and political science courses
and the public, the Report of the Fedeif@r local universities, colleges, and co
Courts Study Committee recommended ipunity colleges that focus on the work|of
1990 that (1) each judicial circuit designatbe judiciary and court operations.
a person as a media contact; (2) courts Developing, with the assistance of the
should hold “press days” to facilitate constate or local superintendent of public in-
munication between the courts and tis&uction or schools, a mock trial program
media; and (3) courts should continue akel familiarize elementary and junior hi
expand “publications programs to explaschool students with the operation of courts,
court operations to the public.” as was done successfully in the state of
Judges can take other actions to improashington.
public relations, including the following:; ¢ Establishing an annual lecture series
« Putting public relations for courts on thiat focuses on the operation of court sys-
agenda of state—federal judicial cound#ms and judicial administration.
meetings to increase judicial awareness ofSuch activities do no harm to judicial
the need for such and for the developméntegrity and have the potential for assisting
of a state-wide plan for the promotion |d¢f the ongoing need for effective commupi-
judicial branch interests. cation between judges and courts and| the
« Having a court public relations or medigublic they servel]
officer develop press kits and public infor-

early in the process and more often.” | tion, conferences and seminars held at a <O0TS53>0
Judges can also communicate with legiecal courthouse involving judges, court o3 CEo58
lators by inviting them to visit their countadministrators, and media representatiyes, 50 @ = gZ, 5 CID
houses and chambers. The Judicial Brarielpromote better understanding of the pp- 2o % S5
Committee of the Judicial Conference @fations of courts and the problems faging S 5 E€5358%
the U.S. has recommended that fedetaém. _ 2 S % > L gg
judges invite representatives and senators Establishing in state and local bar asso- g oo F o2 =
from their areas to visit the federal courts @iations a Bench/Media Committee to op- o Onx 285 c
promote a general understanding of co@tfiate like a Bench/Bar Committee. 23885 @ o
operations and provide opportunities for * Establishing a speakers bureau of local, Se g = S
discussion about court problems. State costate, and federal judges, perhaps combin- ; m=8 n®o
judges could undertake a similar prograifg one judge from each system to form a 3 0y oz
for state legislators and members of tit@am to lecture at civic clubs, other local & ® 2D
state executive branch. organizations, local high schools, and gol- Q S &
Contacts between judges, legislators, aeges about court procedures, court prob- €<
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