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Exhibit III-2.  Sample Discovery Order 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

In re                                     ) Case No. 01-30923 DM 

      )  

      PACIFIC GAS AND ELECTRIC     ) Chapter 11 Case 

  COMPANY,    ) 

                                                 ) 

) ORDER RE: DISCOVERY  

) PROTOCOL AND  

                Debtor.                 ) SCHEDULING   

      ) 

 Federal I.D. No. 94-0742640  ) 

  

 Pursuant to Title 11 of the United States Code, Section 105, and Rules 7026(b)(2) 

and 9014 of the Federal Rules of Bankruptcy Procedure (“FRBP”), the Court adopts 

the following Discovery Protocol in connection with confirmation proceedings con-

cerning the Plan of Reorganization Under Chapter 11 of the Bankruptcy Code for 

Pacific Gas & Electric Company (“PG&E”) (dated April 19, 2002) filed by PG&E 

and Corp., on March 7, 2002 (the “PG&E Plan”), and the California Public Utilities 

Commission’s Plan of Reorganization Under Chapter 11 of the Bankruptcy Code for 

Pacific Gas and Electric Company filed by the California Public Utilities Commis-

sion on April 15, 2002 (the “CPUC Plan”). For purposes herein, PG&E and co-

proponent PG&E Corporation (“Corp.”) are collectively referred to as the “PG&E 

Plan Proponents”
1
 and each of PG&E, Corp. and the California Public Utilities 

Commission (“CPUC” or the “Commission”) are each individually referred to as a 

“Proponent” and are collectively referred to as the “Proponents.” 

 Discovery procedures set forth in the Federal Rules of Bankruptcy Procedure 

shall be available only to the Proponents, the Official Committee of Unsecured 

Creditors (the “Committee”), the United States Trustee (“UST”) and to those persons 

or entities, other than the Proponents, who timely filed and served objections to con-

firmation of either or both the PG&E Plan or the CPUC Plan in compliance with this 

Court’s May 20, 2002, Scheduling Order (“Objectors”). Objectors who object to the 

PG&E Plan are referred to herein as “PG&E Plan Objectors,” and Objectors who ob-

ject to the CPUC Plan are referred to herein as “CPUC Plan Objectors.” The Propo-

nents, the Committee, UST and the Objectors are collectively referred to herein as 

the “Parties.” Any Party which is not a Proponent is referred to herein as a “Nonpro-

ponent.” 

                                                
 1. For purposes of this Discovery Protocol, the PG&E Plan Proponents shall be considered one 

Party. 
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A.  DEPOSITION PROTOCOL 

 The following protocol shall apply to depositions: 

 1. Counsel for the Committee, Milbank, Tweed, Hadley & McCloy, LLP 

(“Committee Counsel”), shall be responsible for coordinating the scheduling of all 

percipient and expert depositions and the Parties shall follow the Discovery Schedul-

ing Procedure set forth in Exhibit A hereto in addition to the provisions of this Order. 

 2.  Each Party shall notify Committee Counsel and the other Proponents of the 

date, time and location the witnesses it intends to call at trial will be available for 

deposition in accordance with the schedule set forth in Sections B & C below. 

 3. Except in circumstances where a deposition is sought by a Nonproponent not 

also by a Proponent or unless otherwise agreed by the Proponent that is not affiliated 

with the deponent, the examination of each non-expert deponent shall begin with one 

seven-hour day of questioning by that Proponent (for purposes of this Protocol, time 

taken for a lunch break during a deposition is not counted against the seven-hour pe-

riod, however time taken for other reasonable breaks during a deposition is counted 

against the seven-hour period). If a deposition of a non-expert deponent is sought by 

a Nonproponent and not also by a Proponent, the examination of such non-expert de-

ponent shall begin with questioning by the Nonproponent seeking the deposition. 

Only Parties and their agents, or anticipated expert witnesses and their agents, may 

attend depositions, and Parties shall participate in such depositions only in accor-

dance with the Discovery Scheduling Procedure set forth in Exhibit A hereto. 

 4.  Normally, the Court expects that non-expert depositions will conclude within 

two seven-hour days per witness, provided, however, that further time is permitted 

when necessary. 

 5.  All Parties should attempt to coordinate their questioning of deponents, and 

should avoid using multiple examiners to cover similar subject matter. 

B. DISCLOSURE OF NON-EXPERT WITNESSES 

 1.  No later than August 15, 2002, Proponents shall file and serve on all other 

Parties a disclosure identifying the name, title and business address of each non-

expert witness the Party intends to call at trial. On or before September 16, 2002, a 

Proponent may file and serve a supplemental designation of non-expert witnesses 

whom the Proponent in good faith determined after August 15, 2002, that it intends 

to call at trial. For each witness identified by a Proponent, the Proponent’s disclosure 

shall also include a brief summary of the subject matter of such witness’ expected 

testimony. No later than August 22, 2002, Proponents shall provide information con-

cerning the availability for deposition of those non-expert witnesses identified on 

August 15, 2002. Availability for deposition of Proponents’ non-expert witnesses 

identified thereafter shall be provided at the same time they are identified. 

 2. No later than September 16, 2002, Nonproponents shall file and serve on all 

other Parties a disclosure identifying the name, title and business address of each 

non-expert witness the Party intends to call at trial. On or before October 28, 2002, a 

Nonproponent may file and serve a supplemental designation of non-expert witnesses 

whom the Nonproponent in good faith determined after September 16, 2002, that it 
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intends to call at trial. For each witness identified by a Nonproponent, the Nonpropo-

nent’s disclosure shall also include a brief summary of the subject matter of such 

witness’ expected testimony. No later than September 23, 2002, Nonproponents shall 

provide information concerning the availability for deposition of those non-expert 

witnesses identified on September 16, 2002. Availability for deposition of Nonpro-

ponents’ non-expert witnesses identified thereafter shall be provided at the same time 

they are identified. 

C.  EXPERT WITNESS DISCLOSURES 

 The following expert witness disclosures shall be made in addition to the service 

and filing of written direct testimony of expert witnesses, which shall be scheduled at 

a later date: 

 1.  The CPUC and any other Party intending to offer direct expert testimony in 

support of the CPUC Plan at the confirmation hearing shall serve the disclosures re-

quired under FRBP 7026(a)(2)(A) & (B) with respect to such experts, together with a 

statement indicating the date, time and location such expert will be available for 

deposition, on all other Parties no later than September 20, 2002. 

 2.  The PG&E Plan Proponents and any other Party intending to offer expert tes-

timony to rebut or contradict the testimony of an expert disclosed pursuant to Section 

C.1 above or otherwise in opposition to confirmation of the CPUC’s Plan shall serve 

the disclosures required under FRBP 7026(a)(2)(A) & (B) with respect to such ex-

perts, together with a statement indicating the date, time and location such expert will 

be available for deposition, on all other Parties no later than October 4, 2002. 

 3.  The CPUC shall serve the disclosures required under FRBP 7026(a)(2)(A) & 

(B) with respect to the testimony of any expert witness it intends to offer solely to 

rebut or contradict the testimony of a non-rebuttal expert disclosed pursuant to Sec-

tion G2 above, together with a statement indicating the date, time and location such 

expert will be available for deposition, on all other Parties no later than October 14, 

2002. 

 4. The PG&E Plan Proponents and any other Party intending to offer direct ex-

pert testimony in support of the PG&E Plan at the confirmation hearing shall serve 

the disclosures required under FRBP 7026(a)(2)(A) & (B) with respect to such ex-

perts, together with a statement indicating the date, time and location such expert will 

be available for deposition, on all other Parties no later than October 18, 2002. 

 5.  The CPUC and any other Party intending to offer expert testimony to rebut or 

contradict the testimony of an expert disclosed pursuant to Section C.4 above or oth-

erwise in opposition to confirmation of the PG&E Plan shall serve the disclosures 

required under FRBP 7026(a)(2)(A) & (B) with respect to such experts, together with 

a statement indicating the date, time and location such expert will be available for 

deposition, on all other Parties no later than October 29, 2002. 

 6. The PG&E Plan Proponents shall serve the disclosures required under FRBP 

7026(a)(2)(A) & (B) with respect to the testimony of any expert witness they intend 

to offer solely to rebut or contradict the testimony of a non-rebuttal expert disclosed 

pursuant to Section C.5 above, together with a statement indicating the date, time and 
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location such expert will be available for deposition, on all other Parties no later than 

November 8, 2002. 

D.  OTHER DISCOVERY MECHANISMS 

 1. Demands for Inspection. A Party may propound demands for inspection of 

documents on any other Party; however, a Party may respond in writing to any dupli-

cative demands for inspection by reference to previous responses and objections, and 

shall not be required to produce documents responsive to duplicative requests if the 

non-privileged responsive documents have previously been made available to the 

Parties in a data room or document repository. Any Party may elect to produce 

documents by making them available for inspection and copying at a data room or 

document repository in San Francisco, California. 

 2. Subpoenas for Documents. Subject to the limitations on such discovery pro-

vided under the Federal Rules of Bankruptcy Procedure, any Party may subpoena 

documents from a person or entity that is not a Party. 

 3. Other Written Discovery. 

  (a) The total number of requests for admission that may be propounded by a 

Party on any other Party shall not exceed 25. Subparts to requests shall count against 

the limit of 25 requests. 

  (b) The total number of written interrogatories that may be propounded by a 

Party on any other Party shall not exceed 25. Subparts to interrogatories shall count 

against the limit of 25 interrogatories. 

 4. Service of Written Discovery. Subject to any limitations set forth in an appli-

cable protective order, all written discovery requests propounded by Parties as well 

as any written responses thereto shall be served on all Parties at the time such request 

or response is made. 

 5. Written Discovery Cut Off. No Party may propound written discovery after 

October 8, 2002. 

E.  SCOPE OF DISCOVERY 

 Proponents, the Committee and the U.S. Trustee may seek discovery regarding 

any matter, not privileged, that is relevant to the Court’s consideration of the PG&E 

Plan or the CPUC Plan. Each Objector may seek discovery relevant to any matter, 

not privileged, raised in its written objections to either the PG&E Plan or the CPUC 

Plan. This provision shall be liberally construed in favor of a broad scope of discov-

ery. 

F. INTERIM PROTECTIVE ORDER 

  The Proponents shall serve their proposed form(s) of protective order on all Par-

ties on or before August 26, 2002, and the Court will hold a hearing regarding the 

entry of a protective order on September 4, 2002, at 1:30 p.m. Until such time as the 

Court enters a protective order governing the use and dissemination of information 

produced or furnished in discovery in the above-captioned action or September 26, 
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2002, whichever is earlier, all documents, written discovery responses, and deposi-

tion testimony produced or furnished in the above-captioned action in response to 

any deposition notice, subpoena or other discovery request related to plan confirma-

tion proceedings and which has been labeled by a Party with the designation “Confi-

dential—In re Pacific Gas and Electric Co., Na. 01 30923 DM (Bankr. N.D. Cal.) or 

otherwise designated “Confidential” by a Party (collectively, “Confidential Confir-

mation Discovery Information”) shall be used by Parties receiving such Confidential 

Confirmation Discovery Information solely for the purpose of conducting litigation 

of the above-captioned action and for no other purpose whatsoever. No Party may 

disseminate Confidential Confirmation Discovery Information to any other person 

who is not also a Party, except that a Party may provide Confidential Confirmation 

Discovery Information to consultants, expert witnesses or other agents it has retained 

for purposes of the above-captioned litigation who have received a copy of this Pro-

tocol and executed a copy of Exhibit B hereto, which executed copy counsel of re-

cord for such Party shall retain. 

G.  DISCOVERY DISPUTES 

 If any dispute arises concerning discovery, the Parties shall try first to resolve 

such dispute in good faith on an informal basis. If the dispute cannot be so resolved, 

the Party seeking to obtain the discovery may request the Court to schedule a tele-

phonic conference concerning the dispute. A Party requesting such a conference 

should contact [courtroom deputy, phone number], to obtain a date and time. Any 

dispute arising between October 4 and October 18, 2002, will be handled by Chief 

Judge Edward Jellen. A Party requesting a telephonic conference during that time 

period should contact [judge’s judicial assistant, phone number]. 

 As soon as a telephonic conference is scheduled, the Party requesting the confer-

ence shall provide the Court (and Chief Judge Jellen at U.S. Bankruptcy Court, 1300 

Clay Street, Second Floor, Oakland, CA 94612, during the dates indicated above) 

with a written summary of the dispute and a confirmation of the date and time of the 

telephonic conference, with copies served promptly on all other Parties by e-mail or 

facsimile. If a Party desires to transmit the letter to the Court via facsimile, the Party 

should request from the Courtroom Deputy or Judicial Assistant permission to fax 

the letter directly to chambers.  

 The Court will make telephonic conference arrangements with Court Conference 

Center and all Parties desiring to participate on the conference should follow the pro-

cedures for telephonic conferences as published on the Court’s website at 

http://www.canb.uscourts.gov, click on Pacific Gas and Electric Company Chapter 

11 Case, then Instructions for Telephonic Appearances. 

H.  MODIFICATIONS OF DISCOVERY PROCEDURES 

  Any Party seeking relief from or modification to any provision of this Order shall 

try first to obtain agreement, which agreement if reached shall be binding without 

further order of the Court (except for changes to the hearing, status conference, and 

trial dates referenced herein), from the Parties who would be affected by such relief 
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or modification. If an agreement cannot be reached in good faith on an informal ba-

sis, the Party seeking such relief or modification may bring the matter to the Court’s 

attention by contacting the Courtroom Deputy by telephone or by writing a letter to 

the Court. Such requests for relief or modification shall be granted by the Court upon 

reasonable and appropriate notice and a showing of good cause. 

I. FURTHER STATUS CONFERENCE 

  The Court will convene a further status conference on Wednesday, September 25, 

2002, at 9:30 a.m. to discuss procedures for the confirmation trial. 

J.  TRIAL DATE 

 The confirmation trial shall commence on Tuesday, November 12, 2002. 

 

IT IS SO ORDERED. 

         

 

Date: August 23, 2002 _________________________________________ 

        HONORABLE DENNIS MONTALI 

        UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT A 

Discovery Scheduling Procedure 

 

 1. Deposition discovery in this proceeding shall be scheduled pursuant to the pro-

cedures set forth herein and in the Court’s Order Re: Discovery Protocol and Sched-

uling dated August 2002 (“Discovery Protocol”). Terms used herein shall have the 

same meanings as in the Discovery Protocol. The Discovery Coordinator shall be the 

firm of Milbank, Tweed, Hadley and McCloy, counsel to the Official Creditors’ 

Committee. The primary contact for the Discovery Coordinator shall be [name]. 

 2. For the purpose of this Paragraph, a “presumptive deponent” means an indi-

vidual who (a) is listed on at least one filed witness list, or (b) submits an expert re-

port or declaration. Also for the purposes of this Paragraph, “under the control of” 

means (a) employed by or otherwise serving as an agent to, or (b) anticipated to serve 

as a fact or expert witness on behalf of. 

  a. The Plan Proponents shall make reasonable efforts to reach agreement with 

each other on deposition schedules for presumptive deponents under their control. 

When a deponent is not under the control of a Plan Proponent, the Plan Proponents 

and the Party under whose control the deponent is found shall make reasonable ef-

forts to reach agreement on a deposition schedule for that presumptive deponent. 

  b. If one or more Parties seek the deposition of another Party or of another 

person who is not a presumptive deponent, the Parties seeking the deposition and the 

deponent or, if applicable, the Party under whose control the deponent is found, shall 

make reasonable efforts to reach agreement on a deposition schedule for that person. 

  c. In the event that either (i) the relevant Parties cannot reach agreement on a 

deposition schedule pursuant to subparagraphs 2.a or 2.b above, or (ii) other deposi-

tion scheduling disputes arise, any Party involved in the dispute may ask the Discov-

ery Coordinator to resolve the dispute, and the Discovery Coordinator shall make 

reasonable efforts to do so if asked. Subject to Paragraph 3 below, the Discovery Co-

ordinator shall not schedule a deposition pursuant to this Paragraph 2.c such that the 

Parties do not receive at least 10 days’ notice through the Deposition Calendar. 

  d. The schedule for all depositions in this proceeding shall be posted on a 

Deposition Calendar maintained by the Discovery Coordinator and available to all 

Parties herein through a website at www.milbank.com/clientweb (the “Deposition 

Calendar Website”), to which all Parties will have password access provided by the 

Discovery Coordinator. Once the availability of a deponent is provided as described 

in Sections B and C of the Discovery Protocol or an agreed deposition schedule for a 

deponent is proposed pursuant to subparagraphs 2.a or 2.b above, the Parties estab-

lishing the schedule shall give notice to the Discovery Coordinator pursuant to para-

graph 8 below of such scheduling. Subject to Paragraph 3 below, such notice must be 

received by the Discovery Coordinator at least 11 days before the deposition is 

scheduled. The Discovery Coordinator shall post the scheduled deposition on the 

Deposition Calendar within 24 hours of either (i) receipt of such notice or (ii) the 

Discovery Coordinator’s own scheduling of the deposition pursuant to subparagraph 

2.c. 
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 3. If extraordinary circumstances require that a deposition be scheduled on less 

than 10 days’ notice to the Parties through the Deposition Calendar website, then in 

addition to posting the deposition on the Deposition Calendar website, the Discovery 

Coordinator shall give notice to all Parties of the scheduled deposition by email at the 

same time the deposition is posted. 

 4. Once a deposition appears on the Deposition Calendar, any other Party seeking 

to put questions to the deponent shall indicate through the Deposition Calendar web-

site that it desires to do so and shall provide an estimated time for its examination 

and a description of the subject matter of such examination. Except with respect to a 

deposition scheduled pursuant to Paragraph 3 above, such indications must be made 

no later than the close of business Pacific Coast time the fourth business day before 

the deposition is to commence, or else the Party will not have the right to put ques-

tions to the deponent during the deposition. In the event of a deposition scheduled 

pursuant to Paragraph 3 above, the Party will provide its time estimate and subject 

matter description by 5 p.m. Pacific Coast time at least two days prior to the deposi-

tion commencement date. A Party intending to put questions to the deponent shall 

attend the deposition (in person or telephonically) on the day the Discovery Coordi-

nator sets for that Party’s examination, beginning at the commencement of that day’s 

examination. 

 5. Any Party wishing to attend any deposition in person without asking questions 

may do so without notice. As a matter of professional courtesy to the Party hosting 

the deposition, however, a Party intending to attend in person without asking ques-

tions shall whenever possible indicate in advance that it intends to do so through the 

Deposition Calendar website, ideally no later than the close of business Pacific Coast 

time the fourth business day before the deposition is to commence. 

 6. Alternatively, a Party not seeking to ask questions may attend a deposition 

telephonically. Any Party wishing to attend telephonically shall indicate the name(s) 

of the individual person(s) who will attend telephonically through the Deposition 

Calendar website no later than the close of business Pacific Coast time the second 

business day before the deposition is to commence, or else the party will not have the 

right to attend the deposition telephonically. To those Parties indicating in a timely 

fashion their intent to participate telephonically, the Discovery Coordinator shall 

provide call-in instructions by e-mail no later than the close of business Pacific Coast 

time the business day before the deposition is to commence. Any Party attending 

telephonically shall ensure that speech or other sounds from his or her office are not 

audible while the deposition proceedings are on the record, through use of a “mute” 

button or any other effective means. 

 7. The Discovery Coordinator shall assign time for each participant to ask ques-

tions at any deposition and shall post the time assigned to each party on the Deposi-

tion Calendar website no later than 48 hours before the deposition is to commence. 

The Discovery coordinator may request that any witness be made available for addi-

tional days if it does not appear that it is possible to reasonably accommodate all per-

sons wishing to interrogate within the originally scheduled time period. 
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 8. Any notice to the Discovery Coordinator may be given to [name] by email at 

[email address], by facsimile at [fax number], or by mail at [address]. Oral notice to 

the discovery coordinator shall not be effective. 

 9. All discovery herein shall be governed by the Discovery Protocol, and the Dis-

covery Coordinator shall have no power to alter the terms of the Discovery Protocol. 
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EXHIBIT B 

AGREEMENT TO BE BOUND BY SECTION F 

OF DISCOVERY PROTOCOL 

 I, the undersigned, _________________________________ (print or type name), 

of _________________________________________ (business/residence address) 

hereby acknowledge that I have received a copy of the Order Re: Discovery Protocol 

(the “Order”) entered on___________________, 2002, in the matter entitled In Re 

Pacific Gas and Electric Company, United States Bankruptcy Court, Northern Dis-

trict of California (the “Court”), Case No. 01 30923 DM.  

 I have read and understand the Order and agree to be bound, to the same extent as 

a Party, by all the provisions of Section F of the Order concerning the use and dis-

semination of Confidential Confirmation Discovery Information as that term is used 

in the Order. 

 I consent to personal jurisdiction over me by the Court for purposes of enforcing 

the Order. I declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct, and that this Agreement was executed on this 

____ day of ________________, 2002, at _____________________________. 

 


