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FOREWORD 

The Circuit Executive Act, signed by the President 

in 1971, was an important part of a general movement in 

the 1960s and 1970s to improve court management and 

just ice admin istrat ion--feder al, state, and local. In 

the early 1960s, for example, there were about twenty 

state court administrative offices; today, there are 

fifty, not to mention those in the District of Columbia 

and Puerto Rico. 

A number of factors account for this effort to im­

prove the administration of the courts. United States 

Supreme Court decisions on the rights of criminal de­

fendants, along with the growth of cr ime as a publ ic 

policy issue, prompted scrutiny of how the courts ac­

tually operate, and a search for ways to improve their 

operations. Thus, the 1967 Report of the President's 

Commission on Law Enforcement and Criminal Justice 

noted that although th irty state court administr at i ve 

offices were then in existence, "the functions of this 

office are limited, and its potential has not been 

real i z~d. " It was necessary, the Commiss ion sa id, to 

bring into these offices people "with training and 
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pr imary interest in management. Court adminis­

tration is a developing field in which a clear under­

standing of techniques is evolving. There is a need 

for more experimentation and increased use of promising 

methods for ordering the business of the courts." 

Other factors also played a role. In January, 

1975, Professor Leonard Sayles took note of the in­

creased interest in "the organizational problems inher­

ent in such socially profound fields as justice," and 

observed that it was "not clear whether the justice 

system has only recently come into focus as an impor­

tant field of inquiry because management is now recog­

nized as a crucial element in the delivery of public 

services, or because the courts themselves and leading 

jurists now voice concern over organization issues al­

most comparable to that voiced over legal issues." 

Indeed, the creation of such agencies as the Federal 

Judicial Center in 1967, the Institute for Court Man­

agement in 1970, and the National Center for State 

Courts in 1971, reflect the general interest in 

improved judicial administration that added to the 

impetus for passage of the Circuit Executive Act. 

Given this active, if somewhat undefined ferment, 

it is understandable that legislatures would recognize 
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that administrators can make a valuable contribution to 

the courts without knowing exactly what that contribu­

t ion would be. The Congress, at the turn of the dec­

ade, knew from the suggestions of Chief Justice Warren 

and Chief Justice Burger, as well as others in the fed­

eral judiciary, that additional administrative support 

was necessary if the circuit councils were to meet the 

1939 Congressional expectation that they be vital ele­

ments of federal judicial administration. Precisely 

what the circuit executives' contribution would be was 

less clear, and it is to the credit of the Congress 

that it was willing to authorize their appointment, 

convinced that the potential good they could do justi­

fied the Act even though it was impossible to predict 

the full range of contributions they might make. 

The circuits' experiences under the Act bear out 

Congress's reluctance to set rig id spec i f icat ions for 

the dut ies of the off ice. As th is repor t shows, the 

circuit executive roles in the various circuits could 

hardly be fit into a single mold. Different circuits 

provided different opportunities for circuit execu­

tives. Yet it should occasion no surprise that varia­

tions in the executives' contributions are due in some 
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measure to variations in the skills of the executives 

and in the willingness of judges and others to derive 

the maximum from the skills they offered. 

Our hope is that this report can help the office 

of c ircu i t execut i ve real i ze its potent ial--var ied as 

it may be throughout the system--by reviewing as sys­

tematically as possible the strong and weak point of 

the courts' experiences under the Circuit Executive 

Act. 

* * * 
This report was undertaken at the request of the 

Board of the Federal Judicial Center, in light of 

assurances given by the Chief Justice that he would 

report to Congress on the operation of the Circuit 

Executive Act. The JUdicial Center conducted a field 

survey beginning in December 1976 that included con­

ferences in every circuit as well as study of relevant 

reports, correspondence, and other documents. (The 

method and scope of the survey are described in detail 

in appendix A; appendix B summarizes a previous, pre­

liminary survey.) This report is one of two that have 

been publ ished growing out of our survey of c ir cu it 

executive activities. An earlier report, Operation of 
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the Federal Judicial Councils, was prepared at the re­

quest of the Subcommittee on Jurisdiction of the Court 

Administration Committee of the JUdicial Conference of 

the United States; this request was made after work on 

the circuit executive report was already underway. The 

judicial council report appraised the regional govern­

ing bodies of the federal judiciary, which appoint the 

circuit executives and which are serviced by them. 

Because this study of the impact of the Circuit 

Executives Act is, of necessity, more qualitative than 

most of our research, it rests more heavily on the 

authors I individual judgments than do most Center re­

ports. For that reason, readers may have special 

interest in the authors I backgrounds. Professor 

McDermott has been a member of the faculty of Loyola of 

Los Angeles School of Law since 1975, following several 

years on the faculty of the University of Montana. 

Previously he held a series of positions in court 

administration under the late Chief Judge Alfred P. 

Murrah of the Tenth Circuit, who directed the Federal 

Judicial Center from 1970 to 1974. These included the 

positions of Chief Deputy Clerk and later Chief Staff 

Attorney for the Judicial Panel on Multidistrict Litl­

xi 



gation. Steven Flanders has been on the Judicial 

Center staff since 1972, following three years on the 

political science faculty of the University of Vermont. 

In addition to directing this project,' Dr. Flanders has 

also served as Project Director of the Center's Dis­

trict Court Studies Project. In that capcity and oth­

ers he has published numerous studies of federal court 

operations. 

As is the case with all Judicial Center research, 

we have received splendid cooperation from the judges 

and others in the federal judicial community, and I am 

pleased to have this opportunity to express our grati­

tude. Appendix A lists the many judges and others who 

provided their ideas and exper ience in meetings held 

during the project. The chief judges of the circuits 

were especially helpful, as were the circui t execu­
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Director 

xii 



CHAPTER I 

THE NEED FOR A CIRCUIT EXECUTIVE 

The Circuit Executive Act l introduced a new type 

of manager in the federal judiciary. The Act inspired 

enthusiastic hopes in its supporters both before pas­

sage and during its early implementation. This report, 

based on a field survey in each circui t, examines the 

Act's impact in the light of hopes and expectations ex­

pressed for it. We try to take into account also the 

actual possibilities before the circuit executives in 

their first six years or so, as well as some observa­

tions drawn from other writing on court executives and 

professional managers generally. 

As early as February 1968, the Judicial Conference 

of the United States recognized the need' for some kind 

2
of administrative assistance to the chief judge. It 

recommended that an administrative assistant to the 

chief judge of each circuit be provided. However, the 

1. 28 U.S.C. § 332(e) (f) (1976); Act of Jan. 5, 1971, 
Publ. L. No. 91-647, 84 Stat. 1907. 

2. Annual Report of the Proceedings of the Judicial 
Conference of the United States, (February, 1968), at 
31 [hereafter Judicial Conference Report]. 
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impetus for establishing the more comprehensive posi­

t ion 0 f c i rcui t execut i ve seems to have come 1 argely 

from Chief Justice Warren E. Eurger, the late Chief 

Justice Earl Warren, and the American Ear Association. 

On August 12, 1969 Ch ie f Just ice Burger spoke at 

the traditional breakfast sponsored by the Institute of 

Jud ic ial Adm in istr at ion d ur ing the "mer ican Bar Asso­

ciation meeting in Dallas, Texas. The Chief Justice 

expressed deep concern over the slow pace of j ud ic ial 

proceedings in the united States. He suggested tha t 

Amer ican just ice ta kes so long par t iall y because of 

"the lack of trained managers.,,3 He asked, "[I1s it 

not a paradox that, except in details, a civil or crim­

inal trial today, for example, is essentially the same 

as in Daniel Webster's time?,,4 He cone 1 uded that "we 

must take some emergency steps to meet what may be 

call ed problems of defer r ed rna in tenance and moder ni za­

3. Burger, "Court Administrators: Where Would We Find 
Them?" Remar ks of Chief Just ice War r en E. Eurger at 
the Institute of Judicial Administration Breakfast, 
American Bar Association Convention, Dallas, Texas, 
August 12, 1969, reprinted in Hearings on S.952 Before 
Subcommittee No.5 of the House Cowmittee on the 
Judicfary;91st-Co~~-lst-sess:-357(November-5~-1969T 
[hereafter "November Hearings"1. 

4. Id. at 358. 
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tion of our courts' machinery. the primary 

available option is to secure skilled managers to run 

the administrative machinery so that judges can get on 

with what they are presumed to be qualified to do-­

5
namely, trying and disposing of cases." 

The Chief Justice began by emphasizing that "We 

must liter all y create a corps of cour t adm ini str ator s 

or court managers and we must do so at once." 
6 

Largely 

as a resul t of hi s concern, the lnst i tute for Cour t 

Management was established soon after. It has provided 

training to nearly all the individuals who have been 

appointed to circuit executive positions. 

There were precursors to Chief J~stice Burger's 

interest in federal court executives. I naMay, I 9 6 8 

speech before the American Law Institute, the late 

Chief Justice Earl Warren carried the Judicial Confer­

ence proposal a step further. 

The Judicial Conference of the united States at 
its last meet ing recogni zed the need for an 
assistant to the chief judge of each circuit to 
help him in performing the administrative re­
sponsibilities of his court. Such an assistant 

5. rd. at 358. 

6. Id. at 357. 
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would undoubtedly be helpful. But the need for 
administrative assistance goes far beyond the 
needs of the chief judge of the courts of ap­
peals to the need of the circuit councils with 
the ir complex manager ial tasks. The counc il s 
must have the eyes, ears and expertise of man­
agement which t~e expanding workloads of the 
c i rcui ts demand. 

Accord ing ly, the Jud ic ial Conference subsequently ap­

proved "in principle" legislation to create a court 

8executive serving the judicial council. The more com­

prehensive position in the revised proposal, and en­

dorsed by both chief justices, was generally consistent 

with earlier proposals of the American Bar Association 

and the Administrative Office of the United States 
q

Courts. -

LegislatiQn 

On June 23, 1969, the Senate took the first step 

toward what became the Circuit Executive ~ct by passing 

S.952, an Omnibus Judgeship Bill that also included two 

7. This speech is reprinted in Hearings Before the 
~~~~~~~i!!~~_2~_I~E~2~~~~~!~_i~_~~9i~iEl_~£~Ei~~ry,
Senate Comm. on the Judiciary, 90th Cong., 2d Sess. 
292-299 (July 25, 1968) [hereafter "Senate Hearings"). 

8. JUdicial Conference Report at 7 (March 1969). 

9. See appendix C. 
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' , 10provisions for federal court ad mlnlstrators. One 

provision authorized the appointment of a court execu­

tive for each judicial council. The other provided, 

subject to the approval of the judicial council of the 

circuit and the Judicial Conference of the United 

States, a district court executive for each district 

Wlt'h SlX' or more permanent JU'dgesh'lpS. 11 

However, the House Judiciary Committee recommended 

that the court executive prov is ions be excluded from 

the bill. ~ccording to the committee this was not be­

cause it was "unsympathetic or insensitive to the prop­

osition that the Federal courts need or could profit 

from improved management techniques for deal ing wi th 

growing caseloads and administrative complexities," but 

because the committee felt that this measure should not 

be tacked on to a bill providing for additional judge-

h ' 12
S 1pS. 

10. [1970] U.S. Code Congo & Ad. News 3223. 

11. The bill also contained provisions authorizing 
judicial councils to issue subpoenas and permitting the 
utilization of electronic court reporting. They were 
subsequently eliminated from the bill. 

12. [1970] U.S. Code Congo & ~d. News 3226. 
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Following passage of the 1970 Omnibus ,Judgeship 

Bill, Senators Joseph D. Tydings and Roman L. Hruska, 

and Congressmen Emanuel Celler and William M. McCulloch 

introd uced leg i sl at ion to author i ze cour t exec utives . 

Their initial proposals differed from the bill eventu­

all y enacted by Cong ress in three impor tan t respects. 

The final bill prov ided only for the appointment of 

court executives for the eleven judicial councils, 

eliminating provisions for district court executives. 
13 

Also, the final bill required that all circuit execu­

tives be selected from a list of administrators certi­

f ied by an i ndependen t board composed 0 f the Dir ector 

of the Federal Judicial Center, the Director of the l\d­

ministrative Office of the United States Courts and 

three members elected by the Judicial Conference of the 

United States. This procedure replaced the initial 

plan that required circuit executives to be selected 

13. In rej ecting a prov ISlon tha t would have author­
ized court exe~utives for the district courts with six 
or more juqges the House suggested that some experience 
with circuit executives would be helpful in assessing 
the need for district court executives. 
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from a list of qualified candidates established by the 

.. . ff' 14AdmInIstratIve 0 Ice. 

In addition, the final bill resolved a conflict 

between those who urged that a detailed list of manda­

duties be included and those who preferred to 

leave the circuit executives' duties entirely to the 

discretion of the judicial councils. ~lthough not man­

dating any sp€cific responsibilities the bill included 

the 	 following list of duties that could appropriately 

be delegated by the councils: 

1. 	 EJ(ercising administrctive control of all 
nonjlld"icia1 activities of the court of 
appeals of the circuit in which he is ap­
pointed. 

2. 	 Administering the personnel system of the 
court of appeals of the circuit. 

3. 	 Administering the budget of the court of 
appeals of the circuit. 

4. 	 Maintaining a modern accounting system. 

5. 	 Establishing and maintaining property 
control records and undertaking a sp<"ce 
management program. 

6. 	 Conducting studies relating to the busi­
ness and administration of the courts 
within the circuit and preparing appro­
priate recommendations and reports to the 

14. The initial proposal ran into strenuous opposition 
from a number of federal judges. The Administrative 
Office later repudiated the suggestion, and disclaimed 
responsibility for it. 
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chief judge, the circuit council, and the 
JUdicial Conference. 

7. 	 Collecting, compiling, and analyzing sta­
tistical data with a view to the prepara­
tion of reports based on such data as may 
be directed by the chief judge, and cir ­
cuit council, and the Administraive 
Office of the united States Court. 

8. 	 Representing the circuit as its liaison 
to the courts of the var ious States in 
which the circui t is located, the mar­
shal's office, State and local bar asso­
ciations, civic groups, news media, and 
other private and public groups having a 
reasonable interest in the administration 
of the circuit. 

9. 	 Arranging and attending meetings of the 
judges of the circuit and of the circuit 
council, including preparing the agenda 
and serving as secretary in all such 
meetings. 

10. 	 Preparing an annual report to the circuit 
and to the Administrative Office of the 
United States Courts for the preceding 
calendar year, inc] uding recommendations 
for more expeditious r~sposition of the 
business of the court. 

The bill had many proponents and little opposi­

tion. The Chief Justice of the Uni ted States, the 

President of the Pmer ican Ear Association, and the 

Jud ic ial Conference of the Uni ted States embr aced the 

bill 	in principle. The bill was also strongly endorsed 

15. 	 28 U.S.C. ~ 332(e) (1-10). 
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by the new director of the .ndministrative Office, the 

late Rowland F. Kirks, and his immediate predecessor, 

. 16Ernest C. Fr lesen. Finally, several circuits and 

their chief judges strongly endorsed the establishment 

of the office of the circuit executive. The Ninth Cir­

cuit Judicial Conference was an exception, expressing 2 

preference for administrative assistants to the chief 

. d 17J u ges. 

The only fundamental opposition came from the Fed­

eral Court Clerks' .nssociation. Its president, Richard 

Peck, then clerk of the Djstrict of Nebraska and new 

United States Magistrate for the District of Nebr~ska, 

believed that the bill was hastily conceived and would 

create an unnecessary administrative layer. Mr. Pec k 

testified that the Federal Court Clerks' Associ2tion 

"questioned . the wisdom of precipitously imposing 

between judge and clerk an add it ional exec ut i ve 

16. Mr. Fr iesen resigned as Director of the Adminis­
trative Office to become the first director of the 
Institute for Court Management, which has provided 
training to nearly all of the present circuit execu­
tives. 

17. Hearings before Subcommittee No.5 of the House 
Committee-ontne-Juarcr2rY;91st-Cong~~-2d-Sess-.-d7-53 
(July 8, 1970)--[hereafter "July He2rings"1. 
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layer intended for improvement of administration but 

without clear definition of re12tion to existing organ­

izational structure or actual benefits to be derived." 

Instead the ~ssociation "recommended investigation of a 

proposal to rename the cl er k ISO f f ice to cour t exec u­

tive office~ retitle the clerk as director~ make dele­

gation of broader and more specific administrative 

powers • and to increase compensation to the level 

'd' d' "18In lcate 	 In S.952. 

Administra ive ~ssistance--And More 

Wide benefi ts were expected from the creation of 

the new position. ~t a minimum, virtually all propon­

ents viewed the circuit executive 2S an administrative 

off icer who would reI ieve the chie f judge 0 f much 0 f 

his administrative burden. For example, Senator 

Tydings suggested among other functions that the cir ­

cuit executive would "relieve the chief judge of the 

circuit of numerous administrative chores and burdens, 

leaving the chief judge to supervise the court execu­

tive and 	 conserving his time for the exercise of the 

paramount 	 judicic:1 function, that is, judging and de­

18. November Hearings at 317-318. 
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19ciding cases." Newell W. Ellison, chairman of 2 Com­

mittee on the Administration of Justice in the District 

of Columbia, testified before the House Committee on 

the Judiciary that "more and more of our best judges 

are forced to devote increased time cmd attention to 

administrative matters in an effort to solve the man­

agement problems of the court system--necessarily ne­

glecting to some extent their principal responsibility 

of disposing of cases that come before them.,,20 He 

concluded that "the nonjudicial responsibilities of 

running a court should be left to those better 

equipped to handle them.,,2] Rowland F. Kirks envis­

ioned that the court executive would "be prim2rily re­

sponsible for relieving the chief judges of the cir ­

cuits of the onerous burdens of administration l,<7hich 

have fallen upon them and increased each year." He 

noted that [t] he tasks of administer ing these ever-II 

growing circuits with their evergrowing caseloads have 

19. November Hearings at 350. 

20. rd. at 427. Mr. Ellison's comf11ittee, 2ppoi!lted by 
the Judicial Council of the I'istrict of Columbia 
Circuit, had conducted a study of 211 of the courts of 
the District of Columbia. 

21. Id. 
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required that the chief judges devote less and less 

time to the business of adjudicating and disposing of 

cases and more and more time on the tasks of adminis­

tration.,,22 

The notion thc:t relieving the chief judge of his 

burden s wo u I d bee p rim a r y res po n sib iIi t Y 0 f the c i r­

cui t executive was echoed by Congressman Wyl ie Mayne 

23 -'l • I J hf rom I owa, anu Pssoclate Deputy Attorney Genera 0 n 

24
W• Dean I II. Mr. Dean referred to a report in which 

Mr. Will Shafroth, formcr Deputy Director of the Admin­

istrative Office of the United States Courts, found 

22. July Hearings at 6. 

23. Id. at 41. 

2 4 • I d. at 4 3 - 4 4 • Mr. De an s u g g est e <3 .. t hat ra 1 c i r ­
cuit executive could free the chief judge of the court 
of appeals from the day-to-day chores of m2n2ging the 
court's business by performing such duties as setting 
up and maintaining adequate ;:ccounting and budgeting 
systems, formulating and administer ing personnel pol i­
cies, and maintaining property control." 

We know of no evidence that any of the chief 
judges of the courts of appeals were significantly in­
volved in cny such administrative duties. Indeed, 2S 

Mr. Peck emphasized in his testimony, these duties 
probably should be performed by the clerk, not by the 
chief judge (to the degree they exist at all as admin­
istr2tive responsibilites of individual federal 
cour ts) . Mr. Pec k obse rved tha t any judge pe r fo rm i ng 
that sort of duty "is undoubtedly so constituted in 
tempermanent that he is not likely to relinquish those 
prerogatives to anyone else, no matter what the title 
of the official." November Hearings at 318. 
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that the chief judges of courts of appeals were spend­

ing from one-third to one-half of their time on admin­

. . d' 25Istratlve utles. Even the Nin th Ci rcui t Jud ic i 211 


Conference, in opposing the establishment of the office 


of circuit executive in 1970, recognized the need for 

providing administrative help to the Chief Judge. It 

adopted a resolution that proposed that the JUdicial 

Conference \I see k author i ty from the Congress of the 

United States for the chief judge of each circuit and 

the chief judge of each district having six or more 

judges to employ an administrative assistant ... with 

appropriate supporting personnel to assist the chief 

judge in the performance of his administrative 

d 
. 26

utles. 

However, a recurr ing theme in the state1f1ents of 

many proponents of the ~ct is that the administrative 

assistant function would be the minimal one; the IPore 

important tasks of the circuit executive lay elsewhere. 

These tasks, mor€over, would require individuals with 

skills and status entirely new to the judiciary. We 

25. July Hearings at 42. 

2E. ld. at 47. 
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have noted that both chief justices considered the J96? 

request for administrative assistants too narrow. 

Chief Justice Warren anticipated cre2ting an "executive 

off ice" tha t would be an "urgen tl y needed managemen t 

headquarters" in each circuit; it would also disscmi­

nate and apply the work of the newly-cre?ted Federal 

27Judicial Center. Chief Justice Burger fel t there 

were very few individuals in the system qualified to 

discharge the comprehensive responsibilitjes he had in 

mind. 28 

Judge Carl McGowan of the D.C. Circuit emphasized 

the importance of high status and pay. "!> court like 

mine need s someone like the manag ing pa r tner 0 f 2 1 ay.,' 

firm to administer its work. This should be ~ lawyer 

who is paid a salary as high as any of the judges 

,,29 "This job must be something considerably more 

than a law clerk for administration.,,30 Senator Joseph 

27. Senate Hearings at 297-298. 

28. November Hearings at ?57. 

29. Senate Hearings at 274. 

30. rd. at 276. 
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31D. Tydings quoted these views with approval. The 

statute as finally enacted permits a salary equal to 

Executive Level V, not as much as the judges' pay but 

higher than any other court supporting staff. This 

level in the executive branch is reserved to top level 

administrators, such as assistant secretaries of large 

agencies and comparable officials. 

Clearly the circuit executive was intended to 

break new ground. Just what this ground would be, and 

how the executive would make the anticipated dramatic 

contr ibution is not enti reI y clear in the leg isl ative 

history or other elements we can find in the sources of 

the }'lct. 

Staff to the Judici 1 uncils 

Proponents of the new office expected that the 

c ircui t executives would assist the j ud ic ial counc il s 

in d ischarg ing the ir statutor y respons ibil i ties. It 

was Senator Tydings' view that since their creation in 

1939, the judicial councils had not adequately carried 

. 'b '1" 32ou t thelr respons! ! It!es. Testimony before the 

31. Id. at 300. 

32. November Hearings at 350. The judicial councils, 
whose powers and composition are defined in 28 U.S.C. 
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Subcommittee on Improvements in JUdicial Machinery, 

which he chaired, led him to conclude "that the co un­

cils had been relatively important [sic; prob. "impo­

tent"] in meeting their responsibilities under section 

332 because they were unable to develop the necessary 

facts on which orders for improved administration of 

the courts could be fashioned." Senator Tydings con­

cluded that a circuit executive could bring "managerial 

expertise and experience to the councils" and, by so 

doing, could give "vitality to the administrative pre­

rogatives now granted to, but not now effectively exer­

cised by the respective jUdicial councils.,,33 

Joseph L. Ebersole, the present deputy director of 

the Federal Judicial Center, agreed with Senator 

Tydings. In a report on ways to implement the Circuit 

Executive Act, prepared shortly after its enactment, he 

noted that "under Ch ie f Justice Hughes' or ig inal pro­

posal each circuit council was to be staffed by an ad­

§ 332, are the regional governing bodies of the federal 
judiciary. See our companion report 
Operation of the Federal Judicial 
JUdicial Center 1978}. 

from 
Cou

this project, 
ncils {Federel 

33. November Hearings at 350. 
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ministrative officer and have direct control of its 

budget as well as to be charged with gathering statis­

. 1 . f ." 34tlca ln ormatlon. Anticipating that the "addition 

of administrative support to the [judicial] councils 

will strengthen them as the management linchpins of a 
v;

decentralized judiciary,"-- Mr. Ebersole suggested that 

"[t]he most signific~nt question which emerges from the 

Circuit Executive Act is the extent to which it will 

have an impact on the role of the circuit councils." 

Pointing out that "the Circuit Executive Act is an 

amendment to 28 U.S.C. § 332 and as such represents a 

v i tal i zat ion 0 f thi s sect ion," he concl uded tho t the 

circuit executive was to "act as the arm of the circuit 

council.,,36 

However, a broad interpretation of section 332(e), 

making the circuit executive responsible for improving 

the administration of all courts within the circuit, 

seems to be in confl ict with the purpose 0 f the bill 

34. J. Ebersole, Implementing the Circuit Executive 
Act, 6 (October 18, 1971) (unpublished paper in the 
Federal Judicial Center library). 

35. Id. at 2. 

36. Id. at 4. 
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the Senate or ig inall y proposed. S.952 provided for 

both district court executives and circuit court execu­

tives and seemed to suggest that each would act inde­

pendently: the circuit executives responsible for man­

agement of the court of appeals and the district court 

executives responsible for the management of the 

largest district courts. Indeed, a close read ing of 

section 332(e) indicates that the major "management" 

responsibil i ties suggested for the circui t executive 

relate only to the court of appeals. Only subdivisions 

six, nine and ten refer to "the courts within the cir ­

cuit," and those relate only to studies, meetings and 

37reports. The circuit executive's statutory relation­

ship with the district courts is largely derivative, 

stemming from the judicial council's responsibility 

under section 332(d). 

37. There was opposition to the possible involvement 
of the circuit executive in the affairs of the district 
courts, even in the degree contemplated in S.952, the 
early bill that included a provision for district court 
executives. The late Honorable William H. Hastie, then 
chief judge of the Third Circuit, testified that he 
doubted the "wisdom of a JUdicial Council undertaking 
to vest in a staff officer, however competent, as ex­
tensive supervision and authority over the daily opera­
tion of the district courts within the circuit as this 
proposal seems to contemplate." In his judgement, 
"[r]esponsibility for and authority over the detailed 
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Circuit Manager 

There were those who saw the circuit executive as 

more than administrative assistant to the chief judge 

and staff officer to the judicial councils. Referring 

to the Judicial Conference's approval of an adminis­

trative assistant for the chief judge, Mr. Friesen said 

.. [w] hile this post would be desirable, it does not go 

far enough to provide the kind of administration which 

is needed on a daily basis wi thin the circui t. In 

concept, it does not provide a tr ained manager with 

38individual responsibilities for the whole circuit. .. 

Mr. Friesen noted that the Chief Justice envisioned 

that the circuit executives would take the initiative 

in finding ways to improve court efficiency and reduce 

backlogs, and make litigation less expensive and less 

time consuming. 

day to day administration of the multi-judge district 
courts should remain pr imar ily in the Chief Judge of 
the district and his fellow district judges." Hearings 
~~i2£~_!Q~_~~~£2~~i!!~~_2Q_I~E£2~~~~Q!~_iQ_~~~i£ial
Machinery, Senate Comm. on the Judiciary, 9Ist Cong., 
1st Sess. 364 (April, 1969). Chief Judge Hastie's 
views provoked a lively colloquy with Senator Tydings 
at 373-377. 

38. Senate Hearings at 290. 
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In recognizing the need for an innovative circuit 

executive Senator Tydings stated: 

Despite hundreds of years of criticism, our 
courts are administered in essentially the 
same way they were two centur ies ago. Conges­
tion, waste and delay, unfortunately, too often 
characterize many of our Federal and State 
Courts and too often in the past the only solu­
t ion judges , executives, and leg isl a tor shave 
offered to redress these evils are more judges 
or more supporting personnel. 

This manpower, though often necessary, offers 
little hope for making our courts truly modern 
instruments of our justice. 

Courts will not have modern and efficient ad­
ministration until they begin to tap the knowl­
edge of management consultants and systems ?na­
lysts. To date, such experts have largely been 
ignored in the development of ideas for improv­
ing the administration of our courts. In order 
to make our courts function effectively and to 
avoid administrative chaos, any court system of 
substantial size needs, as an integral part of 
its administrative machinery, a court adminis­
trator or executive subject to the general su­
pervision of the judge responsible for adminis­
tration. 

The court executive should be skilled in modern 
management techniques and the social sciences 
and capable of utilizing such knowledge and 
moder n business machines, inc1ud ing computer s , 
to study and improve the administration of the 
court system. His job would be not only to 
plan more effective use of court space and sup­
porting personnel, but also to streamline man­
agement of the cour t's cal endar s and doc kets 
and supervise the flow of cases through the 
system. He would not make judicial decisions. 
He would be responsibl e for see ing tha t cases 
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are moved to a point where the judges' ar~9can 
be employed to hear and decide the matter.­

Other Model for the Circui Executive 

Most of the testimony in support of the Circuit 

Executive Pct made no clear connection between the ills 

perce i ved in feder al cour ts and the remedy: a cour t 

executive. There were some attempts to deal with spe­

cific duties, however. Appendix r contains summaries 

of several of these. "As noted there, most suffer for 

our purposes from a focus on the duties to be performed 

in state courts, where the court executive handles the 

budgetary, financial, and other responsibilities 

handled here by the Administrative Office. ,lIlso, much 

of the legislative history of the Act deals with the 

early versions that included provisions for district 

court executives. Of primary interest here is the 

emphasis in many statements on the directive role of 

the new court executive, with respect not only to 

support 1personne, b ut 1a so . d 40JU ges. 

39. Statement by Senator Joseph D. Tyd ings on the 
floor of the Senate on September 29, 1969, reprinted in 
November Hearings at 353. 

40. See comments of Theodore Voorhees, appendix C at 
270. 
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Perhaps the most precise and detailed statement of 

spec i f ic respons ibil it ies a feder al c i rcui t execut i ve 

could undertake appears in a letter to Professor Paul 

D. Carrington from Judge Carl McGowan of the united 

States Court of Appeals for the District of Columbia 

C · . tlrCUl 41• Judge McGowan identified nine specific 

areas in which the circuit executive could relieve 

judges of burdensome administrative tasks: 

1. Circui t Jud ic ial Conference. Judge McGowan 

suggested tha t the c i rc ui t executive could be respon­

sible for planning the annual judiciC'l conference of 

the circuit and for handling the arrangements for it. 

He could serve as permanent secretary for the confer­

ence, continuously following up the decisions taken at 

the previous year I s conference and planning for the 

next conference. Judge McGowan observed that this type 

of assistance would not only release judicial time but 

also enhance the important contr ibutions the annual 

conference could make to the administration of justice 

in the circuit. 

41. The letter, dated December 15, 1966, is reprinted 
in Senate Hearings at 276-278. 
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2. Criminal Justice ~ct. Judge McGowan indicated 

that he had spent substantial time reviewing the oper­

ation of the Criminal Justice plan for the District of 

Columbia but that he had "a desperate need . of 

finding out exactly what is being done under the ~ct, 

both in our court (the court of appeals) o.nd in the 

other courts of the District of Columbia covered by 

it." In his view, a circuit executive could provide 

"effective liaison with other courts in order to assure 

some degree of equity in the making of appointments." 

Turning to the problem of appl ications for fees under 

the Criminal Justice Act, Judge McGowan noted that the 

presiding judge of the panel hearing the appeal is fre­

quently the person designated to hear requests for 

fees. Judge McGowan observed that "with the right kind 

of an administrator, all of these problems could large­

ly be put in his charge; and the results would undoubt­

edly be infinitely better than they are now." 

3. Liaison with Public Agencies. JuClge McGowan 

noted that either the chief judge or the chief judge's 

delegate is a member of the executive committee for the 

D.C. Bail Agency (created by Congress) and the Legal 

Aid Agency that prov ided publ ic defense inc rim in?} 
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cases. He observed that the circuit executive could be 

responsibl e for II the over sigh t obI ig a t ions" presen tl y 

assigned to those judges. 

4. Liaison with the ~dministrative Office. Judge 

McGowan stressed the need for "more effective liaison 

on a continuing basis with th~ Administrative Office of 

the United States Courts." He pointed out that "[a] 

lot needs to be done on the rationalization of statis­

tics which are presently the main preoccupation of the 

Administrative Office, but beyond that there are ma.ny 

areas where improvements could be had, including pre­

par ing for the presentation of the jud icial budget to 

the Congress." 

5. Court Personnel. Judge McGowan referred to 

the time expended by judges in advertising for, 

screening and interviewing applicants for court law 

clerks or staff attorneys. He concluded: "There is no 

reason why [this job] could not be done by a court ad­

ministrator." 

6. Case Management. Judge McGowan suggested that 

the circuit executive could also play the role of 

"watchdog" over the disposition of cases heard and 

taken under advisement by the court of appeals. At the 
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present time this task is performed by two circuit 

judges and involves a great deal of their time. Again, 

he concluded: "A high grade administrator could take 

over this task." 

Judge McGowan was al so concerned wi th the neces­

si ty for an "exper t and in formed ex am ina t ion 0 f the 

cases as they are filed rin the court of appealsl ." He 

anticipated that the court of appeals will have to de­

velop "some kind of machinery for summary disposition" 

of cases for abbreviated consideration. He recognized 

that this function requires "intelligence, legal abili ­

ty and judgment of a kind which cannot be expected to 

exist under the present salary level in the Clerk's 

offices" and that it is essential to "have confidence 

in the person performing this function." He concl uded 

that such a task could be performed by the circuit 

executive. 

Judge McGowan also recognized the need for a 

constant reexamination of the court's rules and pro­

cedures, and recognized that this tends to be neglected 

by the members of the court. "It is something," he 

concl uded, "wh ich must be done by a tr ul y exper t ob­

server." 
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7. Facilities. Judge McGowan noted that there 

are "inevitably a number of matters which arise in­

volving the physical arrangements of the courthouse 

which require attention and decision." He felt thet 

any time judges presently spend on this is too much. 

Although Judge McGowan's list was not intended to 

be exhaustive, he concluded that it was "enough to sug­

gest there is a very large amount of very important 

work around a court. . which calls for a talent of 

the highest order." His list contains a number of the 

more important specific responsibilities which realis­

tically can and should be performed by a circuit execu­

tive. To us they serve as examples of "the possible," 

and therefore can serve as a partial measure of the 

performance and accomplishments of the circuit 

executives. 

Per tives 

As might be expected, each of the supporters of 

the Circuit Executive Act had a somewhat different no­

tion of the office and its expected benefits. The cir­

cui t chief judges saw the c irc ui t execut i ve as an ad­

ministrative assistant who would handle many undefined 

administrative tasks, presumably minor and routine 
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ones. Senator Tydings hoped that the judicial coun­

cils, now assisted by the circui t executive, would 

begin to assume the responsibilities entrusted to them 

thir ty year s before. Chief Justice Burger saw the 

circuit executive as an innovative manager of the court 

of appeals (and possibly of district courts as well) 

who would apply sophisticated management skills to the 

problems of the courts. The chairman of the ~B~ Sec­

tion on Judicial Administration saw the circuit execu­

tive as an offical who would plan and--in a purely ad­

0..::1o 0 0 ..::I' h I k 42mlnlstratlve sense--ulrect t e Juuges wor • 

The Act, then, left the job of defining the new 

posi tion to the cour ts and to the c ircui t executives 

themselves. Even though it was not precisely defined, 

the new position clearly combined some disparate ele­

ments. Congress was convinced that circuit chief 

judges needed administrative help on matters of daily 

routine. Congress apparently believed also that there 

was a large agenda of dramatic policy initiatives that 

a professional manager with new skills could introduce. 

The questions the Act left open represent our agenda in 

42. See comments of Theodore Voorhees, appendix C. 
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examining the circuit executives' work on each of their 

major functions. 

1. Administrative Assistant. There was and is a 

widely-held bel ief that chief judges are too involved 

in administrative matters and that someone else-­

besides the judge's secretary and law clerks, and the 

cler k of the court of appeals--should handle many of 

43them. However, except for the mistaken impression of 

one witness 44 there was little precise discussion of 

what the circuit executive could do, or more important, 

what the chief judge would be willing to delegate to 

him. (Only Judge McGowan offered specific suggestions, 

relating primarily to his court alone.) Nor was con­

sideration given to the possible need to change Admin­

istrative Office policies or statutes that involved 

chief judges in administrative matters. 

2. Staff to the Judicial Council. The assumption 

seems to have been that an important, threshold impedi­

43. Perhaps it should be pointed out that in many 
large state trial courts being chief judge or presiding 
judge is a full-time job in its administrative aspects 
only; even when the court has the service of a quali ­
fied court executive the chief judge may do no case­
related work. 

44. See note 24 supra. 
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ment to more effective or aggressive council action was 

the lack of staff support. But most councils used the 

cler k of the court of appeals as staff (secretary) to 

the council, and had other assistance available if 

needed (for example, the staff law clerks). The real 
45

problem, if there is a problem, may lie elsewhere. 

3. Court Management. There are several ambigui­

ties here. First, the legislative history does not 

make it clear whether or in what sense the circuit exe­

cutive is the manager of all the courts within the cir ­

cuit or only the court of appeals. Second, it does not 

clarify the relationship between the court executives 

and the clerk (or clerks, if the district courts are 

i ncl uded), who has tr ad it ionally been responsible, on 

behalf of the court, for management of its operations 

and its non-judicial personnel. Third, "management" 

was considered by some to deal wi th business matter s 

(budget, personnel, space, etc.) but by others to in­

clude case management, scheduling, and the whole liti ­

gative process generally. Finally, a larger scope for 

management at the circuit level would seem to necessi­

45. See our report, note 32 supra. 
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tate some decentr al i zation 0 f the author i ty vested in 

the Admini str ative Off ice: ne i ther the Circuit Execu­

tive ~ct nor any implementing legislation or policy has 

effectuated such decentralization. 46 

Thus the actual legislation gives the circuit exe­

cutive no new author i ty, no mandatory duties and no 

47 . d . ..staff, yet ltS a vocates expected slgnlflcant changes 

46. For example, the circuit executives have much less 
leverage on budgetary matters than most state court ad­
ministrators. In his testimony, Mr. Kirks emphasized 
that "the judiciary operates under a uniform congres­
sionally approved personnel system . . . administered 
by the Director of the ~dministrative Office." He op­
posed giving the circuit executive the authority "to 
set up a separate system." With respect to budget mat­
ters, Mr. Kirks challenged the notion that each circuit 
could submit a circuit budget directly to the Bureau of 
the Budget, pointing out such a procedure "would repeal 
28 U.S.C. § 605 which requires the Director of the Ad­
ministrative Office to submit a consolidated budget for 
the Judiciary." July Hearings at 8-9. 

47. ~l though the general consensus was that the cir ­
cuit executive would be able to perform these many and 
varied tasks "singlehandedly," Mr. Ebersole concluded 
that n[i]t is a patent absurdity to assume that the ad­
dition of only one person--the circuit executive--will 
result in the expected improvements in the administra­
tion of the cour ts of each c irc ui t." He env isioned a 
staff of four to seven persons including "C)~ a budget 
specialist, {2} a statistician, {3} a personnel and 
training specialist, and (4) one or more management 
anal ysts or systems anal ysts." Implementing the Ci r ­
cuit Executive Act, ~~pra note 35 at 24. 



31 

to result in each circuit. It is therefore not sur­

prising that the role of each circuit executive devel­

oped in a manner reflecting the specific personalities 

and problems of his circuit. 



CHAPTER II 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUDGE 

Th is chapter focuses on the c ircui t execut i ve I s 

role as an administrative assistant to the chief judge 

of the court of appeals. There will be some overlap 

with other sections of the report, but here we will 

emphasize the circuit executive's function as a staff 

assistant to the chief judge on matters with minimal 

pol icy content, rather than as a manager of the court 

of appeals or as staff to the judicial council. For 

want of a better word, we refer to the subject of this 

chapter as nadministr~tiven duties. These include op­

erational personnel matters not resolved elsewhere, 

budgets, space and facilities, arrangements for 

visiting judges, Criminal Justice ~ct vouchers, rela­

tions with outside organizations and the public, 

assisting the chief judge with speeches and corres­

pondence, and other 48matters. 

48. We do not intend to suggest a dogmatic distinction 
between pol icy and administr ation. Administr at ion is 
often at the heart of pol icy. See, for example, L. 
Sayles, Manager ial Behavior (1964) (espec ially chapter 
I), or H. Solomon, The Rise of the Court Executive, 60 
Judicature 114 (especially the quotation of Jacques 

32 
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The chief judge of each court of appeals has num­

erous administrative responsibilities that are not 

shared by other appellate judges. Pr io r to the ap­

pointment of circuit executives, a number of chief 

judges found ways to delegate some of the ~ore onerous 

and less important administrative duties, especially to 

their secretaries, some of whom functioned essentially 

as administrative assistants. Other sass igned these 

duties to their personal law clerks or one of the staff 

law cler ks . In many circuits also, the clerk of the 

court of appeals handled a wide range of administrative 

matters for the chief judge. 

Even where some help was available, many chief 

judges were concerned about the amount of time they 

spent on administrative matters. Th us, m u c h 0 f the 

support for establishing the position of circuit 

executive carne from chief judges of courts of appeals, 

who expected that the circuit executive would relieve 

them of many administrative duties and responsibil ­

ities. Chief Judge David L. Bazelon of the united 

States Court of Appeals for the D.C. Circuit emphasized 

Barzun at 118). However, many circuit executive tasks, 
the subject of this chapter, are relatively remote from 
policy. 
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that n[t]he administrative work in most of the circuits 

has become so onerous that judicial duties must be sac­

rificed if the court is to operate efficiently. The 

circuit executive would relieve the judges of adminis­

trative chores for which they are not particularly 

equipped and free them to do their work as judgeso n49 

Strong support for the creation of an administrative 

assi stant posi t ion for ch ief judges of both d i str ict 

and appellate courts is found in the resolution of the 

JUdicial Conference of the Ninth Circuit, July 23, 

1970. It disapproved of the legislation establishing 

the position of circuit executive, and proposed instead 

that each chief judge of a circuit and the chief judge 

of every district having six or more judges be author­

ized "to employ an administrative assistant to serve at 

the pleasure of the chief judge to Clssist the 

chief judge in the performance of his administrative 

d 
.utles 0 0 • 

,,50 
0 

49. See July Hear ings at 47-53 for this and other 
statements emphasizing need for administrative assist ­
ance. 

50. Id. at 47. The seventh circuit chief judge also 
refused to support legislation creating the position of 
circui t executive because he was convinced that the 
need was for an administrative assistant to the chief 
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Although the Ninth Circuit resolution was not 

embraced by Congress there is substantial legislative 

history to indicate that providing administrative 

assistance to the chief judge was to be a primary duty 

of the circuit executive. As shown in Chapter I, Judge 

McGowan, Mr. Kirks, and several others testified that 

adm in i str ati ve burdens on chief judges we re a maj or 

concern. 

Survey Findings 

One of the pr incipal functions of every circui t 

executive has been to serve as administrative assistant 

to the chief judge. Many ind icated that they were 

spending a great deal of their time on this function, 

some as much as 75 percent. However, there was little 

evidence that the presence of the circuit executive had 

achieved the goal of significantly reducing the admin­

istrative burdens on the chief judge. Only in the 

Second Circuit did this result seem certain from our 

judge rather than a circuit executive. .After the 
legislation had been adopted the Seventh Circuit ini ­
tially declined to fill the position. Eventually 
selected as c ircu i t executive was the per son who had 
been serving as administrative assistant to the chief 
judge for several years. 
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discussions wi th c ircui t judges and the chief judge 

himself. 5l 

One circuit presents a good ex~mple of the prob­

lem. According to one circuit judge the chief judge 

has assigned virtually "all delegable" administrative 

responsibilities to the circuit executive. In spite of 

this, the court has recently reduced the chief judge's 

case load, as he was not able to keep up with his opin­

ions and al so handle his adm inistr ative respons ibi 1i-

ties. The reasons the circuit executives, asa group, 

have not markedly reduced the administrative burdens of 

the chief judge appear to be: (I) a steady increase in 

the overall administrative responsibilities of the 

chief judge, and (2) the reluctance of most chief 

judges to delegate adwinistrative responsibilities 

(except to a judge). This reluctance stems from 

tradition, the sensitivity of certain adwinistrative 

matters, the perceived inability of a few circuit 

executives to effectively discharge the more sensitive 

and d iff icul t duties, and statutes or Administr at i ve 

51. One commented that the chief judge would be "bur­
ied" by administrative matters if it were not for the 
ass istance prov ided by the ci rcu i t executive. Another 
indicated that the circuit executive allowed each 
judge, and especially the chief judge, to spend more 
time being a judge. 



37 


Office practice that seem to require certain matters to 

be handled by the chief judge himself. 

We rece i ved suggestions that the c i rcui t execu­

tives need more statutory authority, and greater recog­

nition by the Administrative Office. Specifically, it 

was suggested that the circuit executive should be 

author i zed to handle all adm in istr ati ve problems re­

lating to the clerks' offices (both of the court of ap­

peals and the district courts) and that he should 

handle such things as Cr iminal Justice ~ct vouchers, 

increases in salar ies for part-time bankruptcy judges 

and magistrates, and other non-judicial functions in­

cluding most matters of resource allocation (especially 

those that now require judicial council action). 

~lthough some statutory modifications might be 

useful and appropr iate, the main problem seems to be 

the inability of some chief judges to fully delegate 

administrative responsibilities to their circuit exec­

uti ves. The leg islative history of the Act clear ly 

anticipated a new degree or style of delegation. The 

Act established the circuit executive at the salary of 

the assistant attorney general for administration, and 
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the assistant secretar ies for administration of other 

cabinet agencies. If he is to act as a "managing part ­

ner ," then delegation must not take place wi thin the 

old constraints more suitable to work with a law clerk 

or administrative assistant. Authority to make admin­

istra~ive decisions should be delegated, not just the 

responsibility to gather information in support of 

those decisions. 

In one circuit the chief judge estimated that he 

still spends between forty and sixty percent of his 

time on administration. This is so because he is un­

willing or unable to delegate many matters to the cir ­

cuit executive. Some appear too sensitive to be han­

dled by anyone other than the chief judge or a dele­

gated judge--these may include most problems involving 

individual judges, including contacts with district 

judges on purely administrative matters. Others in­

vol ve issues the c i rcu i t execut i ve wa s though t not 

qual i f ied to handle because he lac ked requi si te leg al 

training and experience (Criminal Justice Act vouchers, 

for example). 

In another circuit, the circuit executive recently 

moved from the "seat of the court" to the city in which 
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the chief judge resides, feeling that closer proximity 

would permit him to be of greater assistance to the 

chief judge. The chief judge and his per sona I staff 

had been handling routine administrative matters, and 

it did not seem to us likely that the move would have 

the desired effect. However, we have been advised that 

the new arrangement is proving satisfactory. 

In another circuit the circuit executive and sev­

eral circuit judges commented that the chief judge han­

dled more administrative matters than he should. Ac­

cord ing to one judge, for example, the great hope of 

the counc i I in appoint ing a c i rcu i t execut i ve was to 

relieve the chief judge of much of his administrative 

burden. This was not realized because of the chief 

judge's passion for deta il and sense of per sona I re­

sponsibility and involvement in each matter of admin­

istrative detail. This has made it difficult for him 

to delegate effective administrative responsibility. 

Even in circuits where the chief judge has a repu­

tation for being an exceptional administrator, there 

was substantial concern that he had not delegated suf­

ficient important administrative tasks to the circuit 

executive. In one such circuit, the circuit executive 
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seems to have taken over administrative responsibili ­

ties previously handled by the chief judge's secretary, 

whi Ie the chief judge remai ns per sonally responsible 

· d .. . tt 52f or Important a mInIstratIve rna ers. 

52. This chief judge has high regard for his circuit 
executive and has brought him into a wide variety of 
administrative matters, relating both to this and to 
subsequent chapters. The cr i ticism quoted simply may 
be that the chief judge remains too involved in admin­
istration even when he does utilize the assistance of 
the circuit executive. 

In another circuit, however, the real problem may 
be lack of confidence in the circui t executive. One 
judge mentioned a number of administrative matters that 
had been delegated to the circuit executive, but he was 
not able to carry them out and eventually one of the 
judges had to take care of them. These incl uded get­
ting a grade advancement for the criminal appeals ex­
pediter, obtaining additional lighting and speakers for 
one of the court of appeals courtrooms and obtaining 
authorization for the assignment of magistrates to 
another district to handle old habeas corpus cases. 

We were initially concerned that the circuit exec­
utive's failure to resolve those problems might be an 
indication that the Administrative Office was not hand­
ling the requests of circuit executives generally, 
thereby requiring involvement and intervention by a 
circuit judge in all but the most routine matters. 
However, further inquiry did not reveal any systemic 
problem. In sever al other circui ts, judges commented 
that the circuit exective was very effective in dealing 
with the Administrative Office. Some said he was more 
effective than they could be, because he knows the pro­
cedures and people. In any case, they said they would 
not undercut his authority by going directly to the 
Administrative Office. 
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Much depends on the style and preferences of the 

chief judge. For example, in one circuit the situation 

may be improving as a resul t of a change in chief 

judges. There are strong ind ications that a former 

chief judge simply did not utilize the circuit execu­

tive, but preferred to handle all matters on a personal 

basis. The new chief judge also intends to be person­

ally involved with administrative matters, as he empha­

sized that all of his three law clerks would have 

training in judicial administration. However, the 

present chief judge has expressed determination to 

fully utilize the services of the circuit executive. 

While relieving the chief judge of narrowly admin­

istrative tasks was intended to be one of the principal 

duties of the circuit executive, it was clearly not in­

tended to be his sole function. One of the problems 

this study has revealed is that a number of circuit ex­

ecutives are spending so large a portion of their time 

and energ ies as admini str at i ve a ssi stants that they 

have inadequate time for other tasks. Only in the Sec­

ond Circuit has there been a significant delegation or 
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re2ssignment of administrative responsibilities by the 

53circuit executive to members of his staff. 

The circuit executive for the D.C. Circuit has 

made a concerted effort to avoid becoming involved in 

routine administrative matters. He has generally 

cvoided any role in the routine 'Operations of the 

clerk's office, and has attempted to avoid spending his 

time and energies on minor administrative or house­

keeping matters that can be handled by the clerk or 

54others. With the help of the various steff available 

53. It must be noted that the circuit executive's 
staff in the Second Circui t is substantially larger 
than that in any other ci rcui t. At the time of our 
visit he had available a research analyst, 2 program 
analyst who helped wi th publ ic relations, a computer 
analyst, a GSA 1 i aison per son, and an at tor ney (the 
motions clerk) who performed some law-related work for 
the circuit executive in addition to other duties. 
A 1 so i ncl uded are sever al secretar ies who serve the 
c i rcui t execut i ve and staff attorneys' off ices. Thi s 
staff enabled the office to sustain many more tasks 
than other shave. The posi tions were assembled from 
var ied sources, incl ud ing one-time proj ects supported 
by the Judicial Conference of the U.S., and positions 
based in the clerk's office. 

We are not inclined to criticize this as "empire­
building"(we heard the criticism often, mostly outside 
the Second-Ci rcui t) • We feel that the Second Ci rcui t 
staff is not large in relation to tasks performed: 
limited staffing remains a limitation on the work the 
executive can undertake. 

54. The D.C. Circuit executive views his position as 
staff to the chief judge, the judicial council and the 
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he seems to have succeeded in reducing burdens on the 

chief judge to the feasible minimum. 

P<ll of the other circuit executives seem to be 

significantly involved in routine matters of an "admin­

i str at i ve ass istant II char acter. Perhaps because there 

has been no one else for much of this, some circuit 

executives are spending too much time as administrative 

assistants. In the Third Circuit the construction of a 

new courthouse created an enormous administrative bur­

den. In the Eighth Circuit the circuit executive spent 

substantial time as administrative assistant to the 

chief judge, handling such things as parking spaces, 

space allocation, telephones and deal ing wi th GSA. In 

two othe r c i rcu its, sever al judges conf i rmed the im­

pr ess ion tha t the ci rcu i t execut i ve was spend i ng too 

court, not as an adrninistrative assistant. P<lthough 
one judge suggested that the chief judge delegated a 
great deal of cdministrative responsiblity to him, we 
observed little involvement in routine administrative 
matters. The circuit executive's position in this 
regard has obvious merit for the tirH) and place: the 
circuit executive had no staff, and routine matters 
were or could be satisfactorily handled by others. In 
general however, we would hope, as each executive has 
an assistant and possibly other staff available, that 
they would be able to provide routine assistance as 
well, as needed. 
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much time on administrative matters. Some circuit 

judges were very emphatic in commenting on the "tri­

vial" nature of many duties assumed by the circuit exe­

cutive. Yet several other circuit executives said they 

spent little time on routine administrative matters. 

We believe the circuit executive can be of great 

value to the chief judge by handling the routine admin­

istrative functions. The following examples may sug­

gest areas where an even greeter contribution is pos­

sible in some circuits. 

Personnel 

According to the Act, one of the responsibilities 

that should be assigned to the circui t executive is 

"administer ing the personnel system of the court of 

appeals of the circuit." All have occasionally been 

asked to assist with special problems. At least seven 

of the ten c ircui t executives have been fur ther i n­

volved in personnel matters and policy in varying de­

grees. In three circuits it appears that the circuit 

executive's pr imary role is to coordinate the search 

for supporting personnel other than those employed in 

the cler k 's of f ice. These incl ude I ibr ary per sonne I 

and staff attorneys. In the D.C. Circuit the circuit 
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exec uti ve has been involved in the sta f f i ng of sen ior 

level positions within the court of appeals, including 

the clerk, chief deputy clerk, senior staff attorney 

and librarian. Also, at the request of the chief 

judge, the circuit executive has provided advice to the 

clerk of court as to hiring practices. In addition, 

the circuit executive was assigned the task of handling 

a seriolls personnel problem in the clerk's office. 

In other circuits, for example the Third, the 

circuit executive has not been involved in the actual 

hiring of personnel, but has conducted staffing studies 

for the clerk's office and has assisted in obtaining 

additional personnel for the clerk's office. In the 

Tenth Circuit the circuit executive was initially given 

authority for the hiring, firing and promotion of all 

clerk's office employees. 55 

There have also been some efforts to improve in­

ternal operating procedures wi th respect to person­

nel. 56 Several circuit executives have established 

55. See chapter III, infra. at 93-97. 

56. While these efforts relate directly to some of the 
following chapters, they appear here to provide a more 
complete picture of personnel-related activity. 
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secretarial pools serving all the judges with chambers 

in the main building of the court of appeals. The 

Fifth and Tenth Circuits prepared comprehensive per­

sonnel manuals under the circuit executive's direction. 

Several other circuits expect to prepare manuals in the 

near future. 

An example of more substantial involvement in per­

sonnel matters comes from the Second Circuit, where the 

circuit executive made a study of hiring practices 

within the clerk's office and related offices, and de­

veloped an equal opportunity plan for the court of ap­

peals. In addition, he developed a merit award program 

available to the entire circuit (district courts as 

well as the court of appeals). More than one judge 

noted that morale within the circuit clerk's office had 

improved following the circuit executive's initiatives, 

and the court was cttracting better qualified people to 

fill vacancies. 

The Second Circuit executive established a cir ­

cuit-wide grievance procedure for court employees, per­

haps the fir st of its kind. Notably, the procedure 

prov ide s a r igh t of appea 1 to the c i rcu i t execut i ve, 

thereby providing a reasonably independent review that 
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remains in the court system, yet does not burden a 

judge or judges with the associated fact-finding or 

decision. 

The Second Circuit executive had a major role--by 

invitation--in recruiting a clerk in a district court 

(see chapter V). He also has conducted many special 

projects serving personnel of the whole circuit. These 

have included, for example, a detailed analysis of the 

alternative health plans, and extensive liaison work 

wi th El ue Cross to try to speed payments and simpl ify 
r::..7

filing procedures.~ 

Library 

Plmost all circuit executives have played a role 

in the establishment, improvement or operation of the 

court of appeals' library. Management and policy for 

libraries was an area of special need when circuit 

executives were appointed; most of them gave it special 

attention. In the Third Circuit the executive was re­

sponsible for all of the adwinistrative watters re­

lating to the establishment of a consolidated library 

in the Philadelphia courthouse, and satellite libraries 

57. Other c i rc u i t executives have a1 so done some of 
these things; this listing is not meant to be exclu­
sive. 
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in Wilmington, Pittsburgh and Newark. The idea of such 

a system with pro ssional librarians at each location 

carne from the chief judge, but it was the circuit exec­

utive who carried the plan into operation. Thi s in­

cluded a good deal of work at the national level 

through the Judicial Conference, the Adwinistrative 

Office, the Judicial Center and--ultimately--Congress. 

When he began his efforts there was no provision for 

the needed personnel or facilities. 

P number of judges in the Fourth Circuit referred 

to a tremendous improvement in library service~, which 

would not have occurred without the efforts of the cir­

cuit executive. Not only have physical conditions been 

significantly improved, but the profession2l1y trained 

librarian is providing assistance unavailable in the 

58past. 

58. The Fourth Circuit library way be a model for a 
court of appeals, both in terms of its physical appear­
ance and in the serv ices prov ided to judges. The 1 i­
braricn (a lawyer as well) on request is able to pro­
vide a complete bibliography on legal issues for cir­
cuit judges and, on occasion, for district judges. Pt 
one time she did a summary of each pending appeal, but 
now only does so upon request. The court has an assis­
tant librarian who is also a professional trained 
librarian, although not a lawyer. 
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The work of other circuit executives has also im­

proved library services, possibly not as dramatically 

as in the Th i r d 0 r Fo u r the i r cui t . When the circuit 

executive was appointed, the Fifth Circuit already had 

an excellent library that was a model to others in sev­

eral respects. The circuit executive has helped estab­

lish three satellite librcries. In one circuit, the 

circuit executive was involved in enlarging the facili ­

ties of the library, and in another the circuit execu­

tive arranged for the physical relocation of the li ­

brary. In addition to continuing work on the central 

library, the circuit executive for the Tenth Circuit is 

involved in consolidating the district and court of ap­

peals libraries in Cheyenne, Wyoming. The circuit 

executi ve for the Second Ci rcui t has been widely in­

volved in improving the operation of the library; the 

chairman of the circuit's library comlTlittee mentioned 

that the circuit executive handled all of the problems 

wi th respect to the 1 ibr ary and concl uded that "the 

library is more useful to judges today because of the 

work of the circuit executive." The executive took a 

leading role in finding and hiring a librarian of ex­

ceptional qualifications and skills (especially consid­
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ering the pay permitted), and is also working on estab­

lishing a district court library with a professional 

librarian in each of the districts. 

The Budget 

According to the Circuit Executive Act, one of the 

responsibilities delegable to the circuit executive is 

"administering the budget of the court of appeals of 

the circuit." Although several circuit executives wen­

tioned that they were involved in budgeting, this ap­

peared to us to be a largely meaningless function under 

the existing circuwstances. Eudgetary allocations are 

not made in the circuits; most items are specifically 

allocated from Wash ing ton, leev ing the c ir cui t execu­

tive with the limited--though sometimes crucial--role 

of advocate for courts in the circuit. True, the cir ­

cuit executives in most circuits have been given the 

authority to handle the furniture budget for the court 

of appeals (sometimes the whole building). However, 

this is a rather swall element of the court of appeals' 

expenditures and several circuit executives commented 

that the task was not a significant or substantial one. 

Several circuit executives emphasized their role in 

collecting and consolidating the respective budgets of 
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the units within the court of appeals (clerk's office, 

staff attorneys, libraries, etc.), and then consoli ­

dating those requests for submission to the Administra­

tive Office. Similarly, in some circuits the circuit 

executive collects, combines and consolidates the re­

quests of the district courts and forwards them to the 

Administrative Office. 

However, it appears that the circuit executive is 

largely bypassed in the budget process, though occa­

sional successes at "advocacy" were reported. Deci­

sions are made by the Administrative Office, the appro­

priate Judicial Conference committees and Congress. 

Several circuit executives commented that they really 

had no significant input in the budget allocation pro­

cess. They also do not, of course, have the authority 

to allocate funds either within the court of appeals or 

among the d i str ict cour ts. Sever al observed tha t the 

decentralization implied by the Circuit Executive Act 

has not been realized. Some observed also that the 

circuits sometimes are not kept sufficiently informed 

even to provide needed support at crucial times as 

their proposals move through Administrative Office and 

Judicial Conference mechanisms. 
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Possibilities and opportunities for decentraliza­

tion remain, however. Several proposals have been de­

veloped in the Second Circuit, largely at the initia­

t i v e 0 f the c i r cui t exe cut i v e . Mo s tint ere s tingat 

present is the "incentive budget" now under development 

in the Financial Management Division of the A.O., pro­

v id ing support to new proj ects. It should be noted, 

however, that at least one circuit executive opposed 

decentralization of the judicial budget on the grounds 

that there is little scope for decentralized budgeting 

in the judiciary. We found only limited interest among 

judges in decentralized budgeting, or in increased 

circuit-wide management otherwise. 

Space and Housekeeping 

Problems relating to space, building improvements 

and maintenance occupy a significant portion of the 

time and energies of most circuit executives. The cir ­

cuit executive for the Third Circuit spent a very large 

portion of his time on planning for the new courthouse. 

Several Third Circuit judges emphasized that the cir ­

cuit executive had saved a great deal of their time. 

They mentioned that the move to the new building went 

very smoothly. However, the work certainly pre-empted 
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a great deal of the circuit executive's time, as much 

as one-half to three-fourths over many months. ( Prob­

ably some of this would previously have been handled by 

the circuit clerk). 

Judges in the Four th, Seventh and Tenth Ci rcui ts 

noted that building maintenance and repair problems in 

the past were handled by the chief or a resident judge 

(and his secretary), but were now handled by the cir ­

cuit executive. In the Second Circuit the overall ap­

pearance and condition of the courthouse has substan­

tially improved during the past few years, an improve­

ment which several judges attributed directly to the 

.. . 59Clrcult executlve. 

Some circuit executives kept the time they spent 

on housekeeping matters to a minimum. For example, the 

Seventh Circuit executive indicated that while he does 

deal with the Administrative Office and GSJI with 

59. In a letter supporting Mr. Lipscher I s nomination 
for the 1976 Rockefeller Public Service Award, Judge 
Mil ton E. Pollack emphasized the tremendous improve­
ments in the courthouse facili ties dur ing the past 
years. Specifically he mentioned a multi-million dol­
lar renovation program, improved elevator service, 
modernization of the telephone system, refurbishing of 
the jury assembly room and the addition of a snack bar, 
all of which "were the direct resul t of Lipscher IS 

efforts." 
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respect to furniture and other housekeeping matters, it 

does not take a substantial amount of his time because 

he can rely on the judges' secretaries. The Sixth Cir­

cui t executive also indicated that this type of work 

was not a great burden, although he was responsible for 

remodeling the courthouse. Most routine matter~ were 

handled by his secretary, and he has only become in­

vol ved with them when the situation became ser ious . 

(He feels this may change, however, with the impact of 

some impending major projects.) The circuit executive 

for the Tenth Circuit minimized the burden of adwinis­

trative matters, particularly with respect to GSA. 

In view of the general concern for courthouse 

safety and security it was surprising that several 

judges complained that the circuit executives have not 

had significant impact on security programs at their 

facilities. However, we are inclined to discount some 

of these complaints, as nearly all circuit executives 

have played a major role in security. In the Second 

Circuit, the circuit executive, through a Building Op­

erations Committee including two judges and himself, 

was responsible for coordinating day-to-day problems 

resul ting from confl ict of respons ibi I i ty between the 
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GSA guards and the marshals. The Fifth Circuit execu­

tive has played an important part in resolving similar 

problems. The Tenth Circuit executive has met with the 

secur i ty coord ina tor from the Marshal's Service con­

cerning security in every courthouse in the circuit; 

numerous significant modifications have resulted. The 

circuit executives as a group took a leading role in 

changing certain GSA proposals that appeared to 

threaten courthouse security by reducing manpower dras­

tically. 

Recruitment Of and Accommodations For Visiting Judges 

All courts of appeals use visiting judges to some 

deg ree. Al though never enumer ated as one of the sug­

gested functions of the circuit executive, the respon­

sibility for arranging for visiting judges is a task 

that the chief judge could be expected to delegate to 

the circuit executive, at least in part. However, in 

most circuits the actual recruitment of visiting 

judges, particularly those from outside the circuit, is 

considered too sensitive to be handled by the circuit 

executive. There seems to be a general feeling that a 

request to serve as a visiting judge should corne either 

from a chief judge or from some other judge; it might 
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appear demeaning or thoughtless for a judge to be in­

vited by the circuit executive. 

Thus, in some circuits the chief judge handles a 

significant part of the recruitment of visiting judges. 

In nearly all, the chief judge or a designated judge 

makes the ini tial contact. Increasingly, however, the 

circuit executive identifies possible judges (apprais­

ing thei r avail abil i ty), and determines the need: the 

chief judge handles the formal contact only. The c ir ­

cui t execut i ve handles the follow-up by ar rang ing for 

chambers for visiting judges. 

The Ninth Ci rcu i t makes greater use of vi si t ing 

judges than any other, and the pr imary respons ibi 1 i ty 

for recruiting judges falls to the circuit executive. 

He . routinely subroits a questionnaire to all district 

judges within the circuit (both active and senior) ask­

ing them to indicate if and when they will be available 

to sit with the court of appeals. The circuit execu­

tive then prepares the court's calendar utilizing sen­

ior judges and act i ve d i str ict judges. He then con­

tacts judges from outside the circuit, generally senior 

district and circuit judges who have sat with the Ninth 
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Circuit in the past or who have indicated a willingness 

to do so.60 

The ar r angements are a mej or task in the Ni nth 

Circuit. While the circuit executive has undoubtedly 

saved a great deal of the chief judge's time in re­

cruiting judges, one circuit judge mentioned that some 

district judges resent being contacted by the circuit 

executive, and prefer that the request come directly 

from the chief judge. Visitors from outside the cir ­

cuit made the same observation. 

These comments suggest that the circuit executive 

can be fully effective only if he is treated, in admin­

istrative matters, as a professional equal by all 

judges. If he is viewed as a "managing partner," 

judges should not resent dealing wi th him simply be­

cause he is not a judge, any more than they resent 

dealing with the director of the ~dministrative Office 

or of the Federal Judicial Center. Where the circuit 

executive is responsible for scheduling terms of court, 

60. The personal contact with out-of-circuit judges 
was, in the past, handled by the chief judge. Under 
the present chief judge this responsibili ty also has 
been delegated to the circuit executive. 
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he is the one who knows when additional judges will be 

needed and is in the best position to attempt to find 

whatever additional help is needed. While a courtesy 

call or letter from the chief judge is needed and ap­

propriate at some point, in the view of the Ninth Cir­

cuit chief judge it is sensible to delegate the respon­

sibility for all details and for the initial contact to 

the circuit executive, a view we share despite its rel ­

ative unpopularity among judges. 

Criminal Justice Act Vouchers 

As with many aspects of this project, the magnitude 

of the problem associated with approval of Cr iminal 

Justice Act vouchers varied so much from circuit to 

circuit that the circuit executive's impact is hard to 

appraise. In some circuits the chief judge, other cir ­

cuit judges and the circuit executive passed off the 

responsibility as being a rather minor one that took 

very little time. In other circuits it seemed to be 

the pr incipa 1 rout ine admini str ative burden, not only 

on the chief judge but on other circuit judges and the 

circuit executive as well. The Act (18 U.S.C. f 3006A) 

requires the chief judge of the court of appeals to ap­

prove all vouchers for excess payments, those in excess 
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of the limits established by the Pct, for trial end 2P­

pellate court representation. In two c ircui ts (the 

Fourth and Fi fth) the c i rcui t execut i ve is substan­

tially involved in processing and approving vouchers 

for appellate representation, as well as "excess vou­

chers" from the district courts. 

The procedure employed by the Fifth Circuit 61 seems 

to function qui te effectively. The judicial council 

first developed standards and guidelines for r2tes and 

approvable expense items, and then authorized the cir ­

cuit executive to approve all claims for appellate rep­

resentat ion wi th i n the statutory max imum. Previously 

in the Fifth Circuit, as is still the case in most cir ­

cuits, vouchers were submitted to the presiding or the 

author ing judge of the panel that heard the appeal. P 

number of Fifth Circui t judges fel t that the present 

systeJl1 saved substant i al j ud ic i al resources.. enhanced 

circuit-wide uniformity and reduced or eliminated over­

62payments. Requests for fees in excess of that per­

61 . Th e Fo u r t h C i r cui t approach seems to be 
essentially si~ilar. 

62. The attorney retains a right to seek review of the 
circuit executive's decision by the court, but seldom 
does so. 
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mitted for appellate representation are referred to the 

chief judge with the circuit executive's recommenda­

tion. In a few cases where the request is troublesome, 

the circuit executive discusses the matter with the 

author ing judge or one or more of the panel members 

prior to making his decision or recommendation. 

With respect to excess district court vouchers the 

circuit executive first examines the vouchers to insure 

there are no errors or improper charges. Then, using 

the formula approved by the judicial council, he makes 

a recommendation to the chief judge, who generally fol­

lows those recommendations. pgain, if the request 

seems unusual, the circuit executive discusses the case 

with the district judge submitting the voucher prior to 

making his recommendation to the circuit chief judge. 63 

In the Fifth Circuit there are a very large number 

of vouchers submitted for approval (an average of 45 to 

50 per month). If the circuit executive's involvement 

saves the chief judge as lit tl e as ten minutes per 

voucher, a total saving to him of one day per month 

63. The circuit executive estimated that only two to 
four percent of the vouchers require a discussion with 
the trial judge. 
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would be realized, in addition to what is saved the 

panel judges on appellate vouchers within the statutory 

maximum. 

Per sonal involvement of the c i rcu i t execut i ve in 

approval of Criminal Justice Act vouchers seems minimal 

in most other circuits,64 though we are informed that 

this has changed since our visit in at least one cir ­

cuit. One circuit has determined that the circuit 

executive cannot adequately handle CJA vouchers since 

he is not an attorney and apparently does not have the 

requisite feel for the relative complexity of legal 

. dlssues presente .In a . 1partlcu ar 65case. 

64. Although discussions with the circuit executive 
and several judges in the Sixth Circuit produced con­
flicting views on the circuit executive involvement in 
CJA vouchers, it appears that he is involved only in 
processing excess compensation vouchers from the dis­
trict courts requiring the approval of the chief judge 
of the court of appeals. He reviews those requests and 
makes a written report on recommendations to the chief 
judge. Wi th respect to vouchers for appellate repre 
sentation, one circuit judge indicated he did not be­
lieve the responsibility for approving Criminal Justice 
Act vouchers could or should be delegated to the cir ­
cui t executive. He endorsed the present procedure, 
whereby the authoring judge reviews and decides all 
claims for fees. 

65. The legal background of the circuit executives in 
the Fourth and Fifth Circuits seems particularly rele­
vant to their involvement in review of CJA vouchers. P 
number of judges commented that their general legal 
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Although the Second Circuit executive has not been 

involved in the actual review and approval of CJA vou­

chers, he developed a procedure for handling them. 

After the procedures were adopted and implemented the 

responsibility for reviewing vouchers and making recom­

mendations was delegated to a deputy in the cler k' s 

office. The scheme requires that requests for compen­

sat ion be filed prior to the date of oral argument so 

that the presiding judge of the panel ccn determine 

from the nature of the argument and the briefs whether 

the requested amount should be approved. However, ac­

cording to one judge the vouchers have not always been 

submi tted on time and, therefore, the presid ing judge 

is not alwlays able to consider the request at the time 

of oral argument. If that happens, the presid ing or 

authoring judge, at some later time, must review the 

files and briefs in order to determine whether the case 

merited the requested fee. This inconvenience has now 

been remedied by a mechanism to control submission of 

the voucher, assuring it is available at oral argument. 

awareness and knowledge of appellate pr act ice made it 
possible for them to adequately assess the complexity 
of issues presented in each case. 
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Correspondence and Reports 

Another way the circuit executive can assist the 

chief judge is with correspondence, reports, speeches, 

and congressional and other statements. In several 

circuits the circuit executives have hC'nd1ed routine 

correspondence for the chief judge, either directly or 

by preparing letters for the chief judge's signature. 

Nearly all circuit executives have been actively 

involved in the preparation of major statements and re­

por.ts. They have often helped dra'ft "state of the cir ­

cuit" messages, and other policy statements of the 

chief judge. In the Fifth Circui t, for ex~mp1e, the 

circuit executive has assisted in preparing reports and 

accompanying statistics for the chief judge I s use in 

his annual state of the circuit message, as well as 

presentations to the Pdministrative Office, circuit 

Judicial Conference, Judicial Conference of the United 

States, and Congress. In the Ninth Circuit, the cir ­

lve1y d'lVl'd'lng h Clrcult. 66 There is attor­

cuit executive has been extensively involved in prepa­

ration of studies of possible methods of administra­

' ' t t e , now an 

66. See, Omnibus Judgeship Act of 1978, Pub. L. No. 
95-486~2 State. 1633, 2e U.S.C. f 41. 
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ney assigned to this full time. 

Nearly all circuit executives were instrumental in 

prepar ing reports and statistics for use by the chief 

judge in justifying additional judgeships for the 

courts of appeals. Especially notable in the D.C. Cir­

cuit was the executive's success in defining and justi ­

fying a unique standard applicable to this circuit 

only. Thi s standard, based on the unique caseload of 

the circuit, was accepted by the JUdicial Conference of 

the United States and Congress. 

Public Relations and Liaison 

The l\ct contemplates that the circui t executive 

will act as the ci rcui t ' s representative in deal ing 

with state and local bar associations, civic groups and 

the news media. In so doing, the circuit executive not 

only acts as an administrative assistant to the chief 

judge but provides an important public relations ser­

vice that has generally been ignored by the federal 

courts. This is an example of a new function the Act 

facilitates. 

The Second Circuit has made the greatest effort to 

develop improved relations with the news media and the 

public, recently employing a program analyst on the 
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staff of the circuit executive who also serves as press 

officer. The circuit executive has prepared press re­

leases dealing with such matters as comments of the 

chief judge relating to the work of the circuit, ap­

proval of the Speedy Trial plans within the circuit, 

innovations in the courts of the circuit (sometimes in 

response to specific requests by district courts), the 

state of the courts' dockets, and the annual report of 

.. . 67the clrCUlt executlve. 

The Second Circuit also has a regular newsletter, 

produced and edited by one of the circuit executive's 

staff assistants. Several of the other circuit execu­

tives indicated that they hoped to establish a news­

letter, but had not found the time or staff, or reached 

an agreement as to its nature and content. (Some have 

begun publications since our visits.) 

67. The chief judge and the circuit executive were 
also involved in a program whereby students from three 
New York City high schools were introduced to the 
appellate process. After an orientation on appellate 
practice and procedure in general, they were given a 
br ief ing on a case and heard its or al argument. Th is 
was followed by a question and answer session with the 
attorneys. The students were then required to write an 
opinion indicating how the case should be decided. 
After the court rendered its decision, the students met 
wi th the circui t executive, who expla ined the cour t 's 
opinion and discussed it with the students. 
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In at least three ci r cui ts the c i r cui t executive 

serves as the courts' liaison with various lawyer 

groups. In the Fourth Circuit he serves as secretary 

to the State-Federal Council of Virginia, composed of 

four state and four federal judges, end was apparently 

instrumental in the creation of the council. He has 

also worked with a local community college that is de­

veloping a program for court reporters and has estab­

lished a law school program to assist federal prison­

ers. In the Ninth Circuit the circuit executive is a 

member of the Federal Court Committee of the California 

Bar Association and has worked closely with the commit­

tee in drafting its recommendations and proposed alter­

natives regard ing c i rcui t real ignment. The Thi rd Ci r ­

cuit executive staffs the Lawyers' Advisory Committee, 

a valuable link between bench and bar • 

.Several c ir cui t execut i ves have been extensively 

involved in the preparation of the circuit histories, 

which were part of the Bicentennial commemoration. In 

the Second, Sixth, Eighth and Tenth Circuits the cir ­

cuit executive served as a sort of managing editor co­

ordinating the efforts of the contributors and arrang­

ing for printing and distribution. 
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Miscellaneous Administrative Matters 

Several new judges commented that the circuit 

executive was of particular help to them when they were 

appointed. He helped in arranging for their chambers, 

obtaining furniture and office equipment, and generally 

familiarizing them with the operation of the court. 

In only two circuits (the Eighth and Tenth) were 

there indications that the circuit executive had been 

involved in "maintaining a modern accounting system," 

one of the tasks contemplated by the ~ct. In the Tenth 

Circuit the circuit executive has combined a number of 

trust funds for improved administration. ~s with sev­

eral of the suggested functions in 28 U.S.C. f 332(e), 

accounting at the circuit level is less consequential 

than Congress seemed to imagine, in the absence of some 

kind of fiscal decentralization. 

Several circuit executives have been involved in 

the printing of court of appeals decisions. In the 

D. C. Ci rcui t the c ircui t executive per formed a cost 

analysis of printing costs and made recommendations to 

the court. In both the Fi fth and Ninth Circuits the 

circuit executive handles the details of the contract 

for pr int ing sl ip opinions and ar r angements with the 
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Administrative Office, and they were involved in set­

t ing up the new systems in place there. (In the Fifth 

Circuit the principal negotiations with the Administra­

tive Office and the publisher were handled at the out­

set by a judge committee.) In the Second, Fourth and 

Tenth Circuits, the circuit executive monitors the 

printing of slip opinions. The Tenth Circuit executive 

has also been involved in forms management for the 

court of appeal s and for the d istr ict courts. Ut il i ­

zing printing equipment available in the court of ap­

peals for slip opinions, he has developed a kind of 

central printing service in Denver, serving the whole 

circui t. He has sei zed this opportuni ty to achieve 

considerable circuit-wide standardization of forms. 

Conclusions 

The Act clearly contemplates that the circuit 

executi ve was intended to serve, in part, as adminis­

trative assistant to the chief judge as well as other 

judges of the court, reI iev ing them of admini strative 

burdens to the extent possible. Unfortunately, it can­

not be said that the circuit executives as a group have 

been entirely successful in achieving this goal. In 

many circuits the chief judge is unwilling or unable to 
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delegate important administrative matters to the cir ­

cuit executive. In a few, the c ircui t execut i ve has 

not demonstrated the ability to discharge such respon­

sibilities. 

There remains a feeling among many judges that the 

chief judge should be the one who deals on a personal 

basis with judges. Perhaps th is was most notable in 

the Fourth Circuit, where district and circuit judges 

alike commented on the ease of access to the chief 

judge. The chief judge emphasized the desirability of 

mainta ining I ines of communicat ion with the d istr ict 

court judges. 

Al though they complain about administrative bur­

dens, many chief judges seem to enjoy their adminis­

trative role and feel that they are particularly ef­

fective in dealing with other judges as well as with 

the Administrative Office. Some seem reluctant to 

tr ansfe r these respons ibi I i ties to the c i rcu i t execu­

tive. This may change in time, as the incumbents are . 
replaced by new chief judges who have developed their 

style of management with a circuit executive available. 

If the circuit executive is to serve a significant 

function as administrative assistant to the chief 
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judge, it seems essent ial that each chief judge care­

fully evaluate his administrative tasks in order to 

determine which can be turned over to the circuit 

executive. In some cases, particularly in dealing with 

district and circuit judges, it may be necessary to in­

form others of these changes, and to seek their assist ­

ance and cooperation with the circuit executive as the 

representative of the chief judge. 

While there has not been the anticipated reduction 

in the administrative burden on the chief judges of the 

circuits, this is not because the circuit executives 

have not, in general, been extensively involved in ad-

ministr ati ve matter s; on the contr a ry, they have made 

many major contributions. But in several circuits it 

was our observation that the circuit executives were so 

burdened wi th rout ine responsi bi 1 i tie s that they had 
68

little or no time for others. While it is certainly 

true that the chief judge should not be required to 

spend hi s time and energ ies on per king perm its and 

68. This may be unavoidable in some degree in the 
Fifth and Ninth circuits, whose size, both in terms of 
territory and number of judges, make the administrative 
burdens significantly greater than in other circuits. 
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minor facility modifications, neither should the cir ­

cuit executive. 

The problem may be that there is simply no one to 

handle the routine administrative chores. They should 

not fall to the circuit executive or the clerk of the 

court, both of whom are high-level administrators with 

many important duties. 69 It may be that there contin­

ues to be a need for an administrative assistant in 

courts. Th is function probably should 1 ie with the 

circuit executive, and be absorbed into his office 

(using increased staff as necessary). The c i rcui t ex­

ecutive should be in a position to assume all adminis­

trative tasks that do not specifically require the 

chief judge for symbolic, protocol, policy or statutory 

reasons. Nearly all matters that involve routine or­

ganizational maintenance and do not clearly fall within 

69. While some judges utilize their personal law 
clerks for administrative matters, this may not be a 
uniformly satisfactory solution due to the lack of 
experience and administrative training of most law 
clerks, and the fact that they remain for only a year 
or two. Often the senior secretary for the chief 
judges acts as an adm inistr at i ve ass istant; in some 
cases she has been extre:rnely successful in handling 
routine matters for the chief judge. The problem, of 
course is that any time devoted to administrative 
matters keeps her from handling the other secretar ial 
duties. 
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the clerk's office or another support operation can be 

under the circuit executive. 

Fi nally, as suggested by the judges of several 

ci rcui ts, Congress should give attention to the ques­

tion of legislative changes to assign administrative 

chores to the circuit executive. The most obvious ex­

ample is approval of Cr iminal Justice Act vouchers. 

This is clearly a ministerial task, albeit one that re­

quires experience and judgment. While it may be that a 

non-legally trained person or one wi thout substantial 

exper ience in appellate practice would be unsui table, 

it does not seem that approval of compensation vouchers 

should require the time and attention of Article III 

judges. Some have suggested also that approval of rou­

tine council matters, such as salar ies of part-time 

magistrates and bankruptcy judges, should be given to 

the circui t executive. Again, while approval of such 

salaries clearly requires an understanding of the tasks 

and functions of these officials, as well as their par­

ticular workload, it should be properly assignable to a 

high level administrative officer. 



CHAPTER III 

THE CIRCUIT EXECUTIVE AND MANAGEMENT 
OF THE COURT OF APPEALS 

Pr ior to the Ci rcui t Execut i ve Act, the cler k of 

the court of appeals was clearly the chief administra­

tive officer for the court. In most circuits the clerk 

was responsible, for example, for (1) exercising admin­

istrative control of all non-judicial activities of the 

cour t of appeal s, (2) adrn in ister ing the per sonnel sys­

tem of the court of appeals, (3) administering the lim­

ited budget of the court of appeals, (4) maintaining an 

acounting system with respect to funds received by the 

clerk's office as well as the court trust funds, and 

(5) establishing and maintaining property control 

records. The clerk accounted for property associated 

with his office and also, in many cases, property in 

the chambers of the circuit judges, courtrooms, and 

elsewhere. 

In some circuits the clerk often conducted studies 

related to the administration of the courts as re­

quested by the chief judge or the judicial council. 

These studies involved collection, compilation and 

analysis of statistical data, and recommendations 

73 
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wherever appropric:te (relating primarily to the busi­

nes s of the cour t of appeal s) . Most clerks arrenged 

for meetings of the judges of the circuit (especially 

the annual Judicial Conference, and the JUdicial Coun­

cil), prepared the agenda of these meetings and served 

as secretary for the Council. Many clerks prepared the 

annual calendar for the court of eppeals, establishing 

the number of terms when the cour t sat and the loc2­

.tlon. 70 Finally, the clerk had and has hed specific 

duties assigned to him by statute or by Administrctive 

Office directive. 

In 28 U.S.C. ~ 332(e), nearly all these duties are 

specifically mentioned for possible delegetion to the 

circuit executive. The potential for conflict with the 

work of the circuit court clerk is obvious, as is the 

corresponding need to define the responsibilities of 

the two officials. This chapter will define and evalu­

ate three general patterns that have developed in the 

70. Although the clerk would subsequently select par­
ticular cases for each dey of the term, in most cir ­
cuits the responsibility for assigning judges to parti ­
culer panels was handled by some one other than the 
clerk (usuelly the chief judge), to avoid eny sugges­
tion thet particular judges were selected to hear par­
ticular cases. See chapter IV, infra., esp. at 
1 4 2 -1 4 4 • ---- ­
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duties of circuit clerks and circuit executives. 

The need for a new circuit executive position 

specifically to manage the court of appeals is open to 

question. Among the variety of persons and groups who 

supported the Act, the impetus unquestionably came from 

Chief Justice Burger, who seems to hav.c held federel 

clerks of court in rather low esteem, at least in rela­

tion to the needs. 71 To Ch ie f Just ice Eurger and 

others, the needs were iromense, apparently well beyond 

the capaci ties of incurobent clerks. This notion was 

challenged only by the spokesman for the Federal Court 

Clerks' ~ssociation, who stressed that clerks of court, 

when given appropriate steff assistance, could perform 
72

all of the functions suggested in the proposed bill. 

He opposed the establ ishment of the circui t execut ive 

position without further study of the need. Support 

£ or the Ac t by the 'APA, the Administr 2t i VE' Of f ice of 

71. In his comments at the Institute of Judicial 'Ad­
ministration breakfast, August 12, 1969, supra, note 
3), Chief Justice Purger indicated that in his opinion 
there were at that tiroe only a handful of qualified 
professional court administrators; virtually all of 
them were in the state court systems. 

72. See page la, a. 
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the Un i ted States Cour ts, the Jud ic i 01 Conference of 

the Un i ted States and most cour ts of appeal s may be 

viewed in part as support for the Chief Justice's view 

that the incumbent clerks were inadequate to the larger 

responsibilities he envisioned. On the other hand, it 

may s imp 1 y suggest a reI uctance to rej ec t add i ti on8l 

staff assistance for undermanned courts. 

There was little effort to define the respective 

responsibilities of clerk and circuit executive before 

passage of the Act. Chairman Emanuel Celler of the 

House Committee on the JUdiciary did raise the matter 

wi th one wi tness, Bernard G. Segal. Mr. Segal empha­

sized that the new position was clearly intended to be 

superior to that of clerk,73 but also said he antici ­

pated that the clerk would be autonomous in some of his 

traditional functions. Mr. Segal said, "I envisage the 

clerk would have direct chorge of the administration of 

74the litigation side of the court." 

73. July Hearings at 31. 

74. Id. at 33. However, this statement is limitE'd by 
his earlier statement (at 31) that the circuit execu­
tive would assume the powers to 2ppoint and remove per­
sonnel under 28 U.S.C. ~ 711. 
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The ~ost specific testimony distinguishing the two 

positions was by Mr. Friesen. He saw them as so dif ­

ferent that overlap or conflict was unlikely. ThE' 

clerk would deal with such matters as "the legal neces­

sity for an accurate record," while the circuit execu­

tive dealt with the broeder tasks "to make the whole 

court work together as efficiently as possible .•• ,,75 

Newell W. Ellison, Chairman of the Committee on 

Administration of Justice, Washington, D.C., urged th2t 

the ~ct should specify the duties expected of the cir ­

cui t execut i ve, or "we may wind up wi t h noth ing mor e 
,, 7 f,

than a glorified Chief Clerk under a new na~e. ~ It 

was his view that no one was carrying out the duties he 

suggested, 77 most of which are in the present statute. 

The testimony of Mr. Friesen and Mr. Ellison distin­

guishes the two positions clearly enough, but their 

views are consistent only with a nerrow, non-~anagerial 

conception of the clerk's position. 

75. 
and 

November Hearings 
Sena~e Hear ings at 

at 371. 
301. 

See also pages 377-38] 

76. November Hearings at 427. 

77. November Hearings at 434. 
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Even cfter the Act was passed, few circuits gave 

much though t to the over lap and conn ict between the 

78positions. Only the Fifth Circuit indicated concern, 

in a comprehensive study of the circuit executive posi­

t ion. The recommend at ion of the study was not neces­

sarily desirable, however: it was to place the two 

positions on an equal basis, and to prohibit the cir­

cuit executive from significant involvement in the man­

2gement of the court of appeals. 

The failure to adequately define and delineate the 

roles and responsibilities of these two administrative 

officers has been and remains a major impediment to ef­

fective implementation of the Circuit Executive f.ct. 

The problem is severe in about half of the circuits. 

The result has been conflict, grudging cooperation at 

best, and dim in ished ef feet i veness 0 f one or both 0 f 

the officers. Fortunately, in the other helf· of the 

circuits, the problem remains latent at most. In these 

circuits the clerk and circuit executive attempt to 

78. In at least one circuit the court appcrently 
concluded that the clerk was not able to handle several 
of the functions described above. Therefore, the court 
fEcI tit would be necessary to reassign many of those 
duties to the circuit executive. 
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establish roles and responsibilities that minimize con­

flict or overlap. However I even in these circuits ('l 

number of judges, and the incumbents in both pos i 

tions, feel that the problem has been avoided only be­

cause cf the efforts of the individucls involved; the 

potential for conflict remains. 

The Sixth Circuit may present the best resolution 

of the potential conflict, principally because the cir ­

cuit executive has focused his time and energies on 2S­

sisting the judicial council and working with the dis­

trict courts of the circuit. He has thus avoided the 

duties that are the most likely source of conflict: 

direct management of the court of appe2ls. This cir ­

cuit executive has made a substantial effort to prevent 

his presence from subverting the role and influence of 

the clerk. 79 

79. It should be noted that in this circuit, as in 
most others, judicial council business and court of ap­
peals business are generally interchanged during judi­
cial council meetings. Thus when he was clerk, the 
present circuit executive attended judicial council 
meetings end served as secretary; he has continued to 
do so since his appointment as cjrcuit executive. How­
ever, at his suggestion, the clerk also attends judi­
cial council meetings. This is essential under the 
circumstances, since many or most agenda items concern 
management of the court of appeals. 
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In spite of this balance at least one judge felt 

that conflict was inevitable. He believed that creating 

the office of circui t executive was a basic mistake, 

since historically the clerk has been considered to be 

head of the "Anglo-Saxon courts." He felt that crea­

tion of another executive position naturally results in 

potenti21 overlc.p and confljct. 80 ~lthough other Sixth 

Circuit judges support the idea of co-equal positions, 

as in the Fifth Circuit, this judge believes that even­

tuall y there mus t be a line org an i zation pI ac ing the 

circuit executive above the clerk. 

Many have suggested th2t the circuit executive 

should be "first among equals" in relatipn to the 

clerk. To us, this formulation is an ev~sion that has 

helped create unnecessary confusion. It is impossible, 

logically and .practically to have someone first amongI 

true equals. Although the clerk of court of the Sixth 

Circuit has high regard for the present circuit execu 

tive and believes they work together complementarily, 

80. In spite of his views as to the traditional pre­
eminence of the clerk he feels that the court and coun­
cil have given too much responsibility to thE:' clerk, 
and not enough to the circuit executive. 
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he believes there is a systematic conflict between the 

role of circuit clerk and circuit executive, particu­

larly wi th respect to control of the stoff attorneys I 

office. The clerk feels that the stoff attorneys are 

an integral part of the case management operation of 

the court of appeals. Thus, in his view, they should 

be within the clerk's arca of responsibility. He 

points out that the deputy clerks assigned to a speci­

fic case work closely wi th the senior staff attorney, 

and the staff attorney responsible for the case. The 

clerk understandably feels that his office is prin­

cipally responsible for case management in the appel­

late process, and comprehensive responsibility for this 

process should rest with the clerk rather ehan the cir ­

. . 81CUlt executIve. 

There are greater difficulties In other cir ­

.CUltS. 82 In two circuits the conflict has reached the 

81. The concerns expressed by the clerk were only 
prospect i ve in nature; he 9 ave no compel 1 ing ex ompl es 
of actual difficulties or conflicts that Dad occurred 
to date. 

82. It is poss ible tha t most of the di ff icul ties re­
sult from specific, one-time conflicts involving pres­
ent incumbents r and will disappear in time. Confl ict 
for a time was built in by the Act, imposing as it did 
a new posi t ion super ior to one held normally by a per­
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po in t tha t sever 01 member s of the cour t found it nec­

essary to impress upon us that, in their view, the 

clerk is the more valuable and important in his service 

to the court. They emphasized the contributions of the 

clerk to the smooth functioning of the court of ap­

peals, and pointed out failures or lilJlitations of the 

circuit executive. In one circuit a nUlJlber of judges 

commented dur ing interviews that the clerk was a "su­

perb administrator" who had done an excellent job in 

handling responsibilities of the clerk's office. In 

particular, he relieved the judges of both administra­

tive and quasi-judicial responsibilities, the latter 

with respect to ruling on routine motions dealing with 

prepar at ion 0 f the r e cor d , f il in9 b r i e f s, etc. ( Th e 

responsibilities of this clerk, however, seemed to us 

fairly typical rather than exceptional.) 

One judge, emphasizing the assistance the clerk 

had rendered to the court, suggested that he should 

son accustomed to considerable 2'utonomy. In add i tion, 
several clerks tried to obtain certification and ap­
pointment as executive, but failed. All we can confi­
dently say is that conflicts are prevalent; we do not 
know if they are systemic and will recur, or if they 
result from an unlucky combination of unique histories. 
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receive a higher salary than the circuit executive. 

Indeed, the judicial council once instructed the chief 

judge to advise the Judicial Conference of the United 

States of its belief that the salary of the clerks of 

the courts should be "substantially increased," to be 

close to or equivalent to the maximum allowable salary 

'd h" ,83 The major concern ex-pal to t e cIrcuIt executIve. 

pressed by most of the circuit judges was that the cir ­

cuit executive's lack of legal training precluded him 

from be ing involved more sign i f ican tly in the manage­

84 ,
ment of the court of appeals. One cIrcuit judge even 

suggested that the circuit executive position be abol­

ished, and the funds made available for providing 

middle management positions in the court of appeals and 

district court clerks' offices. 

83. This circuit also declined to grant the incumbent 
circuit executive the full amount of an author i zed 
raise that would have pI aced h is sal a ry significantly 
above that of the clerk. 

84. The circuit executive expressed frustration in his 
efforts to become involved in analytical studies of the 
operation of the court, not because of his leck of 
legal training but because the clerk and his staff are 
allegedly "too busy" to assist the program analyst with 
such studies. 
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Surprisingly, the incumbent clerk was more willing 

than the judges on the court to recognize the value of 

the position of circuit executive, and the contribution 

that the incumbent had made to the circuit, particular­

ly the clerk's office. He did not seem chall enged or 

threatened by the presence of the circuit executive, or 
85his involvement in such tasks as personnel. 

In another circuit, the emphasis was not so much 

on the accompl i shments of the cler k, col though sever 81 

judges did ment ion hi s knowledge and exper ience, bu t 

rather on the failure of the circuit executive to 

accompl ish task sass igned to him. f.s a resul t, the 

conclusion again was that the clerk had been of greater 
86value to the court than the circuit executive. 

85. Apparently the circuit executive was able to 
obtain several additional positions for the clerk's 
office which neither the clerk nor the chief judge had 
been able to obtain in the past. Understandably, the 
clerk was pleased with the circuit executive's assist ­
ance in this regard. This episode demonstrates that 
the circuit executive can help the clerk without inter­
fering with his duties or authority. 

86. Several other judges felt thct, while the circuit 
executive was "not earning his pay," it was because he 
had not been given suff ic ien t responsibil i ty rather1 

than because of any lack of cbility. 
At one time we felt that compcrisons of the rela­

tive value of clerk and circuit executive (often volun­
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A different problem exists in another circuit 

where the circuit executive is the former clerk of the 

court, and the present clerk was his chief deputy. 

This factor seems to have contr ibuted to the present 

unsatisfactory operation of the clerk's office. While 

a number of judges commented that the circuit executive 

should have a role in the cler k' s off ice, they ex­

plained that this was not possible due to the person­

ali ties of the individuals. It had been necessary to 

excl ud e the c i rcu i t execut i ve completel y from the op­

eration of the clerk's office, but harmony still has 

not been ach i eved. The circuit executive indicated 

that he is not significantly involved in the operation 

of the clerk's office (he does serve as circuit person­

nel officer and handles some law-related problems--the 

tecred in our meet i ngs, pa r t icul ar 1 y in reference to 
their pay) were irrelevant to the purposes of this re­
port. The two off ices are different, and compar isons 
seem i nv id ious. We now concl ude tha t those observa­
tions contributed to our understcmding of the office 
and raise a legitimate question. It is not enough to 
show that the circuit executives are busy, as nearly 
all are. The important question is whether they meet 
the expectation of Congress (in setting the pay at 
Executive Level V) that their duties would be the most 
important of any duti es handled by suppor t personnel. 
The quoted judges do not think so. 
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latter could not be handled by the clerk, who is not a 

lowyer}. However, the cler k recounted numerous in­

stances of what he perceived to be unnecessary inter­

ference by the circuit executive in the management of 

the clerk's office. A number of judges indicated that, 

ideally, there should be some degree of line responsi­

oility between the circuit executive and the clerk, but 

they said no such relationship was possible under the 

circumstances. 

Three rough patterns seem to have developed in the 

ten circuits employing circuit executives. First, some 

cJrcuit executives ('lct as administrative director of 

the court of appeals, exercising limited line super­

'1 ision over the cler k end other subordinate offices, 

Including the library and staff attorneys' office. 

Second, some circuit executives serve as one of the 

Qco-equal" branches or divisions of the administrative 

side of the court of appeals. The circuit executive is 

treated as equal with the clerk, as well as with the 

librarian, and senior staff attorney. Finally, some 

circuit executives fill no line function, but serve as 

principal staff assistant to the chief judge and to the 

court of appeals. Their role in clerk's office opera­
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tions is supervisory, but only in the sense that they 

act as representative of the chief judge and court. 

Pdministrative Director 

As we see it in the Second and Tenth Circui ts,I 

and in less deg ree In the Seventh I the c ircu it execu­

tive serves as a kind of director of administrative 

serv ices over the cler k' s off ice, I ibr ary and staff 

attorneys. The relationship has worked especially well 

in the Second Circuit. The role or involvement of the 

circuit executive in the operation of the clerk's 

fice relates primarily to organization, staffing and 

general policy, not to day-to-day supervision. The 

circuit executive does not try to "run the clerk's of­

fice" or to interfere with the clerk's control of his 

personnel. As a result, the clerk evidenced no resent­

ment toward the c ircu i t execut i ve. In fact I he fel t 

that the circui t executive was, in a sense, a staff 

assistant to him. He emphasized that he had not been 

87trained as a "manager" so he respected the fact that 

87. In general this would not be true of clerks hired 
more recently, of whom many are graduates of the Insti ­
tute for Cour t Man2gement, and nea r I y a 11 have been 
selected largely for managerial skills and experience. 

0 
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the circuit executive had been selected for the posi­

tion, at least in part, on the basis of his managerial 

ability and experience. 

The managerial skills of the court executive in 

the Second Circuit have not gone unnoticed by the 

judges of the circuit either. A number of judges com­

mented on the recent improvement in the oper at ion of 

the cler k I s off ice. "A key change tha t occur red soon 

after the circuit executive was appointed involved the 

reorganization of the clerk's office from an assembly 

line operation to a cluster or team structure. In the 

presen t system small groups of per sonnel ? re r espon­

sible tor all aspects of a case as it proceeds through 

the cour t of cppeal s. Apparentl y all are very sat i s­

fied with this change in organization, and the oppor­

tunity for case management it provides. One judge said 

that the reorganization "expedited administration with­

in the court of appeals." This judge felt cC'lses no 

longer simply sit on the docket waiting for attorneys 

to move them along. Rather, the team accepts responsi­

bility for the cases assigned to it, and insures that 

88they progress according to schedule. 

88. How much of this reorganization can be attributed 
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This reorganization seems important, not only be­

cause overdue improvements in the operation of the 

court actually took place only after the circuit execu­

tive was appointed, but because the clerk ano circuit 

executive were able to collcborate harmoniously on the 

reorganization of part of the court system. The reor­

gani zation of the cler k' s off ice was intended to lead 

to higher productivity as well. It has freed several 

people to wor k wi th the circui t executi ve on other 

projects, and to provide a higher level of service gen­

erally. The clerk indicated, however, that the reor­

ganized structure required two to three more people 

within the clerk's office. 

Other judges commented that the clerk's office was 

not only better organized, but was actually functioning 

more effectively because of the influence of the cir ­

cuit executive in insuring that the clerk's office re­

cruited and hired fully qualified people. One fel t 

to the circuit executive remains unclear. Many persons
and organizations were involved (including the Federal 
Judicial Center). Yet it seems that the circuit execu­
tive was involved not only in formulating the plan for 
reorganization, but in obtaining cdditional personnel 
to effect the transition. ~ccording to the clerk, the 
circuit executive not only made suggestions but encour­
aged the clerk to go ahead with the change. 
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2lso that the establishment of a merit and incentive 

program developed by the circuit executive substan­

tially improved job performcnce. He also felt that the 

circuit newsletter had a similar effect by providing 

visibility for court personnel and improving morcle. 

Another judge ind icated tha t the cler k 's off ice was 

making better use of personnel, thus permi tting the 

office to handle more cases more efficiently. It is 

especially notable, in view of the strained relations 

in some other circuits, that the Second Circuit clerk 

was willing to accept suggestions and recommendations 

of the circuit executive. 

However, the role of the circuit executive in the 

Second Circuit has diminished the function and import­

ance of the cl er k to some deg ree. 1>1 though the cler k 

rejected the suggestion that the circuit executive was 

a "threat" to him, he did concede that the presence of 

the circuit executive tended to isolate him from the 

chief judge and the other judges of the court. He in­

dicated that this was not a serious problem, as he siw­

ply had less business with the judges than in the past. 

In his view, the circuit executive was not performing 

functions that had in the past been performed by the 



91 


clerk. Rather, he was doing things that the clerk had 

not handled in the past, either because of lack of time 

and/or resources or because they were not part of his 

'b'l' 89respons1 1 1ty. For example, the cler k had never 

served as secretary to the j ud icical council, por was 

he responsible for building matters. These were 

handled by judges of the court, and are now the re­

sponsibility of the circuit executive. 

Perhaps the most revealing development concerning 

the present role of the Second Circuit clerk involves 

the hiring of a "co-staff counsel" to handle essential ­

ly the duties of the senior staff attorneys elsewhere 

(this position was filled by the CAMP director). Since 

there was no position available, the office WeS re­

organized and the vacant position of chief deputy clerk 

used for th i s purpose. In many large and well-run 

cler k' s off ices (both tr ial and appellate) the chief 

deputy clerk is responsible for the day-to-day opera­

tion of the off ice, and the cler k devotes his t?lents 

to improving its operation, developing new systems and 

techniques for handling work, justifying additional 

89. This arrangement closely resembles what Mr. 
Friesen anticipated in his testimony. See note 76, 
s'::!P.E~ and accompanying text. 
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personnel when needed, and providing better equipment, 

new systems and improved training. For example, in the 

Northern District of Georgia, where the clerk's office 

is roughly the size of the office in the Second Cir­

cui t, the cler k of cour t is phys ically sepClr ated from 

the processing area. Th ushe r em a ins un i n vol v e din 

day-to-day activities, leaving those responsibilities 

to the chief deputy cler k and other supervisors. In 

the Second Circuit the circuit executive and not the 

clerk is recognized as the one who has provided general 

supervision of the clerk's office, and innovations 

including improving statistical reporting, new equip-

men t, add i tional per sonnel, and new system sand tech-

n iques for handl ing appellate wor k. Thus it appears 

that that the clerk has been relegated to a role more 

like that of chief deputy clerk in charge of day-to-day 

operations,90 a position now freed for Clnother purpose. 

90. In the Seventh Circuit, the circuit executive was 
appointed relatively recently, so an attempt to de­
sc r ibe his relat ionsh ip to the cler k would be pre­
mature. However, our impression is that the clerk 
there, 1 ike the cler k in the Second Ci rcui t, concen­
trates on the major day-to-day operations of the 
clerk's office, leaving major changes, improvements and 
innovat ions to the c ircui t execut i ve. Sever al judges 
indicated that the circuit executive was to be a supe­
rior to the clerk, responsible for correcting any prob­
lems or weaknesses in the clerk's office, if necessary. 



In gener2l, this does not seem to us desirable, though 

In the Second Circuit the results h2ve been excellent 

given the personnel involved. 

The situation in the Tenth Circuit is perh~ps even 

more clearly 2 line relationship. Except for the cir­

cuit clerks who were promoted to the position of cir­

cui t ex e cut i ve , the c i r cui t ex ecut i v e for the 'Ie nth 

Circuit is the only one who h2d recent experience as 

clerk of a large federal court (the Central District of 

California); he w~s selected largely to tap this exper­

ience. Pt the time of his appointment there were ser­

ious personnel problems wi thi n the cler k' s office 2nd 

other supporting entities, p2rticulClrly the staff at­

torneys' office. Thus, the circuit executive was S('­

lected to provide better manageIPent for the court of 

appeals, particularly with respect to personnel. 

To facilitate this goal the judici2l council of 

the Tenth Circuit ordered that the circuit executive be 

given the authority and responsibility for all of the 

items enumerated in section 332(e). Specifically, he 

was to exercise administrative control over the fol­

lowing "non-judicial activities of the court of ap­

peals": 

2 
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1. 	 Plan, organize and administer the person­

nel system for all para-judicial person­

nel in the court of appeals with the 

exception of the judges' immediate 

staffs .. 

2. 	 Act as liaison officer between the court 

of appeals and the General Services }\d­

ministration by coordinating all activi­

ties relating to the procurement, main­

tenance, 2nd dispositon of furniture and 

furnishings of the court . 

3. 	 }\ct as liaison officer between the }\dmin­

istrative Office and the General Services 

Administration for the court of appeals 

for all matters relevant to special needs 

for the court . 

4. 	 Advise the clerk of the court in the 

maintenance of a modern accounting system 

for the receipt, custOdy, deposit and 

disbursement of all monies and valuables 

received by the clerk in his official 

capacity. 
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5. 	 Conduct studies relative to the business 

and administration of the court of ap­

peals and the district courts within the 

c i rcu i t and ma ke recommendations to the 

chief judge and the council for improve­

ments of same by revising procedures or 

the amendment or adoption of rules. 

6. 	 Collect, compile and analyze statistical 

data, and prepare reports on such data as 

may be directed by the chief judge or the 

circuit council 

7. 	 Attend all meetings of the circuit coun­

c il and j ud ic ia 1 conf er ence of the ci r ­

cui t and act as secretary at such meet­

ings. 

8. 	 Institute and maintain a forms management 

program . 

9. 	 Assist the court in maintaining good pub­

lic relations with all public and private 

bodies or groups having a reasonable in­

terest in the administration of justice. 

Only with respect to the "maintenance of a modern 

accounting system" does the council recognize the 
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clerk's responsibility, and provide that the circuit 

executive shall "advise" the clerk on these matters. 

In others, the circuit executive is assigned responsi­

bilities the clerk's office had handled in the past. 

According to the clerk, when the circuit executive was 

Clppointed, the clerk's responsibilities were divided 

between the clerk and the circuit executive. Particu­

larly important was the transfer of the steff attor­

neys' operation 2nd the library from the clerk to the 

circuit executive. Also important, the circuit execu­

tive was made responsible for personnel matters, in­

cluding hiring, firing, and transferring all clerk's 

office personnel. 

Although the circuit executive was originally 

involved in the actual operation of the clerk's office 

he appears to have gradually withdrawn considerably, 

even with respect to personnel. P newly hired chief 

deputy clerk now serves as personnel officer for the 

court of appeals. Apparently the chief deputy clerk 

and management analyst recently have provided most of 

the recorrmendations and changes for the operation of 

the clerk's office, which, after preliminary approval 

by the clerk, must be presented to the circuit execu­
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t i ve for final approval. Rec r u i tment hes largel y been 

turned over to the chief deputy clerk and to the senior 

staff law clerk for personnel within those respective 

units. 

One of the Tenth Circuit judges expressed concern 

over the line structure. He felt that the clerk has 

lost access to the chief judge and to the court by 

hav ing to wor k through the c i rcu i t execu t i ve . He em­

phasized that the circuit executive should provide 

staff and managerial support to the clerk's office but 

should not be in a supervisory position over the 

clerk. 

First Among Equals 

In the Fifth Circuit, prior to the appointment of 

the circuit executive a committee of the JUdicial Coun­

cil undertook a study to determine the role and respon­

sibility of the circuit executive, and define his rela­

tionship with existing court personnel, particularly 

the clerk of the court. The circuit executive was 

clearly defined as a "coordinate and equal brench" of 

the court of appeals. The org2nization chart for the 

Fifth Circuit Court of ~ppeals in the court's personnel 

manual shows the clerk and circuit executive each re­
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porting directly to the chief judge, and from him to 

the judicial council. The librarian reports directly 

to the Libr a ry Comm it tee and thus to the ch ie f judge 

and circuit council. The personnel manual further de­

fines the relationship of the various supporting units: 

"The head of each court support unit (staff attorneys, 

librarian and clerk) has the necessary degree of auton­

omy with respect to the operation of the unit's person­

nel that is essential for the proper performance of 

their respective duties and responsibilities. These 

duties and responsibiliites are imposed by statute, 

rules or regulations, and traditional custom, practice 

and directives of the chief judge, court or the judi­

cial council." 

The manual seems to suggest that the circuit exec­

utive shall serve as a coordinator of problems and pro­

posals that go beyond the function and responsibilities 

of the particular unit, and shell present such matters 

to the chief judge, circuit council, or appropriate 

committee of the council. In pr?ctice, however, the 

clerk, staff attorney, libr2ri2n and chief deputy clerk 

have direct 2ccess to the chief judge and the judicial 

council. ]'.11 attend judicial council meetings on re­
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quest. There seems to be little need or practice of 

referring suggestions or proposals through the circuit 

. 91exectlve. 

In spite of this clear division of duties, it does 

appear that the circuit executive has taken over cer­

tain responsibilities previously performed by the 

clerk, as directed by the court. As already mentioned, 

the c ircui t execut i ve prepa res the budget for the en­

tire court of appeals staff. The circui t executive is 

also responsible for GSA liaison, security and alloca­

tion of building space, and compilation of data with 

respect to the work of the court of appeals. (Most 

data seem to be actually prepared by the chief deputy 

clerk). The circuit executive also initiated and su­

pervised preparation of a personnel JTlanual detailing 

such matters as recruitment, selection, placement, pro­

motion, working hours, compensation, employee conduct 

and responsibility, benefits, services, leave, and 

91. As in the second circuit, the clerk's office of 
the Fifth Circuit underwent a significant reorganiz.s­
t ion soon after the c ircui t execut i ve was appo inted. 
Although the change was in the works before the execu­
tive arrived, his staff work on middle JTlanageJTIent (a 
crucial element of the change) was crucial to obtaining 
necessary positions and defining duties. 
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termination. He and a member of the clerk I s staff 

jointly prepared the manual, and later referred it to 

the clerk for his comments and suggestions. The manual 

was then approved by the judicial council and distri ­

buted. 

Because the organization in the Fifth Circuit as­

sured the independence of the clerk and his staff, the 

high-level members of the clerk's office, although 

somewhat resentful of the circui t executive and the 

burdens he placed on their office, fel t secure enough 

to suggest the c ircui t execut i ve should be more in­

ating all personnel matters and serving "spokes­

volved in the management of the entire supporting 

staff. They specifically felt he should be coordin­

92 as 

man" for the clerk and clerk's office personnel in 

dealing with the court and the Administrative Cffice. 

However, in spite of these suggestions, there were some 

complaints that the clerk and his staff h?d to work 

through the circui t executive wi th GSA even for minor 

building items like changing light bulbs. Unfortunate­

92. At the present time each section (clerk, staff 
attorneys, etc.) handles all of its own personnel 
m8tters, such as insurance problems and leaves. 
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ly, GSA insists there be 0 single person to handle all 

building matters. As more staff are available perhaps 

the executive will be able to delegate this. 

The Fifth Ci rcu it execut i ve al so par tic ipates in 

the grievance procedure, which requires an employee who 

has a problem or complaint to report the problem first 

to the immed iate superv isor, then to the head of the 

court support unit involved. If the employee is not 

satisfied with the decision rendered, he may then seek 

review by the circuit executive, who, after reviewing 

the matter, presents it if necessary to the judicial 

council for its action. 

The Circuit Executive Committee (Fifth Circuit) 

gave ser ious thought to the problem of the potential 

overlap of the roles of circuit executive and clerk of 

court. It requested the clerk and deputy clerks to 

submit their views as to what duties should be assigned 

to the circuit executive, and the committee indicated 

that some of those recommendations were included in its 

report. The committee concluded "that appointment of 0 

circuit executive had not placed the clerk in jeopardy 

of his automonous role within his assigned sphere, but 

rather added to the total court structure a trained 
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manager to relieve judges of time consuming, non-judi­

cia 1 dut ie s wh ich detr act from the i r capabi 1 i tie s to 

perform judicial functions." 

Other circuits also have adopted the "first among 

equals" approach. However, the relationship generally 

has resulted from unplanned development rather than in­

tentional design. The two individuals, by mutual 

agreement (sometimes unspoken), have each sought out 

and discharged the tasks best suited to their skills 

and the cour t 's need s, avoid ing confl icts wi th each 

other. In the Eighth Ci rcui t there was some suppor t 

":or the notion that the circui t executive should have 

broad superv isory author i ty ove r the othe r suppor t ing 

staff (the clerk, librarian and staff attorneys). How­

ever, the general understanding seems to be that the 

circuit exective should not supervise either the clerk 

or the staff attorneys for the present. One judge em­

phasized that the circuit executive in the Eighth Cir­

cuit "will not be superior to the clerk." 

According to another judge, the circuit executive 

is supposed to be responsible for the clerk and senior 

staff atorney, but he added that the circuit executive 

"leaves the clerk alone" and "leaves the senior staff 
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attorney alone. fi93 The circuit executive's recent move 

from St. Louis, where the clerk's office and staff at­

torneys are located, to Kansas Ci ty, where the chief 

judge resides, was appropriate in part because he had 

few day-to-day responsibilities in St. Louis. However, 

at least one judge and the circuit executive felt that 

the circuit executive would eventually become respon­

sible for the overall m2nagement and operation of the 

clerk's office. In view of a former judge, the circuit 

executive would handle the overall management and oper­

ation of the clerk's office, wi th the clerk in effect 

filling the present role of chief deputy by handling 

day-to-day matters, personnel, etc. He fel t that the. 

ideal relationship between the clerk and circuit execu­

tive would be a direct line of ~uthority, but that such 

a scheme cannot be implemented at this time. :As we 

have indicated, we feel that a line relationship would 

be unfortunate. Thus implemented, the Act would add 

little to the court except higher pay. 

93. The staff attorney operation was recently reorgan­
ized to provide more access to the individual judges 
for whom a staff attorney is working on 1:1 particular 
case. The new system reduces the need for supervision 
by either the senior staff attorney or the circuit 
executive. 
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The structure in the Fourth Circuit seems to 

parallel that of the Fifth. The chief judge emphasized 

that the clerk of the court of appeals is not subordi­

nate to the circuit executive. He emphasized also that 

the clerk does not have to go through the circuit exec­

utive in dealing with the chief judge, the Administra­

tive Office or the court, and that the circuit execu­

tive has no authority to interfere in the oper2tion of 

the cler k 's off ice. However, the c irc u i t executive 

should feel free to make suggestions to the clerk for 

possible improvements in practices and procedure. This 

view was shared by several other judges. 

However, one judge felt the functions of clerk and 

circuit execuctive should be clearly defined to elimi­

nate potential as well as actual overlap. He JTlen­

tioned, for example, that after the late Judge J. 

Braxton Craven, Jr.'s sudden death both the clerk and 

the circuit executive, without the knowledge of the 

other, sought to make arrangements for closing his 

office and assigning his cases. 

Comprehensive Staff Support 

While a number of circuit executives have been ex­

cluded from much direct involvement in the operation of 
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the clerk's office or other supporting entitities, many 

nevertheless fel t that their role should be that of 

line supervisor, and expect to operate in that fashion 

in time. The D.C. Circuit executive is a notable ex­

ception: he emphasizes the staff or supportive nature 

of his position. As 2 result, both the clerk and the 

circuit executive maintain their independent responsi­

bilities, despite the expectations of some members of 

the court that the circuit executive would serve as a 

"super clerk." Both the clerk and the circuit execu­

tive seem to work well together, and both attend judi­

cial council meetings so that each can have direct ac­

cess to the court regarding his areG of responsibility. 

It is the clerk who serves as secretary to the council, 

freeing the circuit executive for fuller participation 

as needed. 

One judge fel t thct the circuit executive "over­

sees the administration of the clerk'S office" by de­

veloping personnel cnd other pol icies for clerk's of­

94fice employees. The circuit executive emphasized that 

94. This judge suggested that the clerk's office has 
operated more efficiently since the circuit executive 
was appoi nted. A new cl er k was appo i nted about the 
sam e tim e a s the c i r cui t ex e cut i ve, sothe s p e c i f i c 
impact of the circuit executive is uncertain. 
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he deliberately does not become involved in the day-to­

day operation of the clerk's office and has avoided 

spending time on minor administrative and housekeeping 

matters that can be handled by the clerk's office or 

others. This reflects his understanding of good man­

agement practice and of the role the court expects of 

him. A written statement of activities of the circuit 

executive emphasizes that his relationship to the clerk 

is one of staff support rather than administrative 

direction. The circuit executive is charged with pro­

viding "guidance to the clerk of the court in property 

records and management, budgeting, and control of funds 

for furniture, etc." 

Although much less formally defined, the relation­

ship of the circuit executive and the clerk in the 

Sixth Circuit seems similar to that of the D.C. Cir­

cuit. As already mentioned, the circuit executive has 

attempted to minimize his involvement in the operation 

of the clerk's office. He has focused his efforts and 

attention on working with the district courts and gen­

eral support for the chief judge and court of appeals 

in matters that fall between administrative "jurisdic­

tions. " He has ther eby min imi zed the conflict wi th 
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the clerk of the court of appeals. It seems probable 

that the court would be likely to follow the recommen­

dations of the circuit executive, should a disagreement 

arise between the clerk and the circuit executive as to 

some particular aspect of the operction of the court of 

appeals (including the clerk's office in particular). 

However, the cdvice would be more in the form of staff 

work for the court rather than administrative direc­

tive; the circuit executive is not the clerk's adminis­

trative superior. 

Conclusions 

The circuit executive can serve the court of ap­

peals best in a strong staff capacity without line re­

sponsibilities. He should be recognized as the senior 

administrative official of the court. Thus he should 

be encouraged to take a leading role both in routine 

"organizetionel maintenence" matters not clec>rly as­

signabl e to one of the suppor ting oper at ions, and in 

mat ter s of pol icy (espec i all y those tha t i nvol ve more 

then one supporting office). He should act through the 

court, the council, and committees, however, not simply 

as supervisor. 

Other arrangements have worked well. A strong ar­
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gument can be made for giving the circuit executive 

supervisory authority over the clerk's office, as well 

as such other entities as the library and staff attor­

neys. Tha t ar r angement forestall s the dim inut ion of 

the circuit executive's role we find in the "first 

among equals" approach. It also strengthens the cir ­

cui t execut i ve' s leadership in innovat ion because he 

has continuous access and responsibility in each sup­

port operation. These alternative approaches leave us 

unconvinced as a matter of policy, though we admit that 

the "staff" role we prefer is not the only one that can 

be made to work. 

Although items 1 through 10 of section 332(e) are 

merely suggestive or discretionary, they do suggest 

that the circui t executive has direct administrative 

responsibility over the clerk's office. In that 

degree, these provisions of the Circuit Executive Act 

conflict with the conclusions we have reached. In our 

opinion, the clerk should exercise administrative con­

trol: the circuit executive does not need to administer 

the per sonnel system, the budget, the account ing sys­

tem, the property control records, the collection, com­

pilation and analysis of statistical data, and so on, 
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at least with respect to the operations of the court of 

appeals. If the circuit executive is to have time to 

serve the many impor tont funct ions we have drawn in 

chapter I from the legislative history, assisting the 

court of appeals 2nd its entities, as well as the dis­

trict courts, in improving administration of justice 

within the circuit, he should be freed from the respon­

sibility of direct supervision of the clerk's office. 



CHAPTER IV 

THE JUDICIAL PROCESS IN THE COURT OF APPEALS 

Another major responsibility of the circuit execu­

tive--perhaps the most important one--is to help im­

. ...::1.. 1 95 Th' .prove t he JUu lC la process. is is not to suggest 

that the circuit executive can or should be involved in 

the decisional process by which each judge determines 

the prope r d ispos it ion of an appeal or mot ion. The 

circuit executive's role is not to decide cases but to 

facilitate and expedite the decision-making process. 

By common agreement there has been a large poten­

tial role here. Court of appeals judges have neither 

the time nor--in general--the specific training or ex-

per ience to find technical and procedural possibil i-

ties, evaluate them, and refine them into proposals 

that address the court's specific needs and prefer­

ences. One circuit executive feels that most judges 

95. The term "judicial process," as used in this re­
port, refers to all steps by which the court of appeals 
conducts its judicial business--primarily deciding mo­
tions, writs and appeals. Chapter I showed that Chief 
Justice Purger, Mr. Segal, and Sen2tor Tydings, among 
others, gave special emphasis to this area in support­
ing the Act, as did the Pmerican Far Association Re­
port. 

lJO 
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are too busy and some too "set in their ways" to try to 

plan for the future and develop new approaches and 

techniques for handling the work of the court. 

Potential Role of the Circuit Executive 

~t Q minimum, the circuit executive can assist the 

clerks and others in ensuring that the court has suff 

cient resources to maximize the effectiveness of each 

judge. Consistent with the staff role recommended in 

chapter III, the circuit executive should, for example, 

ensure that the clerk t s off ice has sufficient well ­

treined and efficient personnel so that briefs, 

records, transcripts and other necessary papers are 

available when needed, so delays resulting from incom­

plete or lost records are avoided. The circuit execu­

tive may have a similar role in improving the assist ­

ance rendered by the court t s library staff, ensuring 

not only that necessary materials are available but 

also that the professional staff can provide biblio­

graphical and other supporting assistance. The circuit 

executive may also have a role to play in the recruit ­

ment and selection of staff law clerks for the court 

and he clearly is or should be responsible for ensuring 
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that they have the necessary physical resources to per­

form their work effectively. 

While the clerk of the court of appeals should be 

responsible for seeing that his office utilizes the 

most efficient and effective methods and equipment, it 

is a clear purpose of the ~ct that the circuit execu­

tive should be able to provide advice and assistance. 

Furthermore, it is undoubtedly the circuit executive 

who should be in the best position to ensure that each 

judge and his staff have the most effective office 

equipment and techniques available. Probably he should 

assist in obtaining equipment as needed. 

'I'her e is gener al 13g r cement cmong judges tha t the 

c i rcui t execu ti ve should be r esponsi ble for the j ud i ­

cial process to this point: providing the best pos­

sible support for judges end their support personnel. 

Whether the circuit executive's role extends beyond 

log ist ics is a question more in dispute. Some judges 

iJre concerned that the circuit pxecutive might become 

too involved in "judicial business," apparently re­

flecting concern that the circuit executive Il'ight en­

croach on the decisional process. However, experience 

to date suggests that the circuit executive ccn assist 
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in improving the procedures for processing ccses up to 

the court's decision, and the procedures for dissemi­

nating those decisions, without violating the integrity 

of the dec i s ional process. Ci rcu i t execut i ves can and 

should suggest procedures that would increase or speed 

the judicial product without lowering or reducing its 

quality. 

For example, circui t executives have stud ied and 

made recommendations for more effective use of court 

personnel (staff cttorneys), development of screening 

procedures, elimination of oral argument or written 

opinions, consolidation of related cases or cases 

involving similar issues, use of different court terms 

or schedules and experimentation with settlement 

schemes. At best, they have provided sufficient infor­

mation about possible innovations that the judges h2ve 

relied on staff work in determining if a proposal is 

suitable for adoption. The use or adoption of such in­

novations has been and remains a decision made only by 

the court. 
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An Overview 

Most circui t executives have helped secure per­

sonal and physical resources for the court. However, 

relatively few have assumed--some have been prohibited 

from assuming--2 major role in recommending or sug­

gesting new procedures to the court for improving the 

efficiency of the appellate process. A substantial 

number of judges interviewed indicated that this has 

been their greatest disappointment with the Circuit 

Executive Act. 

The circuit executives' contribution in this area 

is mixed. In only two circuits do the circuit execu­

tive and a majority of the judges of the court of ap­

peals generally share the view that the circuit execu­

tive should have a m or role in proposing specific im­

provements in the judicial process. One of these cir ­

cuit executives emphasizes that his role is not simply 

to carry out the policies and ideas of the chief judge, 

the court and the council, but rather to be c creative 

force in the development of changes, improvements and 

innova t ions wi th in the c ir cu it. Most of the judges 

agree. There was one judge from this circuit who men­

tioned that some judges felt the circuit executive was 
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getting too involved in the management of the court, 

and several were critical of specific innovations the 

exec uti ve hed proposed. However, most judges greatly 

valued the executive's achievements, and indicated that 

he was not reaching beyond his authority. Furthermore, 

it was apparent that both the chief judge and the judi­

cial council have provided the circuit executive con­

sider able freedom in making recommendations and sugges­

tions for improv ing the j ud ic ial process, in a degree 

not present in most other circuits. 

Another circuit also supports active and effective 

participation of the circuit executive in the manage­

ment of judicial business. 96 For example, one judge 

there also emphasized that the court had modernized and 

improved its internal procedures during the six years 

he had been on the court, so thet he is able to handle 

96. In one circuit the contribution of the circuit ex­
ecutive as an institution to the improvement of the 
j ud iciol process is herd to assess because the incum­
bent had served as circuit executive for barely one 
year when this study was begun. However, prior to his 
appointment the present circuit executive (as adITinis­
trative assistant to the chief judge and cs senior law 
clerk to the court) was significantly involved in sug­
gesting improvements and changes in the method of pro­
cessing appeals. It appears that the court expects him 
to rem0in involved. 
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an increased caselocd in less time. He feels that the 

court I S improved procedures have allowed him to spend 

more time in deliberating and in disussing pending 

appeals with his colleagues. Thus, in his opinion, the 

judicial work product has improved both in quality and 

.quant1ty. 97 

In the other eight circuits the circuit executive 

has been less involved in case management improvements. 

This is in spite of the fact that numerous judges and, 

in some cases, the circuit executive himself, expressed 

concern over his relatively modest role. In one cir ­

cuit, the circuit executive is not CI lawyer and the 

court seems to assume that he could not contribute in 

h
. 98t 1S area. There and in CIt least four other cir ­

97. Specific improvments he referred to include the 
adoption of procedures for unpublished orders and brief 
opinions, and use of a screening procedure that elimi­
nctes ten percent of the cases from the oral argument 
schedule. Screening also reduces the length of argu­
ment in many of the argued cases. This has resulted in 
the abi 1 i ty of each panel to hear more cases per day 
(six), in addition to those decided without oral argu­
ment. 

98. In that circuit the court recently hired a senior 
staff law clerk partly to handle certain law-related 
issues 2ssoci.3ted wi th the management of the cour t of 
appeals. Judges fel t that the circui t executive was 
limited there, not being a lawyer. A district judge 
commented that the circuit executive should be a law­
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cuits, the circuit executive has had little involvement 

in the operation of the court of appeals, leaving those 

responsibilities to the clerk. 

In one circuit there is a pervasive concern that a 

circuit executive might improperly become involved in 

the court's judicial business. The concern does not 

seem to be limited to involvement in the decisional 

process (not a possibility), but seems to include most 

significant and sensitive areas of court operations. 

~lthough that circuit has a conscientious and diligent 

court executive, there seemed to be few policy creas of 

court operation in which he took the leading role the 

99Act seems to contemplate. He was, by contrast, 

yer, 21 though the incumbent had been a "really good 
circuit executive." This judge referred to his belief 
that a very large percentage of appeals in the circuit 
(approximately one-third) had very little merit. He 
suggested that the circuit executive could have devel­
oped improved screening procedures for handl ing cases 
of little merit with minimal expenditure of judicial 
resources, had he been a lawyer. However, this judge 
also recognized that the circuit executive--even if a 
lawyer--could only contribute in this regard if he were 
encouraged by the court to do so. 

99. For example, when the cour t decided to consider 
adopting the Second Circuit CPMP program (Civil Appeals 
Management Plan), a committee of judges was assigned 
that responsibility. Although the circuit executive 
offered to provide any needed assistance, one of the 
judges went to New Yor k to interv iew Second Ci r cu it 
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involved in several operational matters, such as arran­

ging for visiting judges. In this circuit, the clerk 

and his chief deputy are more involved in improving 

local rules and developing new procedures for handling 

.. . 1 ('0
cases t h an t he CIrcuIt executIve. 

What seemed surprising was that virtually all cir ­

cuit judges interviewed seemed well satisfied with this 

arrangement, while several district judges questioned 

the lack of involvement by the circuit executive in 

Lanagement of the court of appeals. One district judge 

commented that no one seemed to be doing any long-range 

planning or thinking about improving the administration 

of justice in the entire circuit. He indicated that 

this should be the responsibility of the circuit execu 

tive. f'\.nother fel t that the c ircui t executi ve WeS 

judges involved in the program c-no to collect data 
concerning the success of the progr2m. Then the chief 
deputy clerk--not the circuit executive -2n21yzed the 
data and reported hj s conclusions to the court. Thus 
the circuit executive wes not subst2~ti2l1y involved in 
~v21uating a program which his counterpart in the sec­
ond c i r cui t had imp 1 em en ted . Sc~ r.:: r' (' S ]:' ( )? 7 i n f r a . 

100. This is very likely bppropri2te: 2S the circuit 
executive said, he must use availcb10 talents to adv2n­
tage. ThE:: a r r angementis not whz t proponents 0 f the 
lct would have anticipated, however. 
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being "wasted" on routine administrative matters and 

should be more involved in the management of the court. 

(Some of this concern seems misplaced, however. 

Pressed for examples, one of these judges listed sev­

eral suggestions, nearly all of which were matters 

receiving the circuit executive's attention.) 

The circui t executive seemed to share those con­

cerns, indicating he would like to spend more time in 

long-range planning and less in "putting out brush 

fires." The clerk of the court of c:ppeals felt that 

the circuit executive should be able to delegC'te his 

routine administrative duties to an assistant so he 

could spend time and thought on present and future 

problems facing the court. 

~ surprisingly large number of judges in the other 

circuits expressed similar concern, many suggesting 

that improving the judicial process was the circuit ex­

ecutive's biggest responsibility and his biggest fail ­

ure. In one circuit a majority of the court seemed to 

share the view that the circuit did not need a court 

administrctor or business manager, but needed SOIPeone 

who would be respons ibl e fo r ca se managemen t, mck ing 

suggestions for changes in local rules and for improv­
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ing internal operating procedures. One sa id thct the 

circuit executive should be spending 75 percent of his 

time on case management. Another emphasized the cir ­

cuit executive should not only be an administrator, but 

an innovator. He pointed out thct a prior circuit exe­

cutive had suggested several beneficial improvements in 

,. 1 . 101 th . dl\the court s Interna operatIons. Mno er JU ge sug­

gested that the circui t executive should be analyzing 

the ccseflow and workload of the court of appeals in 

order to identify particular problems and recommend 

solutions. He emphasized that whatever improvements 

and innovations had occurred in the circui t were the 

product of thought and suggestions from the judges and 

the clerk, rather than the circuit executive. ]\nother 

judge concluded that improvements in the court of ap­

peals had come from severel herdworking judges who had 

improved their own procedures for handling cases. Ac­

cording to these judges, the significant changes came 

101. 'These incl uded a un Horm format for cour t opi n­
ions, as well as a system, including procuring new 
typewriters, so 211 opinions would be uniform in ?p­
pearance and printing opinions would no longer be 
necessary. It should be noted, however, that the court 
hc:d been critic2l of the large number and variety of 
suggestions the previous circuit executive had made. 
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about without major contribution from the circuit exe­

.cutlve. 102 

Similar complaints were reg istered in other cir­

cuits. In one circuit where the circuit executive, as 

supervisor of the staff attorneys, has been involved in 

the operation of the court's screening program, several 

judges fel t he still should be doing more to improve 

the operation of the court of appeals. One indicated 

the circuit executive should be suggesting utilization 

of new eguipment and recommending changes in local 

ruJes and in internal procedures for handling cases (in 

seVf~ral instances, he has done these things). Jl.nother 

voiced the hope that in the future the circuit execu­

tive would become more involved in the development of 

methods to assist the court in reducing its backlog. 

Still another judge felt that the circuit executive 

should conduct stud ies designed to exped i te the pro­

102. For example, one judge corrment that the court 
had received a great deal more assistance from the 
clerk than from the circuit executive in developing on 
C'ppeal s exped it ing system. The senne We s sa id to be 
true with respect to the court's screeniDg procedures. 
Improvements in the index of court opinions were wade 
by the librarian and senior staff attorney without sUF­
port or assistance from the circuit executive. 
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cessing of appeals, but he noted that ideas and sugges­

tions for such improvements were corning from staff at ­
.. . 103t orneys rather t han f rom t he CIrcuIt executIve. The 

most outspoken cr it ic of th i s c ircu i t execut i ve fel t 

that too little had been done by the circuit executive 

in developing procedures and techniques for handling 

the wor kload of the court. He fel t that the backlog 

could have been cleared up with proper planning, by de­

veloping new systems for using visiting judges, and 

better docket control. Finally, a judge suggested that 

the circuit executive could have made the court better 

aware of the practices, procedures and techniques being 

utilized in other circuits. He conceded that the cir ­

cuit executive had made reports on projects in other 

circuits when specificclly requested to do so by the 

court or council but this judge suggested that the cir ­

cu i t execut i ve should be better informed of develop­

ments in other circuits. Without request by the court, 

103. This judge emphasized that the staff attorneys 
should be primarily involved in processing and screen­
ing cppeals. The circuit executive, not the stC'ff 
attorneys, should be responsible for research projects. 
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he should br ing developmen ts to the attention of the 

l04court. 

Similar views were expressed by judges in other 

circuits. One indicated that several judges had been 

studying the possibility of creating a divisional 0 

fice, but that the circuit executive should have con­

sidered the possibility, done a preliminary study, and 

referred the problem--with his report and recommenda­

tions--to the jUdicicl council. This judge felt the 

executive was often passive or even negative concerning 

possible innovation, especially in matters of equipment 

application. Not only did the circuit executive rarely 

develop new proposals, he often responded to proposals 

of the judges only with problems or obstacles, rarely 

wi th sol utions to them. Another judge also commented 

that the c ircu i t execut i ve had not been enough of an 

innovator, and had made few suggestions for improving 

the operation of the court of appeals. l"·ccord ing to 

another judge, al though the circui t executive should 

104. The CAMP plan was mentioned as an example of a de­
velopment that the circuit executive should have made 
the court aware of, regularly reporting on the develop­
ment und success of the program. 
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not be directly involved in the routine operations of 

the clerk's office or the staff attorney operations, he 

should be making suggestions for improvements in the 

operation of those units as well. 

Judges mentioned specific problems which would 

have benefi ted from circui t executive attention. One 

d istr ict judge mentioned tha t, in hi s view, the cour t 

did not have an effective way of scheduling cases, par­

ticularly emergency matters. He elso mentioned the ex­

istence of substantial disparity in the caseloads and 

opinion production of individual judges on the court. 

However, as mentioned previously, it is clear in 

some circuits that the circuit executive has JTlade a 

substantial impact in improving the administration of 

justice, directly reducing delay and court congestion. 

In the Second Circuit one judge indicated that in spite 

of a fifty percent increase in the workload, the court 

had reme ined cur ren t pr imar ily because of procedures 

developed and recomJTlended by the circuit executive. 

In the District of Columbia Circuit the circuit execu­

ti ve was cble to pred ict an incre2se in filings, cnd 

persuaded the court to increase the number of appEcls 

it heard per day (from three to four) and to employ ~d-
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ditional sitting panels per year. Further, the circuit 

executive (not a committee of judges) studied the use 

of staff law clerks in other circuits and reported ob­

servations and recommendations to the court. The 

Seventh Circui t executive has developed and proposed 

many of the procedural refinements implemented there in 

recent years, many of them in one of his previous capa­

cities, before he was appointed circuit executive. 

Limiting Factors 

The circuit executives themselves cannot be blamed 

entirely for the disappointment in this area.] 05 Tn 

one case the circuit executive stands willing and eble 

to study and recommend improved proced ures for d i s-

patching cases. The court, however, has made it clear 

as a matter of policy that it is not interested in most 

innovations, new procedures or new equipment proposed, 

and prefers to proceed as it has in the pc;st. The 

court is aware, however, that filings and backlog con­

105. It must be remembered that the Foard of Certifica­
tion stressed the need for "business managers" and 
seemed to discount the relevance of experience in court 
operations, the subject of this chapter. Also, few 
circuit executives were given an adequate "job descrip­
tion" when they were appointed: few knew what was ex­
pected of them, especially in this area. 



126 


tinue to mount; the executive has demonstrated this 

precisely, and projected the likely future consequen­

ces. Even where other circuit executives have been in­

volved there is a tendency to quickly criticize sugges­

tions that were not adopted, or if adopted, were not 

successful. Some of the criticism already quoted may 

be unwarranted, in fact. Sometimes judges were unaware 

of circuit executive action on issues they mentioned. 

Sometimes also, judges seemed to blame the circuit exe­

cutive for uncontrollable problems that beset their 

courts. Still, much of the criticism is supported by 

parallel comments of others, or by our observation. 

For a circuit executive to be en effective "change 

agent" in judicial process matters, there must be a 

fortunate match of an aggressive and knowledgeable exe­

cutive with a receptive court. ~n innovative circuit 

executive, trained and experienced in the judicial pro­

cess and aware of the problems of an appellate court, 

with sufficient insight and experience to recomend 

wor kabl e sol utions to j ud ic ia I problems, can ach ieve 

little unless his court is hospitable to such sugges­

tions and willing to experiment and implement them. 
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Finally, the role of the clerk is important in 

many of the circuits where the circuit executive has 

played a minimal role in improving the operation of the 

court. The clerk had often been providing studies, 

suggestions and recommendat ions for improvement. For 

example, in the Fourth Circuit, the circuit executive 

has not been significantly involved in developing new 

procedures for handling the court's judicial business. 

However, as clerk prior to his appointment as circuit 

executive he developed one of the early staff-supported 

screening procedures. A similar procedure was sugg~s­

ted and implemented by a former clerk of the Tenth 

Circuit, long before the Circuit Executive ~ct. ~nd in 

the First Circuit, where no circuit executive has been 

appointed, the clerk has suggested and implemented in­

novative procedures for assisting the court in mzin­

taining its calend2r. Thus, in some circuits the cir ­

cuit executive confronts a hostile climate for sugges­

tions or recommendations. Tn others, the clerk has been 

the innovator. 

Executive 

Several circuit executives hove made important 

contributions to court of appeals staffing. This can 
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be done in a fashion consistent with an effort to avoid 

interfering in the routine operation of supporting of­

fices. On behal f of the cour t the execut i ve can con-

d uc t the mor e burdensome aspects of recru i tmen t for 

senior positions. He can also devise and proposE 

court-wide personnel policies. 

In the D.C. Circuit, the circuit executive has 

handled the recruitment and screening of, and partici ­

pated in the selection of the senior staff attorney, 

the clerk, the chief deputy clerk, and the librarian. 

The Second Ci r cui t execut i ve, in 2dd it ion to r ecom­

mending a clerk's office reorganization that provided 

for better end more efficient staff support, has sug­

gested and implemented new recruiting, training and 

incentive procedures. Sever2l circuit executives h2vc 

been responsible for greatly improving library fecili ­

. d . 106tIes an servIce. 

The relationship between the circuit executive 2nd 

the staff attorneys is far from uniform among circuits. 

While all circuit executives provjde SOIl1e degree of 

"housekeeping" support for the staff ettorneys and may 

106. See chcpter II, supra, 2t 47-50. 
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also handle their personnel matters (appointment paper­

work, vacation, leave, etc.) in only two circuits does 

the circuit executive supervise, direct or oversee 

either the hiring or the work of the staff attorneys. 

Most judges think the latter unwise. One second c i r ­

cuit judge--an ardent supporter of the work and accom­

plishments of the circuit executive--expressed concern 

about the narrow line separating jUdicicl from adminis­

trative responsibilities. He expressed the view that 

staff attorneys should neither be hired by nor report 

.. . 107to t he Clrcult executlve. He and others emphasize 

that the staff attorneys should be hired by and report 

directly to the court because supervision of their work 

is primarily a judicial matter. Also, under the direct 

supervision of the circuit executive the stc>ff attor­

neys might get too involved in his projects, thereby 

reducing their effectiveness for the court. Finally, 

the best qualified candidates can only be attracted if 

a mec>ningful personal relationship exists between the 

staff law clerks end the judges of the court. 

107. In most circuits, the main purpose of the new 
position of Senior Staff Attorney was to supervise 
staff attorneys and rev w their work. 
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Other judges emphasized that it is more appropri­

ate for the staff attorneys to be supervised by the 

clerk than by the circuit executive in view of the nec­

essary close relat ionship between the cler k' s off ice 

and the staff attorneys, wi th both deal ing wi th the 

processing of appeals through the court. However, in 

one circuit the clerk is not particularly interested in 

supervising the work of the staff attorneys; that re­

sponsibility naturally falls on the circuit execu­

tive. lCe In at least one, where the circuit executive 

hed been directed to stay out of the operation of the 

steff attorneys, the staff attorneys had been given 

little direction; some sort of regular control and 

109supervision was clearly needed. Supervision by the 

circuit executive may be vcluable for other reC'scns 

also. A former circuit executive emphasized that the 

108. In the only circuit in which the circuit executive 
has direct responsibility over the staff attorneys, 
several judges expressed concern that the staff attor­
neys were becoming involved in research and other pro­
jects of the circuit executive, and were not devoting 
sufficient time and energy to assisting the court in 
processing cases. 

109. This problem may have been alleviated by the re­
cent employment of a senior staff attorney. 
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lack of direct supervisory authority over the court 

supporting personnel, including the clerk and staff 

attorneys, had reduced his effectiveness significantly. 

Finally, most circuit executives have been instru­

mental in obteining more personnel for their courts-­

both judges and supporting personnel. The circuit exe­

cutive for the Third Circuit was able to obtain ~dmin-

istrative Office approval for the addition of several 

deputy clerks to the clerk's office. The Fourth Cir­

cuit executive obtained an increase in staff law 

clerks. Especially impressive were the efforts of the 

D.C. Circuit executive to justify additional judges for 

the court of appeals. He demonstrated to the satisfac­

tion of the Judicial Conference and Congress that the 

appecls handled by that court were, on the average, 

more difficult than those in other circuits. ~ccord-

ingly,the court obtained judgeships for which it could 

not have shown justification. 

al Rules and Proc s 

Several circuit executives have made significant 

contr ibutions to the improvement of local rules and 

practices,110 Put only in perhaps two circuits have 

110. For example, the circuit executive and the clerk 
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the circuit executives been extensively involved in de­

veloping new rules and procedures governing both prac­

tice before the court of appeals and its internal oper­

ation. The Second Circuit executive has been involved 

in such matters. These include: 

(1) 	 The preparation of a manual for judges I 

law clerks. 

(2) 	 A criminal appeals expediting plan. 

(3) 	 Changes and improvements dealing with the 

filing of records and briefs. 

4) 	 A new procedure with associated local 

rules relating to motion practice before 

the court of appeals. 111 

The circuit executive also encouraged the court to 

establish the position of "motions clerk." This staff 

of the D.C. Circuit court, working together, proposed 
rules to expedite the processing of appeals. In the 
same circuit, the circuit executive and the chief staff 
law clerk have developed procedures for reviewing ap­
peals prior to calendaring so that similar cases can be 
clustered in groups for oral argument. 

Ill. These ferms require the moving party to include 
with each motion the name and address of opposing coun­
se), whether or not opposition is expected, whether 
oral argument hos been requested and a brief summary of 
the nature of the suit, the requested relief and facts 
and arguments in support of the motion. 
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law clerk assists on all motions, thereby freeing the 

judges' personal law clerks to concentrate on submitted 

appeals. The system also has provided better staff 

support on pending motions. The circuit executive has 

also contributed to the procedure for appointing coun­
112sel for indigent appellants. 

One of the major accomplishments of the circuit 

executive in this area has been his role in the reor­

ganization of the clerk's office. According to several 

judges, this expedited the processing of paper work 

through the clerk's office and reduced lost and mis­

placed files. Pt the same time the circuit executive 

also encouraged implementation of a new method for pro­

cessing briefs, records and other supporting materials. 

Finall y, the c ircu i t execut i ve has prov ided comments 

112. Each district court has its own list or panel of 
eligible attorneys, and the court of appeals has a sep­
arate panel. However, there is a judicial council rule 
that requires the same attorney to handle the appeal 
who handled the tr ial unless he is unable to do so. 
But some attorneys on the district court panel are not 
on the court of appeals' panel. The circuit executive 
et tempted to resolve the probl em by encou r.:'g ing the 
district courts to adopt procedures whereby attorneys 
would not be placed on their panels unless they were 
qual ified to serve on the appel] ete panel as well. 
However, this plen was rejected. 
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and suggestions on proposed changes to the Federal 

113
Rules of Appellate Procedure. 

The Second Ci rc ui t exec ut i ve a1 so proposed a new 

system for expediting criminc1 appeals within the court 

of appeals. The recommendation included substantial 

justification, beginning with a discussion of present 

problems, and problems which could or would be 1 ikely 

to exist in the future. The circuit executive's pro­

posed sol ution incl uded proposed changes or mod if ica­

tions to local rules that would be necessary to carry 

out the recommendation. Thus, the court was provided 

all the materials it needed to make a decision, and 

. 1 h d .. 114t hen 	 to lmp ement t e eC1Slon. 

Other circuit executives have mode some similar 

.b' 115contrl utlons. Several hove drafted or initiated 

113. The circuit executives and clerks generally heve 
been conspicuous by their absence froIT. Judicial Con­
ference committees dealing with trial and appella~e 
practice, and cour t administration and management In 
general. The same has been true of Federal Judicial 
Center prograIT.s, other than those directed to circuit 
executives, clerks and other supporting personnel. See 
chapter VII, infr . 

114. The circuit executive for the Ninth Circuit also 
was responsible for developing that circuit's plan for 
expediting criminal appe~ls. 

115. In viewing the substantial accomplishments of the 
Second Circuit executive it must be remembered th2t he 
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dcscJ:"iptions of the couJ:"t' s inteJ:"nal opeJ:"ating pJ:"oce­

dUJ:"€s. The Tenth Circuit executive was instrumental in 

preparation of a Practitioner's Guide. This volume is 

undoubtedly of greet value, especially to young practi ­

tioners or those with little or no federal trial or ap­

pellate experience. However, it apparently was pre­

pared by the staff attorneys at some loss in their ef­

fectiveness in providing screening end other support to 

the judges 0 f the cour t of appeal s. But in 2nother 

circuit, standards for internal operation were pre-

par , drafted and promulgated by a committee of judges 

without much input from the circuit executive. He was 

involved only In publishing and disseminating these 

materials. 

The circuit executive's role in screening programs 

usually corresponds to the circuit executive's re12­

tionship with the staff attorneys. For example, in the 

Eighth Circuit, where the circuit executive had little 

contact wi th the staff attorneys, the screening proce­

dures were developed by a committee of the court and 

has an effective staff far larger than any other. See 
note 57, s ra. 
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implemented by the clerk. In the TEnth Circuit they 

are administered by the circuit executive. llE 

The circuit executive for the Second Circuit has 

been extensively involved in that court's Civil Appeals 

Managemen t pI an (CAMP). PI though the concept behind 

CAMP came from the chief judge, the circuit executive 

was involved in the development, refincJT1cnt, 2nd imp]e­

mentation of the project from the start, as well as its 

evaluation. The circuit executive prep2red 2 memo 

recommending adoption of the chief judge's proposel to 

use a prehearing conference, as provided for in rule ?? 

of the Federal Rules of Appellate Procedure. The pur­

pose would be to explore the possibility of bringing 

about a settlement and voluntary dismissal of some of 

the cases before the court. It was further thought, 

even if settlement was not achieved, that the prchear­

ing confe rence could f ac iIi tate use of an abbrev i a ted 

transcript and record by narrowing and focusing the 

issues. Perhaps also, shorter briefs and reduced oral 

116. As mentioned previously, before his appointment 
the present circuit executive for the Fourth Circuit 
(as clerk of the court of appe<?ls) developed ane as­
sisted the court in implementing one of the nation's 
first screening procedures, utilizing staff law clerks. 
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argument would be possible. Furthermore, these confer­

ences could identify appeals which should be expedited. 

Typically, the circuit executive's report and proposal 

are complete with draft procedures and rules, and an 

While the JUdicial Center repor t end some ob­

estimate of the cost, framed in terms of time, addi­

tional staff, and space. 

1 J 7 

servers from other circuits have questioned in some 

degree the claimed success of CAMP, these criticisms 

are irrelevant to the present purpose. CAMP is a valu­

able and significant experiment in improving the admin­

istration of justice, and in reducing costs and delay. 

Similarly, the Second Circuit executive's important 

role in this 2nd other experimental programs is signi­

ficant beyond the degree of success of the ind iv idual 

program; it demonstrates that the circuit executive can 

be a meaningful force in seeking improvement of justice 

within the circuit. 

The Seventh Circuit executive has had a substan­

tial role in procedural innovations, and made signifi ­

117. J. Goldman, An Evaluation of the Civil Appeals 
Managerrent plan: ~n Experiment in JUdicial Administra­
tion (Federal Judicial Center 1977). 
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cant contributions also to the recent revision of the 

Federal Rules of Appellate Procedure (working with the 

senior staff attorney and the clerk). He developed the 

system of "docketing conferences" in all criminal and 

in many civil cases. The main functions of the docket­

ing conference (which may be conducted by telephone if 

counsel are out of town) are to ensure that all cdmin­

istrative matters are in order, that the record will be 

ready for the appeal, and to inform the circuit execu­

tive and staff of any special problems. The confer­

ences were held by the executive until early J977. The 

senior staff attorney, appointed then, conducts the 

conferences now. He prepares a schedule for briefing, 

reviews the appeal for jurisdictional problems, and de­

termines if there are related appeals that should be 

consolidated. Where there are large multi-defendant 

cases, he attempts to obtain agreement as to the selec­

tion of lead counsel to be responsible for the princi­

pal briefing and oral argument. (Other counsel provide 

supplementary briefs and argument). The circuit execu­

tive has developed and proposed many other innovations 

involving most aspects of the appellate process. 
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Scheduling 

In most United States district courts much of the 

sched ul ing of cour tact i v i ties is hand led, not by the 

judge himself, but by supporting staff (usually the 

118courtroom deputy clerk). Judges have been more in­

volved in court of appeals scheduling. Each court de­

termines, largely on the basis of past experience, how 

many court days will be scheduled per year and how many 

cases will be heard per day. Circuit judges, especial­

ly the chief judge, have generally undertaken one cal­

endaring function or another to assign cases or judges 

to the scheduled court days. 

In three circuits (D.C., Second and Third) the 

circuit executivE' has attempted, with a large mecsure 

of success, to guide this schedule by projecting the 

number of filings and appeals which will occur, and 

thel'r effect.l19 Sever a l'JUdges commented t hat t he 

118. In a few districts this activity is handled by the 
judge's secretary or by one of his law clerks. See S. 
Flanders, Case Management and Court Management in 
United States District Courts (Federal Judicial Center 
1977), esp. at 20-21, 66-67. 

119. In another circuit it was anticipated that col­
lecting data on appellate caseloads would be a princi­
pal responsibility of the circuit executive. However, 
the chief deputy clerk seems to have remained respon­
sible for collecting and disseminating data on jUdiciol 
business in the court of appeals. 
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biggest contribution made by the circuit executive was 

collection and dissemination of data on the work and 

"production" of the court of appeals. The circuit 

executive collects needed data from the ~dministrative 

Office and the clerk's office, and summarizes and ana­

lyzes it for the chief judge. For example, in a recent 

memor and um, a c ir cui t execut i ve noted that extr aord i ­

narily high criminal filings in the past month had been 

due to a large number of consolidated cases, and 

pointed out that these large consolidated cases carry a 

substan t iell y longer mean d isposi t ion time. The c ir ­

cui t executive concluded that the presence of these 

cases will prevent the court from showing a further im­

provement in its median time for disposition of crimi­

nal appeals. 

'The pr incipal purpose in collecting data on the 

number and types of appeals being filed is to be able 

to project the number of court terms per year and hear­

ings per day necessary to handle the anticipated 

filings. For example, in the Second Circuit the court 

attempts to establish the optimum number of cases it 

should have on its docket at the end of a particular 

term. Thus, a s the number of filing s fl uctuates it 
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becomes necessary to adjust the number of sittings in 

order to insure that the pending caseload remains on 

target. 

In several circuits the circuit executive also 

provides a monthly report to the chief judge showing 

the number of cases docketed, terminated and pending at 

the end of the month, and the number pending at the end 

of the pr ior month and one year before. In add it ion, 

the report reflects the number of cases under submis­

sion, the number of decisions rendered, and the number 

of cases awaiting decision. 

Collection and analysis of data on court of ap­

peals filings, dispositions and pending cases was one 

of the principal tasks assigned the circuit executive 

for the D.C. Circuit. He maintains tables and charts 

that reflect a breakdown of cases filed and disposed of 

per month by various categories, with comparisons to 

prior months and years. By maintaining these data the 

circuit executive is better able to predict the impact 

of new legislation. This is particularly important in 

the D.C. Circuit~ new legislation frequently involves 

review primarily or exclusively by this court of ap­

peals. These data allow the circuit executive to pre­
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dict more accurately the impact of legislation on the 

court and to convert this increased workload into a 

d...::l·· l' d h' 120need f or a ultlona JU ges IpS. 

Scheduling of appellate work involves three sepa­

rate and distinct elements that traditionally have been 

handled, at least in most circuits, by three different 

persons. The court must first determine how many days 

per year the court will hear oral argument, and the 

number of cases that will be heard or submitted per 

day. This decision is generally made by the court or. 

occasionally, by the chief judge. Next, decisions must 

be made as to when and where the court will S1 t, and 

which judges will compose the var ious panel s. This 

function has been traditionally handled by the chief 

Judge (or, in some circuits, by an assigned judge or 

committee of judges). The final step is to ass ign 

cases to particular panels. This task is almost 01ways 

handled by the clerk or his deputy. In some circuits, 

case assignments are made on a more or less random 

I •.)2S1S. In other circuits, an effort is made to place 

similar cases on the same panel, or to insure that the 

l20. See page 125, sUE!~' 
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total burden of each day's assignments is relatively 

constant, or both. 

It has generally been felt that the same person 

should not prepare the assignments of individual judges 

to the panels and the assignment of cases to the 

panels, to avoid any appearance that the court or chief 

judge can control decisions by placing certain cases or 

kinds of cases before certain judges. For this reason, 

in most courts the chief judge has determined which 

three judges will sit on a given panel and the clerk 

makes assignments of cases to a panel without knowing 

what judges will hear them. 

In at least five circuits (Third, Fifth, Sixth, 

Seventh and Ninth) the circui t executive is now in­

volved in the process, usually by assuming the chief 

judge's former duty to assign specific judges to par­

ticular panels. While it might be thought that such a 

task is too routine or mechanical an operation to be 

properly assigned to the circuit executive, it appears 

appropriate to us. Since it is desirable to separate 

the function of assigning cases from the assignment of 

judges, and since the former must be handled by the 

clerk of the court, it seems logical to assign to the 
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circuit executive the administrative responsibility of 

assigning judges to panels. Certeinly this is prefer­

able to leaving this time-consuming task to the chief 

. 121Judge.. The procedure seems to operate e ff ectlve1y. 


In only one circuit does the clerk handle the sched­


uling of terms and panelsj the chief judge makes panel 


assignments. 

The assignment of cases to panels is one of the 

major responsibilities of the circuit executive for the 

Seventh Circuit. For the past five or six years the 

circuit executive has been responsible for calendaring 

cases for oral arguments. This function began long 

before his appointment as circui t executive, when he 

served as administrative assistant to the chief judge. 

The circuit executive keeps track of the cases as they 

progress through the clerk's office, and reads or 

121. In one circuit a committee of the court nominally 
handles the setting of terms and the assignment of 
judges to panels, but the work is done by the circuit 
executive subject to the routine approval of the com­
mittee. The court established this arrangement in 
order to insulate the circuit executive from complaints 
and criticisms by members of the court who might feel 
that their assignments were somehow unfair. To us it 
seems unfortunate that it is necessary to shelter the 
circuit executive in this way when he is carrying out 
an important but clearly administrative responsibility. 
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reviews all briefs filed in every appeal. Until re­

cently he held all "docketing conferences" himself. A 

particular effort is made in the Seventh Circuit to 

avoid placing related cases or cases presenting similar 

issues before different panels. Whoever does this must 

have some understanding of the nature of each pending 

appeal. 

The Seventh Circuit executive is also responsible 

for screening recommendations, i. e., whether the case 

will be disposed of without oral argument, with limited 

or al a rgumen t or after full arg ument. This also re­

quires him to read the briefs in each case. 
122 He is 

responsible also for both assigning cases to individual 

panels and assigning judges to those panels. He uses a 

strictly random basis for assigning judges to panels. 

122. Reviewing, even perfunctorily, each brief filed in 
the Seventh Circuit is a major task for one individual. 
In view of the fact that only a small percentage of 
cases are decided without argument, the major screening 
decision is the amount of time the case will be permit­
ted for oral argument. Since oral argument (even when 
the full time is permitted in all cases) has been shown 
to take less than ten percent of a circuit judge's 
case-related time, it seems that this effort can save 
relatively little judge time at a great expenditure of 
the time of the circuit executive. The circuit execu­
tive feels that this reading is useful to keep abreast 
of administrative issues throughout the circuit. 
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The circuit executive is convinced that his time 

and effort are well spent due to the economy of having 

a single panel deal wi th a par t icular legal issue. 

Otherwise a number of panels would deal with the same 

issue and have to exchange proposed opinions to avoid 

conflicts. perhaps the most beneficial and important 

a.spect is the avoidance of inconsistent panel deci­

sions. 

It is anticipated that much of this responsibility 

will gradually be assigned to the senior staff attor­

ney. We strongly favor this; the circuit executive's 

job is to design procedural innovations, but not to 

carry permanent operational responsibilities for them. 

The cluster ing or consol idation of similar cases 

before the same panel of the court of appeals is under 

development in several circuits, notably the D.C. and 

Ninth Circuits. In the D.C. Circuit the circuit exe­

cutive and senior staff attorney are developing proce­

dures and recommendations for reviewing the cases and 

clustering them in an appropriate fashion. The circuit 

executive will not become involved in the day-to-day 

review and analysis of these cases. The Ninth Circuit 
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is using staff attorneys and an FJC computer applica­

tion to do this. 123 

A final area relating to the schedul ing of terms 

of court is use of visiting judges. 124 In nearly half 

of the c ircui ts the c ircui t executive ident i f ies the 

terms of court for which visiting judges will be 

needed. The circuit executive then, either personally 

or through the Judicial Conference Committee on Inter-

Circuit Assignments, contacts possible visiting judges 

to determine their uvailability. In these circuits, 

and in several others, the circuit executive handles 

the actual assignment of visiting judges to particular 

panels and provides for their administrative support. 

New Technology 

In most circuits the circuit executive has been 

involved in the evaluation and implementat.ion of 

equipment and aev ices to enhance the prod ucti vi ty of 

the court. For example, in several circuits the 

circuit executive directed the installation, training, 

J23. See M. Leavitt, 
dssignment System for 
Judicial Center 19~8). 
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testing and evaluation of LEXIS in cooperation with the 

Federal Judicial Center .125 However, in another cir ­

cuit WESTLAW was evaluated, not by the circuit execu­

tive, but by the senior staff attorney (as the user, he 

is a logical choice). In the Ninth Circuit the circuit 

executive, in cooperation with the .administrative Of­

f ice, initiated computer ized pr inting of opinions. In 

the Tenth Circuit, the circuit executive evaluated word 

processing equipment, use of facsimile transmission de­

vices, and establ ished a system for pr inting opinions 

and forms for both the cour t of appeal sand d istr ict 

courts. The Third Circuit executive has initiated the 

test there of computer ized word processing and trans­

mission, also in cooperation with the Federal Judicial 

Center. The Second Circuit executive instituted a sys­

tern to microfiche court of appeals briefs and records, 

as well as other innovations mentioned elsewhere. 

The Appellate Information Management System 

(AIMS), a computer software system now under develop­

ment by the Federal Judicial Center, results largely 

125. See A. Sager, An Evaluation of Computer .assisted 
Legal Resea rch Systems for Federal Cour t .appl iCotion 
(Federal Judicial Center 1977). 
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from c ircui t executive ini tiative. It has C'lso been 

the circuit executives who have managed the elaborate 

systems work necessary to develop a common "glossary," 

to standardize docket entries in the degree necessary, 

and to coordinate the needs of the circuits. It is 

clear that this project would not be in development 

without circuit executive initiative. 

Conclusions 

We concluded in the preceding chapter that some 

circuit executives have been too much involved in the 

operation of courts of appeals. By contrast, here we 

indicate they have generally been too little involved. 

There is another, corresponding difference: the pre­

ceding chapter deals with matters that have always been 

staff responsibilities, while the subject here is the 

more novel function of improving the judicial process 

itself. It is easier and yet often less essential for 

the circuit executive to have an impact on the clerk's 

office. To Cl.ssist the judges to improve the judicial 

process, however, the circuit executive must often seem 

to intrude on judicial prerogatives, and must inquire 

into and act on highly sensitive matters of policy and 

of judges' own work patterns. 



150 

Still, improving the judicial process has been and 

remains a very important field for exercise of circuit 

executive talents and experience. Those who have had a 

major impact have shown that much can be done. Famil­

iar i ty wi th the issues and setting have proved impor­

tant in this area; legal training and previous experi­

ence in the judiciary have been important elements in 

the success of the more effective circuit executives. 

Important also is continuous work with all courts of 

appeals offices, including the clerk's office. ~ cir­

cuit executive who is isolated cannot make knowledge­

able contributions to improving the judicial process. 

It is possible that many judges overstated the 

fail ing s of thei r c ircui t executive, though they may 

also have understated them. It may be that judges 

blamed circuit executives, in our meetings, for ills of 
126the court that had been beyond anyone's control. 

Often the judges were unaware of the executive's ef­

forts. However, most circuits clearly could use their 

executives to better advantage. Clearly also, most 

126. We v is i ted the cour ts near the end of an e ight­
year per iod of stead ily increasing caseload, but no 
increase in judges. 
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executives have not taken full advantage of available 

opportunit s to help improve the judicial process. 



CHAPTER V 

ASSISTANCE TO THE DISTRICT COURTS 

Neither the statute nor its legislative history 

gives a clear indication of the role of the circui t 

127executive in dealing with the district courts. The 

legislative history contains numerous references to 

tr ial court problems, and expressions of hope that a 

new court executive would provide assistance. However, 

it must be remembered that much of the testimony and 

other support for the bill related to the original pro­

posal to create executives for both the court of ap­

peals and the larger metropolitan courts. The act it ­

self heavily emphasizes the role of the circuit execu­

tive in dealing with the court of appeals. None of the 

suggested responsibilities involve the district courts 

only. The ones that refer to "courts within the cir ­

127. It is clear, however, that the circuit executive 
was intended to serve as staff to the jUdicial council 
and to enhance its supervisory role with respect to the 
d istr ict courts. (Chapter VI) The subj ect of thi's 
chapter I related but in some degree distinct, is the 
function as advisor or consultant to the district 
courts--judges, clerks, and others--in dealing with 
their problems. 

152 
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cuit" only involve studies, meetings, and reports. 

However, there seems to be considerable expecta­

tion that the circuit executive was intended to be just 

that--the executive for the entire circuit. Several of 

the executives see their responsibility as embracing 

the whole circuit, as do several circuit chief judges 

and other judges. Yet the prevailing view is that most 

circuit executives have become "circuit court of ap­

peals executives" or even "super law clerks to the 

chief judge of the court of appeals," as two district 

judges described them. 

Here again the problem seems to be that there was 

little planning or definition of the job. Even where 

there was a determination that the circui t executive 

should provide assistance to the di~trict courts, this 

f act was seldom effect i vel y commun icated to the d is­

128. The first three suggested responsibilities (28 
U.S.C. § 332(e)(1-3) refer to the court of appeals 
only. Subsect ions (4) and (5) may have been intended 
that way also; in any case the respons ibil it ie s men­
tioned--accounting, property control, space manage­
ment--are not major circuit executive matters. Sub­
sections (6-10) involve studies, meetings, and reports. 
While these may be critically important, epecially when 
conducted at council request in support of an imminent 
council action, they are not the primary concern of 
this chapter. 
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129trict courts. The chief exception is the Fifth Cir­

cuit, where the Circuit Executive Committee identified 

several areas where it expected the circui t executive 

to represent the entire circuit: 

1. 	 developing work measure standards for 

supporting personnel. 

2. 	 assisting in justifying the need for ad­

ditional supporting personnel for all 

courts within the circuit, and in ob­

taining authorization for such personnel. 

3. 	 determining the training needs for sup­

porting personnel of all courts within 

the circuit, and arranging with the Fed­

eral Judicial Center for appropriate pro­

grams. 

4. 	 developing standards and methods for de­

termining the need and justifying addi­

tional equipment, supplies, furniture and 

furnishings in all courts within the cir ­

129. It must be remembered that the circuit executive, 
1 ike the mag istr ate, was not an off ice the d istr ict 
courts sought. Rather, it was imposed by ini tiat,ive 
elsewhere. Jl.lso, the executive's identification with 
the j ud ic ial counc il is an add it ional obstacle to a 
role as a resource for district courts. 
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cuit, and coordinating these with the Ad­

min istrat i ve Of f ice and Gene r al Serv ices 

Administration. 

5. 	 investigating and evaluating the use of 

automated data processing systems and 

procedures for all courts within the cir ­

cuit. 

6. 	 representing the circuit as its liaison 

to the Administrative Office, GSA, state 

courts in the circuit, the Marshal's Ser­

vice, state and local bar associations 

and pr ivate civic groups interested in 

the work of the courts. 

The Committee recognized that the administration 

of each court was the responsibility of the judges of 

that district and the chief judge, but anticipated that 

the c ircu i t execu t i ve would provide "some ass istance" 

to the d ist r ict cour ts by cond ucting stud ies and pro­

viding standards, procedures and systems that would be 

useful to the d istr ict courts. On two occas ions the 

chief judge introduced the newly appointed circuit 

execut i ve at j ud ic i al conferences and emphas i zed the 

council's commitment to this understanding of the job. 
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The Tenth Circuit also perceived the circuit exe­

cutive from the beginning as someone who could advise 

and assist the district courts. The circuit executive 

for the Tenth Circuit is the former clerk of the Cen­

tral District of California: prior to that he served 

in an administrative capacity with the Los Angeles 

County Superior Court. He was selected as circuit exe­

cutive, in part, because the judicial council felt that 

his background and experience would allow him to be of 

significant assistance to the district courts. Shortly 

after his appointment the chief judge introduced him at 

a jUdicial conference, emphasizing his responsibilities 

throughout the circuit. 

However, in over half of the circuits the district 

judges and court clerks generally said that the circuit 

executive has been of little or no assistance. In gen­

eral they indicated that they perceived the circuit 

executive as significantly involved in arrangements for 

the annual judicial conference, receive statistical re­

ports and other information from him from time to time, 

but otherwise have very little contact with him. Most 

gave no examples of having sought assistance from the 

circuit executive. Generally they said they really did 
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not need his help.130 Surprisingly, in two circuits 

both judges and clerks observed that the circuit exe­

cutive never took the time to drop into their chambers 

or offices to see if they had any problems for which he 

could be of assistance, al though he was frequently in 

their building in connection with court of appeals 

hearings or other business. 

In most circuits there were occasional instances 

of help. For example, one judge in a metropolitan dis­

trict mentioned that the circuit executive had assisted 

the cour t' s mag istr ate committee in prepar ing statis­

tics and supporting materials to justify additional 

magistrate positions, and had helped the court obtain 

130. Typical are the comments of one experienced metro­
politan district court clerk, who indicated that he had 
received no real assistance or support from the circuit 
executive when he sought a swing court reporter. This 
clerk indicated also that he neither sought nor re­
ceived help in justifying additional judgeships for his 
court nor in his dealings with GS~. He concluded that 
the establishment of the position of circuit executive 
had been "nice for the chief judge of the circuit" but 
it had little overall effect on the rest of the 
circuit. 

An urban chief judge specifically mentioned that 
the circuit executive had not been of any assistance in 
gathering data and other supporting materials to justi ­
fy the distr ict s request for add i tional judgeships.I 

He gave no indication that he had requested such help,
however. 
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additional and more productive Xerox machines. He 

also mentioned that the circui t executive had helped 

the district court obtain authorization from the Admin­

istrative Office for additional personnel. The chief 

judge of the same district indicated that the circuit 

executive had been helpful when called upon, but that 

he had not sought his assistance often. He did mention 

that the circuit executive had been of some help in 

getting a swing reporter for the court. In another 

circuit one judge from a small rural district indicated 

that the circuit executive had helped r~solve the ques­

t ion of wher e a new j udgesh ip would be located, and 

arranged for accommodations for the judge. Also men­

tioned was tha t the c ircu i t execut i ve had ass isted in 

ar r angemen ts for establ ish ing a publ ic defender I s of­

fice. However, in the same circuit the clerk, chief 

judge and other judges of a metropol i tan cour t ind i ­

cated that the circuit executive had not helped them at 

all. 

In sharp contrast, there were at least two cir ­

cuits that differed markedly from the above. Most 

distr ict judges and clerks interviewed in the Sixth 

C i rcu i t ind icated that the c i rcu i t execut i ve had been 
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of real assistance to them. One circuit judge consid­

ered this an "unexpected benefit," as the circuit 

judges perceived the position as serving the court of 

appeals primarily. The circuit executive has made a 

specific and apparently successful effort to develop a 

good working relationship with clerks and judges in the 

circuit. (By his admission, he has been less success­

ful in assisting the other judicial personnel such as 

bankr uptcy judges and mag istr ates. ) Accord ing to one 

circuit judge, the circuit executive has "done a fan­

tastic job as liaison with the district judges." An­

other pointed out that this liaison between trial and 

appellate courts did not exist before. It was also 

pointed out, in contrast with the situation in other 

circuits, that the circuit executive was not viewed by 

the district judges or clerks as a "spy" or "arm" of 

either the chief judge of the court of appeals or the 

judicial council. Rather, he is considered someone who 

has the inte rest and abi 1 i ty to ass ist in r esol v ing 

problems. 

Comments from district judges were almost equally 

suppor tive. They mentioned, among other matter s, tha t 

the circuit executive had worked with the clerks of the 
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district courts in developing statistics to support re­

quests for addi tional deputy clerks and in resolving 

problems in court reporting and jury selection. 

Although their support was not as uniform, a num­

ber of judges of the Southern District of New York in­

dicated that their circuit executive had been of signi­

ficant assistance to them. One judge mentioned that 

the circui t executive had provided statistics supple­

menting those published by the ]l,dministrative Office, 

specifically, information regarding the number of trial 

days per year for each judge and the number Qf com­

pleted trials per judge. This judge emphasized that 

individual judges are isolated, and frequently are not 

aware of the procedures and experience of their col­

leagues. Therefore, circuit-wide data allowed a judge 

who was not maintaining pace to consider the possibil ­

ity of using procedures employed by colleagues who keep 

their calendars more current. More generally, he felt 

that the circuit executive had significantly improved 

the adm in istr at ion of justice wi th in the c i rcui t and 

within the district, by helping relieve district judges 

of administrative burdens. However, this view was .not 
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universal. The circuit executive's efforts were 

praised by some judges and criticized by others. 131 

Difficulties 

Several factors have limited circuit executive 

assistance to the district courts. Clearly a circuit 

executive's first priority is to serve the chief judge 

and other judges of the court of appeals, and the judi­

cial council. In some of the circuits, particularly the 

larger ones, the business of the court of appeals and 

judicial council takes most or all of the circuit exe­

cutive's available resources, so he has little or no 

132time to assist the district courts. with little or 

131. The reader should note that in this chapter (and 
perhaps others also) our method may understate the cir ­
cuit executives' impact, though it is also possible we 
overstate it. Broadly speak ing, we approach the ques­
tion as though it were similar to "consumer satisfac­
tion": if district courts do not report substantial 
impact of the new office as we explored the many ques­
tions listed in appendix B, we accept their view. How­
ever the circuit executive may have been involved in 
many district court matters, but have made a specific 
effort to take a "low profile" and avoid "grabbing 
credit," so his efforts may not be recognized. On the 
other hand, we sought out judges and clerks the circuit 
executive suggested as best able to comment on their 
work. 

132. Largely for this reason, in the Ninth Circuit the 
c ircui t executive ind icated tha t he could ass i st the 
district courts only on the specific direction of the 
judicial councilor the chief judge of the court of ap­
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no staff, the executives have had little time to spare 

for this. 

There is also doubt in some circuits that the cir ­

cuit judges or judicial council have committed the cir ­

't ' ,. h d" 133CUI executIve to assIstIng t e IstrIct courts. We 

have mentioned the two clear exceptions, the Fifth and 

Tenth Circuits. However, even those circuit executives 

do not seem to have had sufficient time to visit each 

district court on a regular basis or provide assistance 

other than with respect to certain specific projects. 

Other circuits gave no special emphasis to this 

responsibility. For this reason a number of district 

judges were somewhat surpr ised when asked whether the 

c ircu i t execut i ve had helped them or the i r cour ts. A 

number ind icated that they had not thought of ask ing 

the circuit executive to assist, feeling that he would 

not have time to do so or that the judicial council 

peals (except in obtaining visiting judges and in cer­
tain GSA work). His initial hope was to visit each 
d i str ict court wi th in the c ircu i t at least ever y two 
years. The press of other business and the size of the 
circuit made that impossible. With an assistant he may 
manage greater contact and assistance in the future. 

133. Sever al c ir cui t execut i ves use or have used 1et ­
terhead paper of the court of appeals, which seems to 
us to discourage any identification of the office with 
all the courts of the circuit. 
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would not want him to spend his time and energ ies on 

district court matters. 

Another impediment is the executive's responsibil ­

ity as staff to the judicial council. Since that body 

exercises a degree of supervisory author ity over the 

district courts, the circuit executive is sometimes 

seen as a "spy" or, less pejoratively, as a "represen­

tative" of the chief judge of the court of appeals or 

the judicial council, or both. Thus a number of dis­

trict judges in the Third Circuit expressed the feeling 

that greater awareness and involvement of the circuit 

executive in their activities and problems might carry 

wi th it greater intrus ion by the j ud ic ial counc il in 

the affairs of the district court. In their view, this 

presented a threat to the independence of district 

court judges. 134 

Initially there was almost universal suspicion and 

even hostility on the part of the clerks of the dis­

trict courts toward the office of circuit executive. 

134. This view was shared by a number of judges else­
where, especially in the Second and Ninth Circui ts. 
However, many in the Second Circuit felt that the cir ­
cuit executive had overcome this fear or suspicion. 
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As noted in chapter I,135 the Federal Court Clerks' 

Association and its officers, most of whom were clerks 

of district courts, raised the lone opposition to crea­

tion of the position. Some of the hostility, resent­

ment and suspicion remains. In most circuits the ini­

tial concern has mostly evaporated, because the dis­

trict court clerks have found either that the circuit 

executive can be of assistance (particularly in dealing 

with the court of appeals, the judicial council and the 

Administrative Office) or that the circuit executive 

neither helps nor bothers them. In several circuits a 

change in district court clerks has changed the cli ­

mate. Also there was a pr ior relationship in some 

other instances, often where the clerk and circuit 

executive knew each other at the Insti tute for Court 

Management. For example, the clerk of the District of 

Columbia district court has found the circuit executive 

not a threat, but has sought, obtained and valued his 

assistance on occasion. 

There seems also to be an attitude in some larger 

districts perhaps best described as professional jeal­

ousy. These clerks resent the circuit executives' high 

135. Pages 9-10, supra. 



165 


pay and status, feeling that their own responsibilities 

have at least equal scope and importance. Some also 

fear that the ex istence of a c ircui t executive will 

preclude creation of the office of district court exec­

utive, which they feel is needed. (Of cour se, in all 

of these cases, the d istr ic t cour t cler k feel s he is 

already performing the responsibilities of the district 

court executive; it would appear that the concern is 

primarily over title and salary.) There are isolated 

instances where the circuit executive has been of such 

assistance to the chief judge of a district court as to 

undermine the clerk's authority and weaken his position 

with the district chief judge, at least in the clerk's 

own view. 

Most disappointing in relation to the purposes of 

the Act is the feeling expressed by the chief judge of 

one circuit that the circuit executive cannot deal on a 

per sonal basis wi th d istr ict cour t judges. He said-­

and others appear to share the view--that district 

court judges would resent suggestions or recommenda­

tions coming from the circuit executive or any other 

staff member. 

Finally, the effectiveness of the circuit execu­
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tive in dealing with the district courts depends on his 

in teres t and ini t iat i ve , in the absence of spec i f ic 

encouragement by the judicial councilor chief judges. 

It is primarily in circuits where the executive has 

provided assistance without specific direction from the 

judicial council that a strong and useful relationship 

has been establ ished. The circuit executives for the 

Second, Sixth and Seventh Circuits indicated that they 

responded to problems arising in the district courts 

either on their own initiative or on the request of the 

district courts. On the other hand, the circuit execu­

tive for the Eighth Circuit has been specifically 

authorized by the chief judge and the judicial council 

to prov id e any ass i stance he can to d istr icts hav ing 

problems in handl ing their caseloads. The action was 

undoubtedly prompted by the fact that the prior circuit 

executive apparently saw his office as providing assis­

tance to the judicial council, but "direction" to the 

district courts; it was generally reported that he 

never offered to assist the district courts and de 

clined to work with court clerks. The present circuit 

executive indicated that he was spending up to 25 per­

cent of his time as an "ombudsman" for the enti~e cir­
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cuit, and there are other reports from the courts of 

assistance rendered by the circuit executive. 

There is some feeling among district court clerks 

and judges that the circuit executive can be of greater 

benefit to the smaller, rural districts. 1', number of 

the chief judges and clerks of metropolitan courts said 

they are able to deal effectively wi th the support 

uni ts 1 ike the Administrative Office and GSA. Due to 

the magnitude and frequency of their contacts with 

those agencies it is prefer able for them to deal d i ­

rectly. On the other hand, the smaller districts have 

less contact or expertise, so the circuit executive is 

a natural liaison for them. 

Circuit Executive Assistance 

Where the circui t executive has the time, inter­

est, ability, motivation and authority to work with the 

district courts, he has provided many forms of assist ­

ance. While few, if any, cir cui t executives prov ided 

the entire range of assistance discussed here, the fol­

lowing discussion provides examples of ways the circuit 

executive can serve the district courts. 

The circui t execut i ve can be accessible to d is ­

trict court judges and clerks as well as to other judi­
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cial and supporting personnel. Particularly in the 

larger circuits, the circuit chief judge may be exceed­

ing 1 Y busy and hard to reach. Furthermore, there may 

be matters which do not seem important enough to justi ­

fy a call to the chief judge, but which require atten­

tion or action at the circuit level. A number of 

judges and cler ks have found that they can go to the 

circuit executive. Some matters he can handle direct­

ly, others he can bring to the attention of the council 

136or chief judge at an opportune moment. 

Circui t executives have assisted distr ict cour ts 

with personnel needs and problems. Perhaps most signi­

ficant was the assistance of circuit executives in pro­

136. The comments of one Fifth Circuit district clerk 
were rather typical. He emphasized that before the ap­
pointment of the circuit executive there was no one at 
the circuit level a clerk could contact. He felt re­
luctant to attempt to contact the chief judge directly, 
but in most instances the clerk of the court of appeals 
could not assist him. He feels that the circuit execu­
tive has filled that need: he emphasized that the cir ­
cui t exec uti ve has been of real help to the d istr ict 
courts with respect to personnel needs, facilities and 
space problems, and in providing advice and assistance 
with respect to the operation, organization and staff­
ing of the cler k 's off ice. Unfor tuna tel y, other de­
mands on the circuit executive's time sometimes pre­
vented his offer ing much help. However, the circui t 
executive was helpful with regard to proposed changes 
and modifications in several of the district court 
plans when the clerk was attempting to ascertain judi­
cial council policy regarding possible changes. 
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v id ing date and suppor ting mater i al s just i fying add i ­

tional judgeships for several district courts. In the 

Seventh Circuit, Chief Judge William E. Steckler de­

scribed a problem the Southern District of Indiana had 

had in obtaining additional judgeships. The circuit 

executive helped the court prepare data which showed, 

because of differences in counting prisoner petitions, 

that the Southern Distr ict of Ind iana actually had a 

substantially higher caseload per judge than had been 

reported for other districts. This revised data con­

vinced the Judicial Council and Judicial Conference to 

..:1..:1" 1'..:1 h' 137approve two auu 1 tIona ) uuges IpS. (However, in 

several districts in other circuits the judges reported 

that the circuit executives had been of no assistance 

in preparing justification for cdditional judgeships.) 

Circuit executives also assisted district court clerks 

in preparing justifications for additional deputies. 

137. Unfortunately the Senate subsequently reduced the 
additions to one and the House eliminated that position 
before it was restored in the final Act. A similar 
situation obtained in the Northern District of New 
York, where the judges concluded that the Administra­
tive Office data on their district was incorrect. The 
circuit executive provided corrected data, and drafted 
materials that were ultimately used by a senator in a 
floor speech that led to restor ing the judgeship in 
question. 
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The executive can be especially helpful in usual situa­

tions. For example, a pro se clerk position was estab­

1 ished in East St. Louis wi th the circuit executive I s 

help in demonstrating unique need. 

The c ir cui t exec uti ves have been helpful in ob­

ta ining add i tional or par t-time repor ter s. In some 

circuits (the Third and Sixth are examples) the circuit 

executive has carte blanche authorization from the 

judicial council to approve temporary contract court 

reporters under 28 U.S.C. § 753(g). However, in an­

other circuit the chief judge specifically mentioned 

that the authority to approve a contract reporter for 

$800 was something that had to be handled by the chief 

judge and could not be delegated to the circuit exec­

utive. In a number of circuits, including the Second, 

Third and Eighth, district judges reported that the 

circuit executive had helped them get a swing reporter 

for their court. 

Among management issues in district courts, court 

reporter problems are almost uniquely a circuit problem 

as well. Late transcr ipts delay a tr ial cour tonI y 

with respect to motions for a new trial, or preparation 

of findings of fact and conclusions of law in a non­
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jury case. It is for the court of appeals that delay 

in producing transcripts may significantly delay the 

process ing of many or most cases. Th i s c ir cu it-wide 

problem that falls between the usual responsibilities 

of trial and appellate courts seems precisely the sort 

of issue best suited to circuit executive initiative. 

When ser ious delays arose in one distr ict, the 

circuit executive mounted a comprehensive attack on the 

problem. After meeting with the district judges he ar­

ranged with the Administrative Office to have a widely 

respected court reporter from outside the circuit make 

an on-site study of the problem and recommend ways of 

alleviating the backlog and delays. After the study 

was made and the report issued, the circuit executive 

ag ain met wi th the judges. The resul t was a prog r am 

that included retraining reporters the consul tent had 

found deficient, pooling existing court reporters, and 

providing some contract court reporter assistance. 

Noteworthy about this episode is that the circuit 

executive provided technical assistance to a metropoli ­

tan district court in a very sensitive matter, and the 

solution involved basic changes, not simply more re­

sources. Court reporter problems present notor iously 
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difficult management issues because trial judges often 

refuse to permi t anyone else to direct or supervise 

their reporters. It is rare for any outsider to inter­

vene successfully in court reporter matters, particu­

larly where the actions include a program to remedy 

specific deficiencies. 

While recognizing the circuit executive contribu­

tion, the judges of this district emphasized that the 

problems had been resolved by the court, and not 

through action of the judicial council. It is notable 

that the problem was resolved or substantially allevi­

ated to the mutual satisfaction of all concerned with­

out threatening the independence of the court, unneces­

sarily interfering with its responsibilities, or crea­

ting bad feelings between the court of appeals (or 

judicial council) and the district court. It is pre­

cisely this kind of service the circuit executive can 

best perform. 138 

138. The problem became apparent because of long delays 
in preparing transcripts for appeals, particularly with 
respect to cases tried by two judges who spend a great 
deal of time on the bench and have recently tried sev­
eral long criminal cases. The problem became especial­
ly serious when the court, which has a very heavy crim­
inal caseload and an exceptional number of long crimi­
nal trials, attempted to reduce its criminal backlog ih 
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The circuit executive for the Second Circuit 

helped resolve a similar problem. The Eastern District 

of New York, partly because of a great demand for daily 

copy, was late in producing ordinary transcripts. The 

c ircui t executive prov ided a per son to make a manage­

ment study, which reported that there was no management 

or coordination of court reporters. Here the circuit 

executive was able to persuade the Administrative Of­

fice to provide a person to collect data and to develop 

management procedures for the off ice. This procedure 

turned out to be so satisfactory that the court re­

por ter s themselves con tr ibuted fund s to h ir e a person 

to serve as office manager and staff. 

order to meet the requirements of the Speedy Trial Act. 
By reviewing JS-IO trial forms the circuit executive 
was able to show that, on any given day, at least four 
reporters were not in court: usually more were not. 
Although pooling seemed a possible solution, there was 
hesitation on the part of some judges who questioned 
the competence of some reporters. There was also need 
to establish policy as to how much work could reason­
ably be expected from each court reporter. 

The report filed emphasized that there was no sys­
tem for sharing workloads and that this was the princi­
pal factor in the delay and growing backlog. The re­
sult was that the circuit executive and judges agreed 
to develop and establish a modified court reporter 
pool, retr a in def ic ient cour t reporter s, and prov ide 
emergency court reporting assistance until the backlog 
was cleared up. 



174 


The circuit executive for the Second Circuit was 

also significantly involved in an attempt to provide 

court reporter assistance to the magistrates. The cir ­

cui t executive encouraged one of the magistrates to 

draw up a report detailing the problem and making suit ­

able recommendations. The report and recommendations 

were then circulated to all the magistrates within the 

circuit and were presented to the judicial council for 

its approval. These actions placed the recommendations 

before the the Administrative Office and the Magis­

trates' Committee of the Judicial Conference. 

Circuit executives have obtained temporary secre­

tar ies for distr ict judges. They have helped retain 

secretaries who might have been lost to the court sys­

tem by finding a temporary place for secretaries of 

district judges who died, or who for reasons of age or 

111 health no longer needed a secretary. Sometimes a 

secretary in this situation has served as pool secre­

tary, helping several judges as needed, and helping the 

court retain outstanding employees who are then avail ­

able when a new judge is appointed. 

In at least half of the circuits the circuit exe­

cutive is involved in the assignment of visiting judges 
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to district courts within the circuit. In the Second, 

Seventh and Ninth Circuits there were several examples, 

and favorable comments by district judges about assist ­

ance the circuit executive had given them in locating 

and arranging for visiting judges to help out either 

with temporary emergencies or excessive backlogs. In 

both the Second and Ninth Circuits the circuit execu­

tives indicated that they knew the state of the docket 

in each of the distr icts and the relative backlog of 

the district judges individually, so they were in the 

best position to know when a request from a district 

was justified and where a visiting judge might be 

found. Al though the Pi fth and Ninth Ci rcui ts have 

judicial council committees, mostly composed of dis­

trict court judges, to develop guidelines and arrange 

for the assignment of visiting judges among districts, 

it appears that the circuit executive is substantially 

responsible for recruiting and arranging for visiting , 
district court judges. 

A number of district court judges elsewhere, pri ­

marily in two circuits, indicated that they had unsuc­

cessfully sought assistance from the circuit executive 

in obtaining visiting judges. In one of these circuits 
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the chief judge indicated that the circuit executive 

could not deal with individual judges, district or cir ­

cuit; such liaison had to be conducted by the chief 

judge himself. 

In the Second Circuit, the circuit executive acts 

as liaison with GSA for the entire Foley Square court­

house, which houses both the Southern Distr ict of New 

Yor k and the cour t of appeals. Sever al judges com­

mented that the cond i tion of the cour tho use had sub­

stantially improved due to the efforts of the circuit 

executive. In the District of Columbia Circuit, the 

c ircu i t executive and the administr ati ve assi stan t to 

the chief judge of the district court coordinate space 

problems. There were other comments of a more individ­

ual nature. The circuit executive for the Eighth Cir­

cuit assisted a new magistrate in locating and equip­

ping his chambers. The chief judge of the District of 

Colorado stressed that the circui t executive had been 

of great assistance in providing court facilities on 

the western slope. 

On the negative side, a number of judges in a 

large circuit pointed out that the new judgeship bill, 

if approved, would create a crisis condition in their 
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courthouses because there would be inadequate space for 

district judges and resident circuit judges alike. The 

ci rcui t executive seemed obl i v ious to these problems. 

Surprisingly, some circuit executives seemed to be 

rather uninvolved in secur i ty measures for the build­

ing s shared by them, the cour t of appeal s and a d i s ­

trict court. In one location the resident district 

judge ind icated that ther e had been ser ious secur i ty 

problems and the c irc ui t executive had been of no as­

sistance, while in a smaller district in the same cir ­

cuit the chief judge indicated that the circuit execu­

tive had assisted in working with the Marhsal's Service 

and had provided for enhanced security protection 

during an important criminal trial. 

In the Sixth and Eighth Circuits a number of 

clerks indicated that the circuit executive had helped 

them in the i r deal ings with GSA and wi th the ~dminis­

trative Office. All these comments were made by clerks 

of relatively small districts (see page 167, supra). 

On a more sporadic basis, circuit executives have 

been involved in miscellaneous district court problems, 

from assisting and advising d istr ict judges as to how 

to report outside income, to the convening of three­
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judge district courts, to providing for a more effec­

tive method of distributing court of appeals slip opin­

ions to the d istr ict judges, to adv is ing the ch ief 

judge of the district as to what steps had to be taken 

to remove a United States magistrate who was not ade­

quately discharging his responsibilities. The Fourth 

Circuit executive circulated the result of his inquiry 

into the appl ication of the Hatch Act to court em­

ployees. The Seventh Circuit executive assisted a dis­

trict court in resolving a sensitive problem as to 

139where a particular district judge would hold court. 

A judge of the Southern District of New York re­

marked very supportively that the district court judges 

felt they could deal directly with the circuit execu­

t i ve wi thout need ing to go through the ch ief judge of 

either the district court or the court of appeals with 

139. A rather unusual problem, also in the Seventh 
Circuit, involv€d a defendant in a large narcotics con­
spiracy case who retained both local and New York coun­
sel, paying the latter a substantial sum of money but 
r €ceiving no services from him. After the trial had 
been completed the local counsel apparently refused to 
do any more work unless additional funds were made 
ava il able. The judge contacted the c i rcui t execut i ve 
to see if he could assi st. The c ircui t execut i ve 
recommended that the court hold a full hearing on the 
matter of fees and forward a copy of the transcript to 
the appropr iate New York bar association for possible 
disciplinary action against the New York counsel.' 
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respect to a host of administrative and building prob­

lems such as par king. The judge mentioned the estab­

lishment of a better restaurant for judges, and an art 

exhibit in the lobby, as recent accomplishments of the 

circuit executive. Th is judge ment ioned that he was 

nominally in charge of the "restaurant project" but had 

been able to delegate the entire matter to the circuit 

executive. 

The Second Circuit executive has taken many dif ­

ferent initiatives that have supported most aspects of 

trial court operation and work. He convened a ser ies 

of conferences and exchanges with the district Speedy 

Trial reporters, and supported the work of a pilot 

group of judges in one d istr ict who implemented the 

final time limits early. He has organized a number of 

central services for the building, many serving all 

courts in the circuit. Improved systems to use support 

personnel resulted from his initiatives, including a 

better system to assign cases to magistrates and a sys­

tem to assign probation officers to a single judge for 

presentence reports. Other areas in which specific im­

provements seem to have followed his in i tiat i ves ar e 

uniform local rules on bankruptcy f pro se clerks, in­
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terpreters, law clerk training, courtroom deputy staff­

ing, standards of decorum for courtroom deputies, ser­

vice of process, telephone equipment, courtroom sound 

equipment, data processing, librarian salaries, and 

outside management help. Perhaps most notable of all, 

he was invi ted by one large court to take a leading 

role in recruiting their clerk of court. At the 

court's encouragement, he provided numerous leads to 

promising candidates, assisted in screening, arranged 

for interviews, and participated actively in each step 

of the selection process. 

It is surprising that in many circuits few instan­

ces were reported of circuit executive help in suggest­

ing and providing modern office equipment for the dis­

trict courts. One helped provide tape recorders for 

use in several of the distr icts, others helped obtain 

modern filing equipment. This lack of activity is par­

ticularly surprising in view of the fact that it is 

generally perceived that the circuit executive is 

knowledgeable about office equipment and computers, and 

should be making that knowledge and expertise available 

to all courts within the circuit. 

Circui t executives have frequently been involved 
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in training, and arranging for a variety of conferences 

and seminars. For example, several circuit executives 

have ar ranged for a regular confe rence of ch ief d is ­

trict judges, providing them an opportunity to discuss 

their problems and giving the circuit executive an op­

portunity to learn of the problems of the districts, 

providing what help he can. Several also have provided 

for training conferences for district court clerks and 

chief deputy clerks. The Eighth Circuit executive ar­

ranges for annual district clerk seminars, annual ori ­

entation sessions for law clerks, and has arranged 

joint sentencing institutes. Other circuit executives 

have particiapated in planning sentencing insti ­

tutes,140 and workshops for district judges and confer­

ences for mag istr ates, usually under Feder al Jud ic ial 

Center auspices. The circuit executive for the Fourth 

Circuit has arranged an annual orientation conference 

for law clerks. 

Skepticism and concern was expressed over the 

value of some conferences, and of the executive's role. 

In one circuit a judge suggested that the circuit exec­

uti ve I s respons ibil i ty was 1 im i ted to ar rang ing for 

140. 28 U.S.C. f 334. 
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"coffee and doughnuts" and other administrative mat­

ters, and that he was not involved in substantive p1an­

ning or preparation. In another circuit there had been 

only two clerk conferences in three years, both ar­

ranged by the clerks themselves with the assistance of 

the Administrative Office, without any participation by 

. 141the circuit executive. Some clerks in circuits 

where the executive planned and convened a conference 

complained that they had been unproductive. 

Since few circui t executives have been much in­

volved in the organization, staffing or operation of 

the c ler k I s of f ice for the cour t of appeal s, or in 

improv ing case management at the cour t of appeal s, it 

is not surprising that few have had much impact on the 

district courts in those areas. However, the circuit 

execut i ve ass isted in a reorgan izat ion of the c1er k IS 

office for the Southern District of New York that fol­

lowed the change of that court from a master calendar 

to an individual calendar. More recently, he assisted 

141. It perhaps should be noted that in at least two 
circuits, and perhaps more, prior to the establishment 
of the off ice of c ircui t executive the cler k of the 
court of appeals was arranging for conferences of 
clerks of the district courts and, in some cases, other 
supporting personnel. 
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the district court in implementing a pilot program de­

signed to organize the court, both judges and support­

ing personnel, into clusters of four or five judges and 

associated supporting personnel to improve and decen­

tralize management and support. In the Tenth Circuit, 

the circuit executive, according to a district chief 

judge, spearheaded a computer program to assist the 

Central Violations Bureau Project. This project will 

automate receipt and processing of federal traffic 

offense s occur ring in nat ional par k and other feder al 

land in all districts in the circuit. 

Circuit executives have sometimes requested col­

lection, analysis and dissemination of data on district 

courts beyond wha tis publ ished by the Administr at i ve 

Office. While this has been some burden on the clerk's 

office,142 it has been valuable to several judges. The 

Second Circuit executive provides, on a monthly basis 

for each judge of each d istr ict, the number of cases 

filed and terminated both civil and criminal, and the 

142. One district clerk characterized the circuit exec­
utive as a "costless consumeri" he is able to require 
the clerks of district courts to collect data and ma­
terials at no cost to the circuit executive, but at 
significant cost to the operation of the district court 
clerks' offices. 
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increase or decrease in backlog. Additional data deal 

with trial days and other internal information. The 

chief judge of one metropol i tan d istr ict cour t com­

mented posi tively on the value of such data, feel ing 

that "the more we can tell each other about what we are 

doing, the better off we all are." Although these data 

are also collected to keep the judicial council in-:­

formed about the work of the distr ict courts, they 

benefit the district courts directly. However, several 

district judges feel the data collection and dissemina­

tion is highly improper, primarily because they provide 

"ammunition" to the council. 

In at least two circuits, the Fifth and Seventh, 

the circuit executives have been instrumental in estab­

lishing federal public defender and community defender 

off ices. In both c ircu i ts, the ci rcui t execut i ve be­

came aware of problems in the various districts primar­

ily through reviewing appellate cases, either for cal­

endar ing purposes or in connection wi th Cr iminal Jus­

tice Act vouchers. They collected the necessary data 

to justify the new offices and forwarded the informa­

tion to the chief judge of the affected district court, 
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explaining what steps to take to establish the office, 

if the court chose to do so.143 

An Unfinished 

Two points can be drawn from the above sampling of 

circuit executive assistance to the district courts. 

First, it is clear that there are many areas where a 

circuit executive can assist the district courts. Sec­

ond, it is equally clear, except in two or three cir­

cui ts, that the ass istance prov ided has been spor ad i c 

at best. Thus it is not surpr is ing that almost all 

persons interviewed in connection with this study in­

dicated that the circuit executive should be doing a 

great deal more to help the district courts. Even in 

the Sixth Circuit, a few district judges indicated that 

the circuit executive should be doing more to help them 

wi th their problems, espec ially problems relating to 

case management. 

143. In one district in the Seventh Circuit the circuit 
executive, based on his reading of briefs and tran­
scr ipts of cases handled by appointed counsel, became 
convinced that the quality of legal representation 
could be improved through the establ ishment of a fed­
eral public defender's office. He helped establish an 
office shared with an adjacent district, so public de­
fender service is available to both districts even 
though the caseloads fell outside of the guidelines 
established. 
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Elsewhere this view was more common among circuit 

judges than district judges. For example, in the Third 

Circuit the chief judge and several other circuit 

judges indicated that a primary task of the circuit 

executive should be to assist the district courts. 

Clearly, providing more than episodic assistance 

to the district courts would require that the circuit 

executive visit them occasionally. Some visits should 

be of several days. In this way he would get to know 

the personnel within the district, learn of their prob­

lems and be familiar enough with the setting to suggest 

workable solutions. The problem wi th this suggestion 

is obvious. The Fifth Circuit, for example, has nine­

teen districts; a week spent in each district would 

pre-empt nearly half a year. However, several execu­

tives have had remarkably little contact with their 

courts. A short visit each year, and a rotating visit 

of three days or so every three or four years would be 

144 a minimal burden in most circuits. As the execu­

144. There were too many complaints that the circuit 
executive had failed to visit the district courts, par­
ticularly the clerks' offices, even when they were in 
the building. While there may be justification for the 
failure of the circuit executive in large circuits to 
have visited each of the districts, there seems to be 
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tives fill the new position of administrative assist ­

ant, they will have more time to work with the district 

courts. 

Unlike other roles assumed by circuit executives, 

the role discussed in this chapter did not generally 

ex ist before. Although the clerks of a few circuits 

did arrange conferences for district court clerks, and 

may occasionally have attempted to help district court 

judges and district court clerks with management and 

administration problems, there has been no one who 

could bring both the perspective of an outsider and the 

expertise of a court manager to bear on the problems of 

the district courts. Also there is no one else who, 

because of his dealings with the Administrative Office, 

GSA and other agencies, can assist district court 

clerks and judges in resolving problems that may appear 

unique to them, bu t to the circu i t execut i ve may be 

relatively common. 

no reason for any circuit executive not to spend a few 
hours with personnel of the districts when he is there 
on other business. 



CHAPTER VI 

STAFF TO THE JUDICIAL COUNCIL AND JUDICIAL CONFERENCE 

Background 

The circuit executive is an officer of the judi­

cial council. He is appointed by the council and is, 

by statute, authorized to "exercise such administrative 

power and perform such duties as may be delegated to 

him by the circuit council."145 As indicated in chap­

ter I, there was considerable hope when the Act was 

passed that it would remedy some perceived failings of 

the councils. 146 These include a supposed failure to 

. h' . h' 147exerClse t elr supervlsory aut orlty, and failure to 

145. 28 U.S.C. § 332(e). Although most of the specific 
duties the statute suggests for possible assignment to 
the c ircu it execut i ve involve managemen't of the court 
of appeals (see chapter III, supra), two relate direct­
ly to the council: (1) conducting studies and preparing 
reports and recommendations to the chief judge and the 
circuit council and (2) arranging meetings of the cir­
cuit council. 

146. See notes 33-37 supra, and accompanying text. 
These matters are discussed more fully in our companion 
report, S. Flanders and J. McDermott, Operation of the 
Federal Judicial Councils (Federal Judicial Center 
1978). 

147. See P. Fish, The Circuit Councils: Rusty Hinges of 
Federal Judicial Administration, 37 U. Chi. L. Rev. 203 
(1970). 

188 
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achieve the administrative decentrclization expected 

when they were created. 148 Many judges interviewed in 

connection with this project emphasized that one of the 

major reasons for the establ ishment of the off ice of 

circuit executive was to improve the effectiveness of 

the judicial council, particularly in its dealings with 

149the district courts. 

The companion report of this project describes the 

work of the judicial councils. lSO This report de­

scribes how the circuit executives have served their 

respective judicial councils in light of the hope that 

the new position would add new dimensions to council 

work. 

Impact On the Councils 

The circuit executive is limited in his oppor­

tunities to achieve basic changes in council respon­

148. See J. Ebersole, Implementing the Circuit Execu­
tive Act (October 18, 1971) (unpublished paper in the 
Federal JUdicial Center library). 

149. Al though vir tually all judges acknowledge tha t 
this was a maj or purpose behind the establ ishment of 
the posi tion, most 
circuit executive's 
the court of appeals 
bility. 

of 
as

the judges 
sistance to 
as his most 

interviewed saw 
the chief judge 
important respo

the 
and 

nsi­

150. Note 144 supra. 
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sibilities or operation. He cannot be expected to sup­

ply leadership for the council and certainly should not 

assume its responsibili ties; his function is only to 

serve as staff to the judicial council. As a number of 

judges and circuit executives emphasized, the role of 

the circuit executive with respect to the judicial 

council must depend on the council's own perception of 

its role and responsibility. It seems fair to say that 

many circuit judges are not very interested in the work 

of the judicial council. Some emphas i zed tha t they 

were appointed appellate judges, not court administra­

tors.l 5l Others see the judicial council as a rela­

tively unimportant entity.152 In particular, we found 

very little enthusiasm for an increased council role in 

a more decentralized judiciary. 

151. Of course, since 1939 anyone appointed a circuit 
judge automatically became a member of the circuit's 
judicial council. There is no more justification for a 
circuit judge to ignore his administrative responsibil ­
ities as a member of the judicial council than his 
judicial responsibilities as a member of the court of 
appeals. 

152. One judge suggested that there is not much that 
the judicial council does that is "really important," 
while another suggested that the council had "minimal 
potential influence." 
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The circui t executive can hardly be expected to 

change these at ti tudes and perceptions. However, he 

can provide significant initiative and direction. 

In some circuits the judicial council has been the 

chief judge. In one circuit there were numerous com­

ments that the prior chief judge had handled "council 

matters" entirely on his own without involving either 

the circuit executive or the other members of the coun­

cil. Since the chief judge is chairman of the judicial 

council, he must provide leadership and direction for 

the council if it is to have much vitality. If he acts 

largely on his own, other judges may not be inclined to 

object. If he is uninterested in the problems of the 

district courts the council is not likely to be atten­

tive to those problems. 

Some chief judges have recently taken steps to 

counteract the apathy of some of their colleagues. 

Particularly in the large circuits, they have attempted 

to involve all of the circuit judges in the administra­

tion of the c ircui t by deleg at ing adm inistr a.t i ve re­

'b'l' , d' . 1 '1 'tt 153sponsl 1 lty to JU lCla councl comml ees. The 

153. In most circui ts such committees are composed of 
only circuit judges, but in several they include dis­
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availabil i ty of the circui t executive has fac il i tated 

the expansion of the judicial council committee struc­

ture. He can provide some staff support for commit­

tees, add ing to thei r effect i veness and reduc ing the 

burden of committee work on judges. Unfortunately, in 

some cases expand ing the committee str ucture has led 

j ud ic ial counc il comm i ttees to do wor k that could be 

delegated directly to the circuit executive. 

There is some doubt among the judges of several 

circuits, especially the Third and Tenth, as to the ex­

tent of the council's author i ty to supervise d istr ict 

courts. This uncertainty undoubtedly results from the 

fact tha.t counc il action in deal ing with a d istr ict 

cour twas repud iated by a spec ially consti tuted cour t 

of appeal s in a Th ird Ci rcui t case, and was not sup­

154ported by the Supreme Court in a Tenth Circuit case. 

trict judges as well. A number of second circuit com­
mittees also include lawyer members. 

154. In re Imperial "400" National Inc., 481 F.2d 41 
(3rd Cir. 1973), cert. denied, 414 U.S. 880 (1973): 
Chandler v. Judicial Council of the Tenth Circuit, 398 
U.S. 74 (1970). The "Imperial 400" case illustrates 
one of the ambiguities associated with council action. 
There the entire council -all of the active circuit 
j udges--d i rected the d istr ict court to remove an at ­
torney in a bankruptcy proceeding. A three-judge panel 
of the court of appeals (composed of three out-of­



193 


Even with an "active" council, there may be other 

obstacles to effective staff support. For example, one 

of the most beneficial roles that the circuit executive 

can play with respect to the judicial council is to 

serve as liaison between the council end the distr ict 

courts. However, in some circuits the "resident" cir ­

cui t judges have tr ad i tionally carr ied out this re­

sponsibility. In some cases they continue to do so. 

Finally, and perhaps most important, a purpose 

behind the creation of the eleven judicial councils was 

to achieve a degree of decentralization of the adminis­

tration of the federal courts. The extent of actual 

decentralization has been minimal, however. There is 

some evidence that the Administrative Office is willing 

circuit judges) later reviewed the district court's 
action and held the council order improper on proce­
dural grounds. Yet, at page 46, Judge Aldrich for the 
court said the councils have a "broader responsibility, 
to oversee the district court as a whole, not just in 
regard to day-to-day operations and internal problems, 
but in the larger perspective of the court's place in 
the body pol i tic . . . ." 

Similarly supportive language appears in the 
Chandler case, both in Chief Justice Burger's opinion 
for the Court (at 85, for example) and in Justice 
Harlan's lengthy concurring opinion. However, the 
dissents of Justices Black and Douglas seem to have 
been very influential: many judges, circuit and dis­
tr ict, refer red to the case almost as though the d is­
senters had spoken for the Court. 
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to delegate cer tain 1 imi ted responsibil i ties (such as 

the furniture budget, and possibly others) to the judi­

cial councils. Also, some recent legislation has 

empowered the councils to review district court plans 

and obtain court reporters by contract, for example. 

Otherwise, little has changed, though the councils do 

I , d .., d d 155carry out t he decentra Ize supervIsIon Inten e • 

Whether the circuit executive has succeeded in 

"vitalizing" the judicial councils is a question that 

defies a single answer. The perceptions of individual 
156judges vary. In most circuits, especially those 

that take a passive view of their supervisory responsi­

bil i ty toward the distr ict courts, the circuit execu­

tive is not often used in any meaningful way beyond 

routine staff assistance. Occasionally he is asked to 

investigate specific problems or emergencies. Some­

times he has an important role in reviewing plans the 

155. See Flanders and McDermott, note 145 supra, esp. 
pp. 26-35. 

156. In one circuit, several judges commented that the 
circuit executive had strengthened the council by pro­
viding staff support, but another judge commented that 
the circui t executive "hadn' t done very much to help 
the council. II In another circuit a judge who recog­
nized this to be a major function of the Circuit Execu­
tive Act concluded it was its greatest failure. 
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_. . b' 157dlstrlct courts must su mlt. 

However, the second circuit council has increased 

the scope of its activities in many areas. In some de­

gree this can be attributed to the presence of the cir ­

cuit executive. By recognizing or even anticipating 

problems, and suggesting council action (or the ap­

pointment of a council committee to undertake an inves­

tigation and recommendation), the circuit executive has 

encouraged the judicial council to increase its sensi­

tivity to the problems of the district courts and to 

press for a larger role in relation to the Judicial 

Conference of the Uni ted States. In other circuits, 

notably the Sixth, the circuit executive provided as­

sistance to the district courts in a succ~ssful attempt 

to resolve local problems before they reach a state 

that requires judicial council attention or action. He 

has done this with the general approval of the judicial 

council, but usually without specific direction. Given 

the relatively passive role of most judicial councils, 

it may be that the circuit executive can best serve the 

council by assisting the district courts in solving 

157. See notes 165-167 infra. 
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their own problems so that the judicial council need 

not become involved. 

Only the Fifth Circuit attempted to define the 

circuit executive's role in advance. According to the 

report of their Circuit Executive Committee, adopted by 

the Fifth Circuit Judicial Council, the circuit execu­

tive was to: 

( 1 ) Serve as secretary to the council, 

( 2 ) Prepare the schedule of meetings as 

directed by the chief judge, 

( 3 ) Coordinate and prepare the agenda for 

meetings, 

(4) Prepare reports containing bockground, 

evaluation and recommendations regarding 

subjects on the agenda, 

(5) Based on council decisions, prepare poli ­

cy statements, orders and rules for sig­

nature by the chief judge and the 

council, 

(6) Take and prepare minutes of the council 

meetings, and 

(7) Study the duties, functions, practices 
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and procedures in other circuits and 

inform the council. 

This is a fairly narrow list for a "managing part­

ner." All but the fourth and seventh items are purely 

ministerial: even those items are reactive only. 

secretary to the Judicial Council 

Section 332(e)(9) recommends that the circuit exe­

cutive attend judicial council meetings and serve as 

secretary for the council. In most circuits the clerk 

158of the court of appeals had served as secretary. In 

three circuits, however, the junior judge had prepared 

and distributed the minutes to the members of the coun­

'1 159Cl • In nea r 1 y all circu its the c ircui t execu­

158. In the Ninth Circuit the junior judge had been the 
secretary to the judicial council. Neither the court 
clerk nor any other staff had attended or participated 
in judicial council meetings, and some judges initially 
objected to the circuit executive's presence. 

159. One judge mentioned that this responsibility took 
up to 40 hours per year. Thus the mere fact that this 
responsibility has been assumed by the circuit execu­
tive has resulted in a substantial saving of judge time 
in several circuits. Former Chief Judge J. Edward 
Lumbard of the Second Circuit mentioned that, as chief 
judge, he personally prepared the agenda for each coun­
cil meeting and spent a great deal of time and effort 
in preparing for council meetings. In handling these 
matters the circuit executive saves substantial time of 
the chief judge. 
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tive now serves as secretary to the judicial coun­

cil. 160 

In circuits where the clerk previously h2ndled 

these duties, there were indications that this function 

was being better handled by the circuit executive. For 

example, the Sixth Circuit executive emphasized that as 

clerk he merely attended meetings and prepared the 

minutes. He was not responsible for preparing the 

agenda, providing supporting materiaJs for the meeting 

or implementing the decisions and policy of the coun­

cil, as he does now. Furthermore, there were several 

indications that council meetings in many circuits are 

now more efficient because the circuit executive re­

views many of the matters on the council's agenda, and 

makes recommendations for council action that could be 

quickly voted upon by the council. In the Fifth Cir­

cuit, the circuit executive prepares a "book" for each 

judicial council meeting, which contains reports and 

other supporting material for each item on the agenda. 

Th i s compilat ion helps to exped i te the discuss ion of 

agenda topics and action on them. 

160. In two circuits the clerk still serves as secre­
tary to the council but the circuit executive also at ­
tends council meetings. 
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The cle r ks have generall y been d ispl aced by the 

circuit executive; in less than half the circuits does 

the 	 clerk still attend council meetings. This might 

not present a problem if most meetings were restricted 

161to judicial council matters. However, a review of 

numerous agendas of judicial councils reveals that, in 

most circuits, between one-half and two-thirds of the 

items on the agenda dealt with court of appeals matters 

only.162 Since so much of the business trans2cted at 

161. Only in the Th i rd Ci rcui twas ther e a determined 
effort to distinguish between judicial council issues 
and concerns of the court of appeals dealing wi th its 
own administrative problems. Separate meetings are 
held (sometimes they are consecutive) and separate 
agendas are prepared. The circuit executive serves as 
secretary for both meetings. 

162. A typical agenda contained the following items for 
discussion and possible council action: 

(1) 	 Repor t by the custod ian of the 1 ibr ary
fund and others I 

(2) 	 Report of the senior staff attorney, 
(3) 	 Repor t on pet i tions for rev iew of bank­

ruptcy judge orders pending in the dis­
trict court more than 60 days, 

(4) 	 Discussion of screening panel procedures, 
(5) 	 Review of cases under adv isement by the 

court of appeals, 
(6) 	 Consideration of a salary increase for 

the circuit executive, 
(7) 	Discussion of the use of the circuit 

executive's discretionary fund, 
(8) 	 Report of a committee studying the reor­

ganization of the circuit's judicial con­
ference, 
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most council meetings deals with the court of appeals 

it is unfortunate that the clerk is sometimes not pres­

ent. This further tends to isolate the clerk from the 

handling distinct matters. 

court. In other circuits both the clerk and the cir ­

cuit executive attend judicial council meetings, e?ch 

163 

The 	 full exten t of the cir cui t executive's staf f 

(9) 	 Discussion of proposed revisions to the 
court of appeals' plan for expediting 
criminal appeals, 

(10) 	 Approval of attorney's expenses in civil 
cases to be paid from the library fund, 

(11) 	 Discussion of plans for holding court in 
various locations throughout the circuit 
as part of the court's Bicentennial pro­
gram, 

(12) 	 Discussions relating to striking disci­
plined attorneys from the roll,of attor­
neys admitted to practice in the court of 
appeals, 

(13) 	 Approval of the recommended places of 
holding court during the next term, 

(14) 	 Discussions of amendments to the division 
lines for one of the districts within the 
circuit. 

(15) 	 Discussions concerning the practice of 
providing complimentary slip opinions to 
several newspapers, 

(16) 	 Approval of the services of a judge as 
the executor in an estate. 

163. In the Fifth Circui t not only do the cler k cnd 
circuit executive regularly attend judicial council 
meetings but other staff members, including the chief 
deputy clerk, librarian and senior staff attorney, 
also attend and participate on a regular basis, as 
requested. 
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support beyond serving as recording secretary is not 

always readily apparent. In the nature of staff work, 

his contribution is muted in varying degrees. A review 

of the minutes of several Second Circuit council 

meetings reveals that the circuit executive is highly 

visible at such meetings, presenting reports and making 

recommendations to the council. By contrast, a review 

of the minutes of several Fifth Circuit judicial coun­

c il meet ing s did not disc lose extensive partic ipat ion 

by the circuit executive. However, it is clear in both 

circuits that the circuit executive is providing exten­

sive staff support to the judicial council. The dif ­

ference in visibility reveals something about the 

structure and operation of the two councils. Although 

the Second Circuit has a number of standing and ad hoc 

committees, much of the council business, particularly 

that of a routine nature, is handled by the chief judge 

and/or the circuit executive. Thus, the circuit execu­

tive presents many matters directly to the council with 

recommendations for council action. In the Fifth Cir­

cuit almost all matters, even relatively routine ones, 

are referred to a judicial council committee for study 

and recommendations. Committee recommendations are 
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then made by the committee chairman to the entire coun­

cil for its approval. The circuit executive's involve­

ment is not readily apparent, but we were advised by a 

number of Fifth Circuit judges that the circuit execu­

tive does most of the committee work, presenting a re­

por t to the committee which it generally adopts and 

presents to the council. 

It is undoubtedly beneficial to make substantial 

use of judicial council committees, especially in 

larger circuits, in order to make council meetings more 

ef f ic ien t and insur e that some judges give detai led 

attention to matters brought before the council. How­

ever, it seems that many more routine matters could be 

handled by the circui t executive and then presented 

directly to the entire council for approval. 

There are four maj or areas in which the c i rcu it 

executives have provided staff support to the judicial 

councils: 

(1) 	 Preparing summaries and recommendations 

with respect to judicial council review 

of such normally routine matters as sala­

ries for part-time magistrates and bank­

ruptcy judges, 
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(2) 	 Cond uc ting stud ies and invest igat ions on 

specific problems and then making reports 

to the council with suggestions and rec­

ommendations, 

(3) 	 Analyzing the var ious plans submitted by 

district courts to the judicial council 

for its approval, and 

(4) 	 Serving as a member (or reporter) of 

judicial council committees. 

Approval of Routine Matters 

Jud ic ial counc i 1 s are requ ired by statute to ap­

prove the appointment and salaries of bankruptcy judges 

and magistrates. Many part-time magistrates and bank­

ruptcy judges receive a very modest salary (a few re­

ceive less than $1,000 per year) and approval by the 

judicial council may be routine. In many circuits the 

circuit executive expedites the review and approval of 

such requests by preparing a brief summary of the re­

quest, including pertinent information such as the num­

ber of matters handled by the magistrate or bankruptcy 

164judge in the past year. 

164. In some circuits the circuit executive's review, 
evaluation and recommendation of such matters may be 
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In some circuits these matters may be handled by 

mail. The circui t executive prepares a summary and 

recommendation and circulates them and any supporting 

materials to each member of the judicial council. They 

notify the circuit executive of their approval or dis­

approval of his recommendation. If all approve, the 

circuit executive notifies the Administrative Office 

and handles the necessary paperwork. In these circuits 

such routine matters are not placed on an agenda for 

council meet.ings unless the chief judge, the circui t 

executive, or the resident circuit judge (or any other 

member of the council) ind icates the matter requires 

full council discussion. 

In two circuits there were indications that need­

less judicial council time was spent discussing routine 

matters because the circuit executive did not prepare a 

summary and analysis. There were no specific reasons 

given why these two circuit executives were not hand­

ling what is a routine task for most of their col­

leagues. However, in one circuit the chief judge gen­

superfluous. Several councils seem reluctant to dis­
approve requests when approved by the chief judge of 
the district courts and the appropriate division of the 
Administrative Office, or where the resident circuit 
judge concurs. 
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erally prefers to deal directly with the district 

judges. In the other there was a widespread lack of 

confidence in the effectiveness of the circui t execu­

tive. In a few other circuits the staff report and 

recommendations are made not to the council but to the 

chief judge, who then obtains the routine approval of 

the council--an effective use of the circuit executive. 

Conducting Inquiries and Collecting Data 

Prior to the Act, information about local problems 

was gathered either by the chief judge, a committee of 

the council, or frequently by the resident circuit 

judge. In several circuits the resident judge remains 

responsibile for making an informal investigation and 

reporting to the council, but in most circui ts such 

stud ies are now made by the c ircui t execut i ve. One 

circuit judge referred to the circuit executive as the 

judicial council's "field man" and mentioned that the 

circuit executive had been involved in such things as 

coordinating the FBI check of a nominee for a federal 

public defender position, and attempting to uncover the 

cause of delay in the processing of habeas corpus 

petitions in the district courts. {However, in the 

latter instance the chief judge suggested that the data 
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collected and presented by the circuit executive were 

inadequate due to the fact that he did not have suffi ­

cient time to do a thorough job and because he was not 

a lawyer.) The Ninth Circuit executive made a study of 

the authorized places of holding court in each of the 

districts within the circuit and submitted a report to 

the council for its action. 

The Sixth Circuit executive was described by the 

chief judge as the "investigative arm of the judicial 

council and its committees." In addition to formulat­

ing and implementing a plan to help court reporters in 

a large district to keep current with their tran­

scripts, the circuit executive has resolved a problem 

in one district resulting from the court's failure to 

follow its jury selection plan. As do several others, 

he routinely follows up on the Administrative Office 

list of old cases and motions under advisement. 

In addition to investigating specific problems 

refer red by the j ud icial counc i l, some c ircu i t execu­

tives have attempted to advise the council of any dis­

trict court problems. The Second Circuit chief judge 

commented on the importance of the continuing data on 

the district courts compiled and prepared by the cir ­
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cuit executive and presented regularly to the judicial 

council. Not only does the information provided en­

cour age the d istr ict courts and the ind i v id ual judges 

to take action to remedy existing problems, it also in­

forms the judicial council of existing or incipient 

problems within the circuit and allows the council to 

provide whatever direction and assistance is appro­

.prlate. 165 

Most c ir cui t judges ind icated that the i r ci rcui t 

execut i ve effect i vely conducted whateve r stud ie sand 

investigations were specifically requested by the coun­

cil. However, there was a general feeling that the cir­

cuit executive could be providing better information on 

the district courts either by maintaining close person­

al contact with the district court judges and clerks or 

165. For example, case flow data for the district 
courts presented to the Eighth Circuit judicial council 
by the circuit executive revealed the existence of a 
serious backlog in the Eastern District of Arkansas. 
The council responded by temporarily assigning several 
district judges and magistrates to that district to 
help relieve the backlog. 

We have made other suggestions in our report on 
judicial councils, supra note 146) at pages 22-26 and 
51-52. We conclude that the circuit executives could 
strengthen council work considerably through better use 
of available data. Appendix D of that report (pages 
87-94) discusses the uses and limitations of the judi­
cial statistics system for judicial councils. 
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by collecting, 'analyzing and monitoring data relating 

to district court productivity, backlogs and other 

problems. 

Review of plans 

The judicial councils are required to review and 

approve plans prepared by the district courts pursuant 

to several statutes, including the Jury Selection and 

. 166 th C' . 1 . 167 d thServIce [lct, e rimina JustIce f\ct, an e 

Speedy Tr ial Act. 168 The ex tent of a par t icul arc i r-

cuit's need for staff assistance in disch2rging this 

responsibility depends on the council's purpose in re­

viewing the district court plans. If, as is the case 

in some c ircui ts, the counc iI's purpose is mer el y to 

ensure that the district court plan conforms to the en­

abling act or to guidelines promulgated by the Adminis­

trative Office or Judicial Conference of the United 

States, the required staff analysis may be limited. It 

must be more comprehensive if the council's purpose is 

to ensure that the plan will be effective, or to 

166. 28 U.S.C. § 1863. 

167. 18 U.S.C. § 3006A. 

168. 18 U.S.C. §f 3165 & 3166. 
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h ' 'f' d" 169ac leve unl orml ty among lstr lCtS. Ba sed on com­

ments of many circuit judges, and our review of a num­

ber of memoranda containing circuit executives' analy­

ses and recommendations, it appears that in all but two 

or three circui ts the circuit executive is doing an 

outstanding job in making these reviews and recommenda­

, 170
tlons. 

In spite of this, there has been little involve­

ment of the circuit executive in the actual preparation 

of the district court plans. Since the circuit execu­

tive is familiar with the council's policy and its 

prior action on plans submitted by other districts, he 

can be valuable to district courts in drafting plans, 

or changes and amendments to existing plans. In the 

District of Columbia Circuit, the circuit executive 

indicated that he had offered to assist the distr ict 

169. According 
cuit's review 
formity." 

to 
is "

one 
to 

Ninth Ci rcui t judge 
achieve compatibility 

that 
not 

cir ­
uni­

170. It did seem in one or two circuits that the staff 
analysis and recommendations may have a minimal impact 
on the council's decision. There were indications that 
the council either accepted whatever plan was submitted 
by the district court or relied on the recommendations 
of a liaison judge, a council committee or, especially, 
a resident circuit judge. 
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court in preparing its plans but the district court 

never sought his advice or assistance. 17l 

Judicial Council Committees 

There is wide variation among the circuits with 

respect to committee structure and activities. In some 

circuits there are few judicial council committees and 

those are generally composed only of circuit judges. 

In other circuits there are both standing and ad hoc 

committees; in the Second Circuit, for example, some of 

these include both district judges and practicing at ­

torneys. The Fifth and Ninth Circui ts have an unusu­

ally large number of committees. 172 In the Second, 

171. There seem to be a growing number of problems re­
lating to plans, approved by the judicial council, 
which now present legal questions to be decided by the 
court of appeals. Judge Jack B. Weinstein has pointed 
out that courts of appeals often, in effect, find them­
selves reviewing their own plans when litigation 
reaches them questioning a district plan that, in turn, 
was based on a judicial council model. See Reform of 
Court Rule-Making Procedures 126 (1977). 

172. In addition to its regular judicial council meet­
ings, the Ninth Circuit holds a yearly weekend confer­
ence or symposium (not the Judicial Conference) at 
which time the council deals wi th major problems that 
cannot be handled at routine meetings. There is a ro­
tating chairman (a judge) who seeks ideas and sugges­
tions from other members of the court and prepares the 
agenda for the conference. The circuit executive then 
arranges the details and handles administrative 
matters. 
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Fifth, and Ninth Circuits, the circuit executives have 

been extensively involved in staff support. In some 

other circuits, it appears that the circuit executive 

often serves more as a passive reporter for the commit­

tees, and provides administrative staff support. 

The most extensive involvement of the circuit exe­

cutive in the judicial council committee structure oc­

cur s in the Second Circu it. The c ircu i t execut i ve 

often serves as a member of the committee, and acts as 

liaison between thecommi t tee and the chief judge, not 

simply as the secretary or reporter for the committee. 

In many cases it was the recommendation of the circuit 

executive that resulted in the creation of the commit­

tee in the first place. This approaqh is in keeping 

with the Second Circuit executive's perception of his 

role as the person who identifies problems, alerts the 

council to them, and conducts studies and suggests 

solutions without waiting for specific direction from 

the council. 

Delegation of Authority 

In Chapter II we suggested greater delegation of 

author i ty by many chief judges to the circui t execu­

tives. The same issue arises with respect to the judi­
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cial council, as the degree of delegation varies among 

the circuits. In some circuits the judicial council 

has given the circuit executive the responsibility to 

approve requests from district court judges for employ­

ment of temporary reporters pursuant to 28 U.S.C. 

§ 753(g). In the Third and Sixth Circuits, the delega­

t ion is vir tuall y absol ute, and the c ir cu it execut i ve 

handles all requests from the district courts. If he 

determines that the request is justified, he arranges 

with the Administrative Office for specific authoriza­

ton for a contract. The extent of the circuit execu­

tive's authority in the Fifth Circuit is less clear, 

however. The judicial council delegated to its circuit 

executive the authority to act on behalf of the council 

on request of district judges. However, the resolution 

also requires the approval of the resident circuit 

. d 173J u ge. 

173. The Fifth Circuit resolution provides as follows: 

Resolved: that the judicial council 
.•• does hereby delegate to its circuit exec­
uti ve the author i ty to act on behal f of the 
judicial council on requests of any chief judge 
of any district court of this circuit advising 
that additional court reporters are needed on a 
temporary basis and to determine whether the 
number of court reporters provided any such 
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The second circuit executive emphasized that rou­

tine operating problems normally are and must be his 

respons ibil i ty, wi thout necessary reference to either 

the councilor chief judge. Of course the judicial 

council must resolve all policy matters, but the cir ­

cuit executive indicated that he should be the one to 

relieve judges of handling day-to-day problems. When 

he receives telephone calls from distr ict judges on 

matters without policy implications he is free to deal 

directly with the district judges and agencies in­

vol ved, sometimes wi thout pr ior spec if ic approval or 

even knowledge of the chief judge of the court of ap­

peals or the judicial council. The Sixth Circuit exec­

utive has similar discretion to act for the council in 

routine matters~ he terms these matters "organizational 

district pursuant to 28 U.S.C. ~ 753(a) is in­
sufficient to meet temporary demands and needs 
and that the serv ices of add it ional cour t re­
porters for such district court (including the 
sen ior judges the reof when such sen ior judges 
are performing substantial judicial services 
for such court) are needed on a contractual 
bas is. The c ircu i t execut i ve is delegated the 
authority to communicate determinations made by 
him with the concurrence of the resident cir ­
cuit judge who monitors the particular district 
court concerned, to the director of the Admin­
istrative Office on behalf of the judicial 
council. (Emphasis added). 
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maintenance." This discretion seems necessary if the 

councils are to be relieved of detail work. 

One Second Circuit district judge pointed out that 

the circuit executive had proven his value as a "trou­

bleshooter" for the distr ict court as well as for the 

court of appeals. He also mentioned that an individual 

judge can deal directly with the circuit executive 

without having to go through either the chief judge of 

the court of appeals or the chief judge of the district 

court. He mentioned problems such as alloting parking 

spaces in the courthouse and arrangements for an art 

exhibit in the courthouse--all of which were handled by 

the circuit executive (by his staff, actually) without 

having to burden either the chief judge or the judicial 

council. 

There can be no doubt that the circuit executive 

must be circumspect in his dealings with the district 

court, and cannot speak for the judicial council unless 

authorized to do so. However, it seems desirable to 

encourage the circuit executive to work with the dis­

trict courts and other judicial agencies in an attempt 

to resolve problems early. Forestalling a crisis or 

breakdown that requires extensive judicial council in­
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vol vement or action is clear ly useful. We recommend 

that the circuit executive be given such leeway, with 

an understanding that he advise the members of the 

council regularly of his activities. 

Secretary to the Judicial Conference 

The Circuit Executive Act suggests the, circuit 

executive be responsible for arranging meetings of 

judges of the circuit. 174 This undoubtedly incl udes 

the annual judicial conference. All circuit executives 

are substantially involved in planning the annual judi­

c ial conference. In the Pi fth and Nin th Ci rcu i ts the 

circuit executive indicated that preparing and making 

arrangments for the ennual judicial conference was an 

enormous task. Obv iously the ar r angements ar e mor e 

complex in these large circuits. 

In several circuits there were indications that 

the circuit executive had relieved judges of a substan­

tial burden, thus freeing them to devote more time to 

judicial activities. However, in most circuits it ap­

peared that the c ircu i t execut i ve had merely replaced 

the clerk as the person who made the arrangements for 

174.28 U.S.C. § 332(e)(9). 
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the judicial conference, although there were some indi­

cations that the conferences were now being better man­

aged. In all circuits the cler k was pleased to be re­

lieved of the burden of the conference. 

In one or two circuits the circuit executive 

seemed to be spending excessive time on administrative 

175details and arrangements. With some notable excep­

tions there was little evidence that circuit executives 

had been meaningfully involved in planning the content 

and scope of the conference. Since the circuit execu­

tive should be uniquely aware of problems at both the 

district and appellate level he should be able to con­

tr ibute much to planning the substance of the confer­

ence. 

175. The Fi fth Ci r cui t executive has developed a com­
prehensive system for planning the annual conference. 
While these plans are most impressive, it seemed that 
most of the arrangements could now be handled by some­
one else, either on his staff or from the clerk's of­
fice. Most of the work is now done by his assistant 
and his secretary. Perhaps some' thought should be 
given to hiring someone on a temporary basis (using 
conference revenues) to handle many of the details now 
handled by the circuit executive. 



CHAPTER VII 

TRANSITION AND GROWTH 

Up to this point we have surveyed circui t execu­

tive activities by dividing the role into component 

parts. Sometimes the divisions have been artificial, 

separating closely related tasks from one another. In 

this final chapter we assemble some observations that 

bear on the circuit executives' experience as a whole. 

The role of circuit executive is in constant 

change, which makes it difficult to appraise in this 

report. Our central difficulty lies in this paradox: 

we must treat as an institution something that is not 

institutionalized yet. There is no stable or uniform 

role for the circuit executive. Not only do their as­

signments and activities vary, but the expectations of 

those around them differ, change, and are sometimes mu­

tually incompatible. The circuit executive institution 

today is simply the sum of the diverse assignments and 

activities of ten individuals, plus the experience and 

reactions of those they work with or serve. This is 

the reason we have been unable to avoid the occasional 

ad hominum character of this report. For the same rea­

217 




218 


son, it would be pointless to be dogmatic about many of 

our recommendations. 

The circuit executives themselves have had little 

guidance as they each defined the scope of their own 

work. What little guidance was available consists 

mostly of the hopes expressed when the Act was passed, 

and requests to undertake specific tasks. Taken to­

gether, the demands and requirements have been both ex­

cessive and conflicting. Probably the most useful pur­

pose this report could serve would be to contr ibute 

some guidance based on our estimate of the relative im­

pact and importance of the alternative commitments cir ­

cuit executives have made and can make. 

An Insider 

Perhaps our greatest surpr ise concerns the rela­

tive importance of skills a circuit executive brings to 

the job. The legislative history emphasizes skills new 

to the judiciary, especially those of industrial man­

agement. Indeed, the Board of Certification was evi­

dently intended to assure that the courts would con­

sider outsiders with entirely new skills and perspec­

tives. Senior-level experience in managing large or­

ganizations was especially desired. This infusion of 
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top management was intended to transform and modernize 

the courts. 

It has not worked that way. Least surpr is ing is 

that the recruiting base turned out to be relatively 

narrow. Many people are very critical of the Boare of 

Certification for certifying so large a number of re­

tired military officers. It seems to us probable that 

the Board had little alternative. Clearly the Board 

correctly acted on a Congressional intent in treating 

with skepticism the applications of circuit clerks and 

other court support personnel, unless they could show 

substantial outside training and experience. 176 On the 

other hand, if Congress intended to supplement existing 

staff wi th captains of industry, the Board could not 

help; few applied. Surely it would be unrealistic to 

expect the j un ic iary to at tr act success ful bus iness 

executives at mid-career. Executive Level V (currently 

$47,500 per year, it was $36,000 in 1971) is impressive 

wi th in the feder al bureaucracy and among cour ts, but 

not in industry. 

176. Se~, e.g., testimony of Bernard G. Segal, July 
Hearings, esp. at 31, and of Newell W. Ellison, Novem­
ber Hear ing s at 427. There a re also support i ve com­
ments of Chairman Emanuel Celler, July Hearings at 26. 
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Accordingly, at the cost of considerable conflict 

and lasting bitterness, the Board resisted several 

circuit courts' efforts to appoint their clerks. It 

certified people who could show training in court 

management, and also outside managerial experience. 

Often this experience was in the military, partly 

because retired officers were available, and could show 

managerial experience. Several of those certified were 

not lawyers. 

We see little hope that outside managerial experi­

ence can be tapped because circuit executives primarily 

carry out staff functions. The scope for direct man­

agement is modest at present; it is limited to what one 

executive calls "organizational maintenance" within the 

court of appeals. The circuits are very different from 

industr ial divisions because they are not financially 
177 or administratively autonomous; in short, they are 

not responsible for returning assigned levels of prof­

177. This would be true even if there were considerable 
decentralization to the circuits of most resource allo­
cation. If that were done the circuit executive would 
be much more a manager, but still would not have re­
sponsibili ty comparable to the head of an industr isl 
division. 
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it, with the high degree of autonomy that impl ies in 

modern industrial organizations. Of course the policy 

purpose for providing that autonomy does not exist in 

the federal judiciary, because there are very narrow 

limits on likely reallocation of circuit resources. 

For example, no circui t manager could determine that 

jury tr ial s should be el imina ted as a losing proposi­

tion, in favor of a more profitable line. Nor can any 

state or d istr ict' be abandoned in favor of other s. P. 

manager who cannot el iminate any 1 ine of business or 

any geographical area in favor of others is operating 

within a narrow range of options. 

The circuit executive's job is to make the system 

work better, and also to support some existing activi­

ties. To be sure, he often needs resources, but always 

in amounts that are small in relation to total expendi­

tures. The skills he needs are those of an experienced 

insider, albeit one who can take a fresh look at old 

problems. He needs the experience and originality that 

will suggest new sol utions, and complete f amil iar i ty 

with possible procedural alternatives. He also needs a 

sound intuitive sense of the practical possibilities in 

each court of the circuit, based on close knowledge of 
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individuals, geography, past practice, and perhaps the 

law. 

Thus we consider the skills of insiders to be 

necessary but not sufficient. Some court clerks have 

the needed insider skills and knowledge, and also can 

identify problems and propose solutions in an original 

and effective fashion. For this reason, cler ks and 

other court employees should not be excluded from cer­

tification. Nor should there be any presumption 

against lawyers. Legal skills and experience have 

proven helpful, and non-lawyer circuit executives have 

been hampered in some degree. Because insider skills 

alone are not suff ic ient, however, we c?n cer ta inly 

support an idea that recurs in the legislative history: 

it would be unfortunate if the Act simply resulted in 

promoting most or all circuit clerks, or if the courts 

appoin ted lawyer s without demonstrated administr ative 

skills or training. 178 

178. The foregoing discussion might suggest that we see 
no remaining purpose for the Board of Certification. 
If insiders are often suitable and some specified out­
side skills not relevant and generally unobtainable, 
then the Board's purpose is certainly reduced. Import­
ant purposes remain, however: to propose a large pool 
of outside talent, and check the natural inclination to 
promote from within. 
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Finding a Niche 

Only gradually are the executives defining their 

permanent role. A large par t 0 f the confus ion about 

their role stems from a central task each of them faced 

when appo inted: to develop a track record quickly. 

Since the position was virtually undefined in all but 

two circuits, and they had few specific operational re­

sponsibilities, most felt that they could not afford to 

turn anything down. This imperative (and the shortage 

of staff) may explain their commitment to some tasks 

that seem clearly incompatible with the purpose of Con­

gress: drafting routine correspondence, managing all 

GSA contacts regarding the court of appeals courthouse, 

routine involvement in processing individual appeals, 

and others we have mentioned. 

Early assignments of circuit executives were gov­

erned also by specific needs at the time. Library ser­

vices were generally inadequate, and most executives 

made a major contributionr most libraries are now bet­

ter supported, better staffed, and provide much better 

service. The chief judges particularly needed an ad­

ministrative assistant, and had specifically requested 

one. When they got a circuit executive instead it was 
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natural that many early assignments were those they 

would have assigned an administrative assistant. Staff 

law clerks' duties, supervision, and role also needed 

definition, and there was a large and important re­

cruiting task, especially in recruiting the senior 

staff attorney. Circuit executives were involved in 

all of these "brush fires," and others peculiar to 

each circuit. 

A Growing Role 

It is our hope that the posi tion can now develop 

considerably. More staff is available, and the im­

per ative for a quic k tr ack record has passed. With 

some exceptions, we feel the circuit executives have 

not yet created the pivotal posi tion they could. It 

seems no longer necessary for the c ircui t executive 

always to "keep a low profile," as several of them put 

it. Wherever possible, they need to assume the respon­

sibility to relieve judges of detail work, but avoid 

doing detail work themselves when their work on policy­

oriented matters is threatened. They should be at the 

heart of all matters of administrative policy for the 

court and council, staffing all committees, and acting 

!or the judges on routine administrative matters. As 
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discussed in Chapters II and VI, many judges and coun­

c ils need to develop a habi t of delega tion gener ally 

new to the j ud iciary, which has made little prev ious 

use of senior staff. In administrative matters, judges 

need to delegate authority to make decisions, not just 

request staff--normally law clerks--to gather informa­

tion in support of their own decisions. Delegation of 

author i ty must be not only possible but routine if a 

position of this status is to be justified. 

The circuit executives should be more widely used 

in other contexts as well. We see no reason a circuit 

executive should not serve as member of a committee of 

the Judicial Conference of the United States for which 

he has special expertise. It seems probable, for ex­

ample, that executives who have worked extensively in 

personnel or budget matters could make important con­

tributions oS members of the corresponding committees. 

Also, we suggest that the Judicial Conference of the 

Uni ted State eval ua te whether the c ircu it executives 

could make a useful contribution as staff at its regu­

lar meetings, assisting the two circuit representatives 

during JUdicial Conference deliberations. Despite the 

logistical difficulties, we believe staff help could be 
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val uable to each Conference member, as they cope wi th 

the long agenda and massive supporting material that 

are now routine. Finally, the circuit executives could 

contribute more to the conferences and seminars of the 

Federal Judicial Center; they rarely or never appear on 

the programs of judge seminars or workshops, for ex­

ample. 

Several circuit executives expressed the view that 

they are at the "cutting edge" of a new task or disci­

pI ine: the management of profess iona Is. In thi s re­

spect also they have little guidance; we have found 

little in the management literature that addresses the 

execut i ve s I problems. The not ion does suggest that a 

circuit executive must be active and aggressive, and 

willing to make mistakes. We believe that many circuit 

executives have been too passive to be effective 

"change agents," a role that appears in the legislative 

history almost as an imperative. Obviously the task of 

managing professionals imposes limits, especially in 

the context of the judiciary. We believe that the cir ­

cuit executives will justify the new position only if 

those limits are regularly tested. 



APPENDIX A 

Scope .. and Method 

This report is based on two series of meetings 

with judges and support staff, as well as a review of 

such documents as judicial council minutes, corres­

pondence of judges and supporting staff (especially 

circuit executives), and committee reports. The re­

search was selective: our effort was to meet wi th 

those wi th particular interest or involvement in the 

work of circuit excutives and judicial councils, and to 

read the relevant documents that were brought to our 

at tent ion. In keeping wi th our purpose, we met wi th 

more judges than support staff, and more appellate 

judges than trial judges. The conferences were open-

ended and discursive, and varied in content depending 

on the work and interests of the person interviewed. 

Questions used are summarized at the end of this 

appendix. 

The selective character of our research imposes 

evident 1 imi tat ions. It is poss ible tha tour unde r-

standing of the work of a particular circuit executive 

or judicial council is distorted by unrepresentative 
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v iews or exper iences of cer to in ind i vidual s. We were 

aware of this possibility, however, and made a positive 

effor t to forestall it by seek ing diverse views. In 

particular, we used our initial interviews with circuit 

ch ief judges and cir cui t execu t i ves (held in December 

1976 and January 1977) to identify people we should 

seek out in our second round of conferences later in 

1977 and in early 1978. We used this method throughout 

our study. 

The method of this study permits us to add a new 

perspective to what has been written by others who have 

eva1 uated cour t executive wor k. No one else has met 

wi th so many peop1 e who ar e f cmi1 iar wi th execut i ve 

activities, and the issues court executives deal with. 

On the other hand, our survey has 1 imi tat ions . Th i s 

report deals in some fashion with almost every adminis­

trative question. Every administrative issue in every 

United States court is relevant to it. Our treatment 

of specific circuit executive initiatives is c1wcys se­

lective and sometimes superficial. We did our best to 

put together an overview in a judicious fashion, but we 

may occasionally have been unfair. 

The two authors, assisted by Professor David 
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Neubauer, met with the individuals listed below, and a 

number of their subordinates, in the course of prepar­

ing this report. Nearly all interviews were conducted 

by Professor McDermott and one other interviewer 

(Flanders or Neubauer). Nearly all the conferences 

were held in the chambers or offices of the persons 

mentioned; a few conferences were held elsewhere, usu­

ally in Washington. About five interviews were con­

ducted by telephone only. 

First Circuit 

Chief Judge Frank M. Coffin 

Judge Levin H. Campbell 

Chief Judge Andrew A. Caffrey, District of 

Massachusetts 

Chief Judge Edward Thaxter Gignoux, District of Maine 

Dana H. Gallup, Circuit Clerk 

Second Circuit 

Chief Judge Irving R. Kaufman 

Judge Wilfred Feinberg 

Judge Walter R. Mansfield 

Judge William H. Mulligan 
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Judge James L. Oakes 

Judge William H. Timbers 

Judge Murray I. Gurfein 

Judge Ellsworth A. VanGraafeiland 

Senior Circuit Judge J. Edward Lumbard 

Chief Judge David N. Edelstein, Southern District of 

New York 

Chief Judge Jacob Mishler, Eastern District of New York 

Judge Charles L. Brieant, Jr., Southern District of New 

York 

Former Judge Marvin E. Frankel, Southern District of 

New York 

Judge Lawrence W. Pierce, Southern District of New York 

Judge Milton Pollack, Southern District of New York 

Judge Robert J. Ward, Southern District of New York 

Judge Edward Weinfeld, Southern District of New York 

Raymond F. Burghardt, Clerk, Southern District of New 

York 

Nathaniel Fensterstock, Senior Staff Attorney 

A. Daniel Fusaro, Circuit Clerk 

Robert D. Lipscher, Circuit Executive 

Lewis Orgel, former Clerk, Eastern District of New York 
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Third 

Chief Judge Collins J. Seitz 

Judge Ruggero J. Aldisert 

Judge Arlin M. Adams 

Judge John J. Gibbons 

Judge Max Rosenn 

Judge James Hunter III 

Judge Joseph F. Weis, Jr. 

Judge Leonard I. Garth 

Senior Circuit Judge Albert Branson Maris 

Senior Circuit Judge Francis L. Van Dusen 

Chief Judge Joseph S. Lord III, Eastern District of 

Pennsylvania 

Chief Judge Lawrence A. Whipple, District of New Jersey 

(now, Senior Judge) 

Judge John P. Fullam, Eastern District of Pennsylvania 

Judge Daniel H. Huyett 3rd, Eastern District of 

Pennsylvania 

Judge Murray M. Schwartz, District of Delaware 

Judge Herbert J. Stern, District of New Jersey 

William A. (Pat) Doyle, Circuit Executive 

John J. Harding, Clerk, Eastern District of 

Pennsylvania 
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Louise Jacobs, Senior Staff Attorney 

Angelo W. Locascio, Clerk, District of New Jersey 

Thomas F. Quinn, Circuit Clerk 

Bernard Segal, Esq., Former President of the American 

Bar Association 

Fourth ircuit 

Chief Judge Clement F. Haynsworth, Jr. 

Judge Harrison L. Winter 

Judge John D. Butzner, Jr. 

Jtiage Donald Russell 

Senior Judge Albert V. Bryan 

Chief Judge J. Robert Martin, Jr., District of South 

Carolina 

Chief Judge Edward S. Northrop, District of Maryland 

Judge Albert V. Bryan, Jr., Eastern District of 

Virginia 

Senior Judge Walter E. Hoffman, Eastern District of 

Virginia 

Samuel W. Phillips, Circuit Executive 

Paul R. Schlitz, Clerk, District of Maryland 

William K. Slate II, Circuit Clerk 
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Fifth Circuit 

Chief Judge John R. Brown 

Judge Homer Thornberry 

Judges James P. Coleman 

Judge Irving L. Goldberg 

Judge Robert A. Ainsworth, Jr. 

Judge John C. Godbold 

Judge Lewis R. Morgan (now, Senior Judge) 

Judge Charles Clark 

Judge Paul H. Roney 

Judge Thomas G. Gee 

Judge Gerald B. Tjoflat 

Judge James C. Hill 

Senior Judge Elbert Parr Tuttle 

Chief Judge C. Clyde Atkins, Southern District of 

Florida 

Judge Edward J. Boyle, Sr., Eastern District of 

Louisiana 

Judge Newell Edenfield, Northern District of Georgia 

Judge Ja~k M. Gordon, Eastern District of Louisiana 

Judge James Lawrence King, Southern District of Florida 

Judge William C. O'Kelley, Northern District of Georgia 
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Judge Alvin B. Rubin, Eastern District of Louisiana 

(now, Fifth Circuit Court of Appeals) 

Joseph I. Bogart, Clerk, Southern District of Florida 

Ben H. Carter, Clerk, Northern District of Georgia 

Lydia Comberrel, Deputy Clerk, Fifth Circuit (now, 

Staff Assistant to the Circuit Executive) 

Maxwell Dodson, Librarian 

Gilbert Ganucheau, Circuit Chief Deputy Clerk 

Henry Hoppe III, Senior Staff Attorney 

Thomas H. Reese, Circuit Executive 

Edward S. Wadsworth, Circuit Clerk 

Sixth Circuit 

Chief Judge Harry Phillips 

Judge George Clifton Edwards, Jr. 

Judge Anthony J. Celebrezze 

Judge John W. Peck (now, Senior Judge) 

Judge Pierce Lively 

Chief Judge Charles M. Allen, Western District of 

Kentucky 

Chief Judge Frank. J. Battisti, Northern District of 

Ohio 

Judge John Feikens, Eastern District of Michigon 
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Judge Timothy S. Hogan, Southern District of Ohio 

Chief Judge Damon J. Keith, Eastern District of 

Michigan (now Judge, Sixth Circuit Court of Appeals) 

Judge Cornelia G. Kennedy, Eastern District of Michigan 

(now, Chief Judge) 

John P. Hehman, Circuit Clerk 

James A. Higgins, Circuit Executive 

Seventh ircuit 

Chief Judge Thomas E. Fairchild 

Judge Luther M. Swygert (former Chief Judge) 

Judge Walter J. Cummings 

Judge Wilbur F. Pell, Jr. 

Judge Robert A. Sprecher 

Judge William J. Eauer 

Judge Harlington Wood, Jr. 

Chief Judge James B. Parsons, Northern District of 

Illinois 

Chief Judge William E. Steckler, Southern District of 

Indiana 

H. Stuart Cunningham, Clerk, Northern District of 

Illinois 

Collins T. Fitzpatrick, Circuit Executive 
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William A. Heede, Clerk, Southern District of Indiana 

Thomas F. Strubbe, Circuit Clerk 

Eighth Circuit 

Chief Judge Floyd R. Gibson 

Judge Donald P. Lay 

Judge Gerald W. Heaney 

Judge Donald R. Ross 

Judge Roy L. Stephenson 

Judge William H. Webster (now Director, FBI) 

Chief Judge Edward J. Devitt, District of Minnesota 

Chief Judge James H. Meredith, Eastern District of 

Missouri 

Chief Judge John W. Oliver, Western District of 

Missouri 

Judge Donald D. Alsop, District of Minnesota 

Judge William H. Becker, Western District of Missouri 

(former Chief Judge, now Senior Judge) 

Judge Robert V. Denney, District of Nebraska 

Senior Judge ROy W. Harper, Eastern District of 

Missouri 

Judge Earl R. Larson, District of Minnesota (now, 

Senior Judge) 
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Judge Miles W. Lord, District of Minnesota 

Judge Albert G. Schatz, District of Nebraska 

Robert F. Connor, Clerk, Western District of Missouri 

R. Hanson Lawton, Circuit Executive 

Robert Longstaff, Magistrate, Southern District of Iowa 

Mary Jane Lyle, former Senior Staff Attorney 

Robert J. Martineau, former Circuit Executive 

William L. Olson, Clerk, District of Nebraska 

Richard C. Peck, Magistrate, District of Nebraska 

William D. Rund, Clerk, Eastern District of Missouri 

Harry A. Sieben, Clerk, District of Minnesota 

Ninth Circuit 

Chief Judge James R. Browning 

Judge Walter Ely 

Judge Shirley M. Hufstedler 

Judge Eugene ". Wright 

Judge Ozell M. Trask 

Judge Herbert Y. C. Choy 

Judge Alfred T. Goodwin 

Judge J. Clifford Wallace 

Judge Joseph T. Sneed 

Judge J. Blaine Anderson 
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Senior Circuit Judge Ben Cushing Duniway 

Chief Judge Walter Early Craig, District of Arizona 

Chief Judge Robert F. Peckham, Northern District of 

California 

Chief Judge Albert Lee Stephens, Jr., Central District 

of California 

Judge Stanley A. Weigel, Northern District of 

California 

Wallace J. Furstenau, Clerk, District of Arizona 

Greg Hughes, Acting Senior Staff Attorney 

Edward M. Kritzman, Clerk, Central District of 

California 

William B. Luck, Circuit Executive 

William L. Whittaker, Clerk, Northern District of 

California 

Tenth Circuit 

Judge David T. Lewis (former Chief Judge, now Senior 

Judge) 

Chief Judge Oliver Seth 

Judge William J. Holloway, Jr. 

Judge Robert H. McWilliams 

Judge James E. Barrett 
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Judge William E. Doyle 

Senior Judge Jean S. Breitenstein 

Chief Judge Fred M. Winner, District of Colorado 

Richard J. Banta, Senior Staff Attorney 

Jesse Casaus, Clerk, District of New Mexico 

Emory G. Hatcher, Circuit Executive 

James R. Manspeaker, Clerk, District of Colorado 

Howard K. Phillips, Circuit Clerk 

District of Columbia Circuit 

Judge David L. Bazelon (former Chief Judge) 

Chief Judge J. Skelly Wright 

Judge Carl McGowan 

Judge Edward A. Tamm 

Judge Spottswood W. Robinson III 

Judge George E. MacKinnon 

Judge Roger Robb 

Judge Malcolm Richard Wilkey 

Judge Gerhard A. Gesell, District Court 

James F. Davey, Clerk, District Court 

Charles E. Nelson, Circuit Executive 



240 


The following questions were discussed in these 

meet ings. As already ind icated, these were handled 

selectively; this is not an interview questionnaire but 

a list of topics raised with the appropriate persons in 

each circuit. Some of these topics have primary 

bearing on the judicial council aspect of the project. 

Judicial Council Duties 

Performance 

Circuit Exe 

A. 	 Approve plans and direct appropriate modifications 

Jury Selection Act 

Criminal Justice Act 

Speedy Trial Act 

1. 	 Has j ud ic i al counc il developed gu idel ines for 

plans or set policies? 

2. 	 Does circuit executive assist in development of 

plans? 

3. 	 Does c ir cu it execut i ve rev iew plans pr ior to 

submission to judicial council? Can circuit 

executive return plan for corrections/changes/ 

additions? 
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4. 	 Does circuit executive make "work-up" of plans 

--summar izing key points and pointing out de­

fects/problems? Does he make spec i f ic recom­

mendations for modifications? What standards 

or criteria does circuit executive use in eval­

uating plans? 

5. 	 To whom is plan and circuit report (if any) 

submitted? Entire judicial council, chief 

j~dge, council committee, or resident or 

liaison judge? 

6. 	 What are standards for review? Only obv ious 

conflicts with constitution or statute, or con­

flicts with circuit policies; independent judg­

ment on merits of plan. 

7. 	 If intermediate review by other than full judi­

cial council, what is extent of judicial coun­

cil review? (Same as above or "rubber stamp"?) 

8. 	 Does judicial council circuit executive attempt 

to improve plans and/or achieve circuit uni­

formity? 

B. 	 Chief judge or judicial council approval of circuit 

judge visiting another circuit: 
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1. 	 Chief judge or judicial council 

2. 	 Standards/criteria 

3. 	 Ci rcui t exec uti ve? Collect data re backlog I 

other trips, etc.? Assignment of senior judge 

wi thin c i rcui t--by judicial councilor chief 

judge (same as above)? Does judicial council 

or chief judge exercise judgment or "rubber 

stamp"? 

C. 	 Approve court quarters and accommodations. How 

does judicial council handle requests for new quar­

ters - add i tions? Does circuit executive review 

requests or assist in preparation of requests? 

D. 	 Certify the physical/mental disability of judges-­

Are procedures established for: 

1. 	 Requesting judicial council to consider? 

2. 	 Obtaining information/evidence? 

3. 	 Giving notice and hearing? 

4. 	 Reassigning cases? 

E. 	 Does judicial council r.egnlarly designate the resi ­

dence of district judges within circuit? Replace­

ment judges? Additional judgeships? Does circuit 

executive collect data and make recommendations? 

F. 	 Approval of pretermission of distr ict court ses­
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sions. Does judicial council review and evaluate 

requests or just rubber stamp? Does circuit execu­

tive collect data and make recommendations? 

G. 	 Adv ise Jud ic ial Conference of need for add it ional 

referees and magistrates. 

1. 	 Who initiates study, judicial council, indivi­

dual districts, or circuit executive? 

2. 	 If originates within district court, who makes 

initial review--judicial council, judicial 

council committee, liaison or resident judge, 

chief judge, or circuit executive? 

3. 	 Are there circui t-wide standards for approv­

ing/authorizing additional personnel? 

4. 	 Who reviews initial judicial council review? 

5. 	 Circuit executive function: originating, data 

collection, review and evaluate, etc. 

H. 	 Public defenders. 

How does j ud ic ial counc i 1 determ ine if a publ ic 

defender needed--independent evaluation and deter­

mination or wait for request from district court? 

If independent, who initiates, who conducts sur­

vey--resident circuit judge, circuit executive, 

judicial council committee? 
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Suppor ting data: Does c ircui t executive collect 

and evaluate? Has judicial council developed stan­

dards or guidelines for the establishment of a pub­

1 ic defende r 's off ice and selection of the pub1 ic 

defender? Circuit executive role? 

I. 	 Court reporters. 

Council approval of requests for additional ones: 

Who reviews request from chief judge of district 

court? Who verifies need? Has judicial council 

authority been delegated to circuit executive? Are 

there judicial council standards or guidelines? 

Who follows up to see that A.O. is processing the 

request? 

J. 	 Approval of supporting personnel for senior judges: 

What criteria does the council use to determine if 

senior judge is still eligible for secretary and 

law clerks? Wno approves? Standards? Rubber 

stamp? Circuit executive role? 

K. 	 plans for 1 imi ting opinions: (Judicial Conference 

of the United States Reports 1972, 1973, 1975). Is 

there a circuit plan? Who developed the plan? How 

is it administered? To what extent is the circuit 

executive involved? 
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L. 	 Approval of outside activities: (Judicial Confer­

ence of the United States - 1974). Are there cir ­

cuit standards and guidelines? Is there an estab­

lished procedure for seeking approval? Any inter­

mediate review? By whom? Enforcement, investiga­

tion--role of circuit executive? 

M. 	 Resol ve impasse in d istr ict cour ts: Are there 

rules for d iv id ing busness between judges or is 

problem (if any) handled on an ad hoc basis? Are 

there standards and guidelines for the appointment 

and removal of referees and magistrates or are 

problems handled on an ad hoc basis? 

N. 	 GAO Report and Recommendation (5/l0/77): 

Better juror utilization 

Interest on registry accounts 

Better district court control/security over 

cash, exhibits, etc. 


Close unused courthouses. 


1. 	 Are council judges aware of repor t and recom­

mendations? Is chief judge aware of report and 

recommendations? 

2. 	 Has chief judge/judicial council acted? How/­

what? 
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3. 	 Has the circuit executive--either on own ini­

tiative or at direction of jUdicial council- ­

made an investigation or study and report to 

judicial council? 

4. 	 If not, why not delegate this to circuit execu­

tive? 

5. 	 Can judicial council effectively handle prob 

lems of this type? For example, can or 

should the council promulgate model jury 

utilization plans for the district courts? 

o. 	 Should statute (28 USC § 332(d)} establishing 

judicial council be amended: 

1. 	 To provide for district court participation/ 

representation? 

2. 	 To clearly define duties and responsibilities 

already granted to judicial council? 

3. 	 To expand or restrict duties of judicial coun­

cil? 

4. 	 To provide for means of enforcement of judicial 

council orders? 

P. 	 Council meetings: 

1. 	 How often are they held? Who attends? How 

long do they last? 
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2. 	 How much of meeting is devoted to court of 

appeals' business? How much to circuit busi­

ness? Does council distinguish between the 

two? 

3. 	 Do district court judges participate or provide 

input for meetings? If so, how? 

Q. 	 Committee system: Are there judicial council com­

mittees? Composition (only circuit judges?) and 

responsibilities. 

Circuit Executive Matters 

A. 	 Administrative assistance to chief judge: 

1. 	 Has chief judge delegated as many as possible 

non-judicial duties to circuit executive? What 

kinds of duties are non-delegable and why? 

2. 	 Is circuit executive performing routine or non­

essential administrative duties which could be 

performed by other supporting personnel (chief 

judge's secretary, clerk of court of appeals, 

law clerk)? 

3. 	 Is circuit executive personally handling rou­

tine or non-essential administrative matters 
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which, without additional staff, cannot be 

delegated to others? 

B. 	 Secretery to judicial council: 

1. 	 Is circuit executive merely recording secretary 

or is he involved in preparing and planning for 

council meetings? 

2. 	 Does circuit executive gather information and 

data and make reports and recommendations to 

judicial council? 

3. 	 What support does circuit executive provide to 

judicial council committees? 

C. 	 Relationship to court of appeals: 

1. 	 To what degree, if any, is circuit executive 

responsible for the operation and staffing of: 

a. 	 the clerk's office, 

b. 	 the staff law clerks, 

c. 	 the secretarial pool, 

d. 	 library personnel? 

2. 	 Is circuit executive involved in "case manage 

ment" or "court management" for court of ap­

peals? (Establish times and places for holding 

court sessions, determining which judges are to 

sit with which panels, determine need for vis­
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iting judges, supervise any screening plans, 

etc.)? 

3. 	 Is circuit executive responsible for improved 

or innovative methods and plans for handling 

appeals? (Screening plans, CAMP, criminal ap­

peal expediting plans, etc.) 

D. 	 Relations with the district courts: 

1. 	 Does circuit executive regularly visit district 

court judges and clerks? 

2. 	 What kinds of assistance has circuit executive 

provided to district courts? 

E. 	 "Pre courts better managed? Do judges have more 

time for "judging"? 

(Try to get specific examples of changes brought by 

circuit executives which have actually made the courts 

more effective or efficient or relieved judges (not 

staff) of administrative duties.) 



APPENDIX B 

Survey of Circuit Executive Activities 

This tabulation is based on a Federal JUdicial 

Center mail survey that was a precursor to the present 

report. The results are discussed in a mimeo "Report 

on Survey of Circuit Executive Activities," dated Aug­

ust 12, 1976. The survey instrument was mailed October 

21, 1975, and the tabulation reflects activity as of 

shortly after that date. 

While the responses provide an excellent overview 

of the var iety of c ircu i t execut i ve activ i ties (and 

therefore were essential in designing the present proj­

ect), it was necessary to go further because responses 

to a mail survey could not be informative concerning 

the frequency, relative importance or impact of the 

activities mentioned. The 1976 report contains further 

explanation and some important limitations on the data 

below. 
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Summary of court Executive Activities 

Activity No. Engaged 

ADMINISTRATION 

1. 	 Implement directives of judicial 

council B 

2. 	 Administrative support to judicial 

council 9 

3. 	 Plan conference of judicial council A 

4. 	 Handle finances of judical council 7 

5. 	 Administrative support for circuit 

conference 8 

6. 	 Handle finances for circuit conference P 

7. 	 Review judicial conference reports 9 

8. 	 Prepare report on judicial conference 

reports 7 

9. 	 Prepare annual report for circuit 4 

10. 	 Secretary to circuit committees 9 

11. 	 Secretary to joint circuit-district 

court committee 2 

12. 	 Staff support to circuit jury committee 8 

13. 	 Support for judges for speech and 


article preparation 
 7 
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ADMINISTRATION (Cont.) 

14. 	 Support for judges in response to 

inquiries 8 

15. 	 Approve calendar for court of appeals 1 

16. 	 Propose panel assignments for court of 

appeals calendar 3 

17. 	 Supervise staff attorneys for court of 

appeals 3 

18. 	 Supervise court of appeals library 8 

19. 	 Maintain custody of court of appeals 

library fund 4 

20. 	 Process CJA vouchers for chief judge 5 

21. 	 Approve CJA vouchers for chief judge 3 

22. 	 Administer courthouse facility 8 

23. 	 Arrange for ceremonials, unusual 

sessions, etc. 9 

24. 	 Coordinate renovations and remodeling 9 

25. 	 Handle court security program 8 

26. 	 Develop automatic mailing lists 5 

27. 	 Handle printing, publication and 

reproduction services 7 

28. 	 Purchase supplies and equipment 9 

29. 	 Administer secretarial pool 6 
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ADMINISTRATION (Cont.) 

30. 	 Provide supplementary secretarial 

support to districts 3 

31. 	 Monitor court report system and arrange 

for support where necessary 6 

32. 	 Coordinate equipment needs with A.O. 9 

33. 	 Install automatic typewriters 9 

34. 	 Maintain records of space, equipment, 

supplies, facilities and personnel 7 

35. 	 Index of slip opinions 5 

36. 	 Prepare circuit directory 5 

37. Prepare bicentennial items for court 8 

MANAGEMENT 

1. 	 Troubleshooter for court problems 9 

2. 	 Ombudsman for entire system 6 

3. 	 Coordinator for "judge help" within 

circuit 6 

4. 	 Coordinate judicial council responses 

to requests from other agencies and 

branches of government 9 

5. 	 Member of circuit committees 7 

6. 	 Confer with clerks, reporters, law 

clerks 9 
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MANAGEMENT (Cont.) 

7. 	 Study organization units to assure 

proper function 8 

8. 	 Develop measures of court performance 4 

9. 	 Conduct caseflow improvement studies 5 

10. 	 Reduce time for processing criminal 

appeals 5 

11. 	 Prepare civil appeals management plan 1 

12. 	 Develop work measurement studies 3 

13. 	 Conduct work measurement studies 2 

14. 	 Develop program to expedite transcript 

production 4 

15. 	 Conduct paperwork management studies 5 

16. 	 Review progress reports of district 

support offices 5 

17. 	 Report to judicial counciil on problems 

and progress of district court 

support offices 8 

18. 	 Survey procedures, systems and organiza­

tion of district court clerks' offices 4 

19. 	 Implement new ideas and procedures from 

other courts 9 
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MANAGEMENT (Cont.) 

20. 	 Prepare new personnel policies and 

procedures 6 

21. 	 Develop new position descriptions 9 

22. 	 Develop consolidated personnel requests 

for courts 4 

23. 	 Coordinate personnel needs with A.O. 9 

24. 	 Personnel authority--"hire and fire" 6 

25. 	 prepare "desk book" on duties of 

individuals in clerks' offices 2 

26. 	 Improve accounting procedures in 

clerks' offices 3 

27. 	 Develop methods for quick, confidential 

case communication 4 

28. 	 Develop staff attorney manual 1 

29. 	 Develop law clerks' manual 1 

30. 	 Coordinate plans for Speedy Trial Act 9 

31. 	 Juror selection and utilization programs 5 

32. 	 Creation of public defender offices 3 

33. 	 Coordinate new public defender offices 5 

34. 	 Assist public defenders in office 

management 3 

35. 	 Coordinate budget with A.O. 6 
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COMMUNICATION 

1. 	 PrepB~e meetings of district judges 

with chief circuit judge 6 

2. 	 Prepare conferences of district court 

clerks, reporters and law clerks 6 

3. 	 Issue bulletins, manuals, etc., for 

communication with employees of court 7 

4. 	 Develop circuit-wide newsletter 2 

5. 	 Communicate new ideas and procedures 

from other courts to appropriate 

individuals 9 

DATA DEVELOPMENT 

1. 	 Prepare data for court of appeals 

calendar 4 

2. 	 Computerize court of appeals case 

information 3 

3. 	 Prepare statistical reports for 

hearings for chief judge 9 

4. 	 Prepare circuit status reports for 

judical council 7 

5. 	 Develop new reports for district courts 6 

6. 	 Develop statistics for quadriennial 

survey of judgeship needs 8 
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PLANNING (Cont.) 

7. 	 Coordinate flow of reports between 

national and circuit levels, e.g., 

3-year civil cases 7 

TRAINING 

1. 	 Law clerks' orientation program 7 

2. 	 Training for upgrading personnel 6 

3. 	 Seminar for appellate attorneys 2 

4. 	 Prepare attorney handbook for practice 

before court of appeals 7 

5. 	 Plan, develop and implement intra­

circuit training programs for emplyees 5 

6. 	 Lecture at seminars for Federal 

Judicial Center 4 

PLANNING 

1. 	 Policy studies for judicial council 9 

2. 	 New rules of court 9 

3. 	 One-year and five-year court plans 6 

4. 	 Forecases for court of appeals calendar 4 

5. 	 Caseload forecasting 5 

6. 	 Defining needs of judicial council 6 

7. 	 Criminal Justice Act planning 8 

8. 	 Communication and research systems 6 
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PLANNING (Cont.) 

9. New court facilities 	 7 

10. 	 Space utilization 7 

11. 	 Staff attorney concept 6 

12. 	 Magistrate positions 8 

13. 	 Bankruptcy positions 5 

14. 	 Improved budgeting 6 

15. 	 Improved slip opinion printing 9 

16. 	 Projection of needs for space, equip­

ment, supplies, facilities, personnel 9 

17. 	 court of appeals computer system 

(with FJC) 6 

18. 	 Computerized transcription 1 

19. 	 Computerized legal research (with FJC) 4 

20. 	 Video tape depositions (with FJC) 2 

21. 	 Assist FJC with planning, developing 

and evaluating new projects 8 

LIAISON CONTACTS 

1. Public generally 	 9 

2. School groups (tours) 	 7 

3. Bar members and bar associations 	 8 

4. Bar-law school groups 	 3 

5. Press 	 9 



259 

LIAISON CONT~CTS (Cont.) 

6. Congress 	 9 

7. General Accounting Office 	 5 

8. Executive Branch generally 	 9 

9. General Services Administration 	 9 

10. Justice Department 	 8 

11. O.S. Attorneys 	 8 

12. O.S. Marshal's office 	 9 

13. Federal Protection Service 	 8 

14. Post Office 	 7 

15. State and local courts 	 9 

16. 	 State and local agencies 7 

17. 	 District Judges' Associations 3 

18. 	 Administration Office of Onited 

States Courts 9 

19. 	 Federal Judicial Center 9 



APPENDIX C 

Supplemental Legislative History and Sources 

In February 1963, the Council of the Section on 

JUdicial Administration of the American Bar Association 

became deeply concerned with delays in United States 

Courts of Appeals. Despite the addition of a large 

number of circuit judges in 1961,179 the ever-in­

creasing number of appeals were creating larger back­

logs and longer delays. The Council passed a resolu­

tion presented by Mr. Bernard Segal calling for a 

nationwide study of the congestion in the United States 

180Courts of Appeals. In May 1964, the ABA Board of 

Governors adopted the resolution, and the American Bar 

Foundation subsequently agreed to sponsor and fund the 

proj ect. Professor Paul D. Ca rr ington, then of the 

University of Michigan, WaS retained as project direc­

tor and Mr. Segal became chairman of the project's ad­

visory committee, which was composed of members of both 

. bench and bar. 

179. Act of May 19, 1961, Publ. L. No. 87-36. 

180. Hearings before Subcommittee No. 5 of the House 
Committee on the Judiciary, 91st Cong., 2d Sess. 35 
(July 8, 1970). 
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The commi ttee determined that cond i tions in the 

United States courts of appeals would not substantially 

improve unless greatly improved administrative facili ­

ties were prov ided. "Expert managerial aid" for the 

clerks of the courts of appeals was considered especi­

ally important. The committee specifically recommended 

that "[e]ach court should have an Administrative Offi~ 

cer, responsbile to the Circuit Council and having 

authority and responsibility for the Court's business. 

He should assume, so far as possible, all the nonjudi­
181cial duties of the Circuit Judges." The recommenda­

tion drew upon the work of will Shafroth of the Admin­

istrative Office of the U.S. Courts, who later made a 

similar finding after a nationwide survey of the courts 

of appeals. 182 

Some of those exper ienced in the management of 

state courts have attempted to construct a parallel be­

tween the circuit executive and state court administra­

183tors. Thus it may be instructive to compare the re­

181. Id. at 36; also, Senate Hearings at 284. 

182. 42 F.R.D. 289 (1968). 

183. In Oglesby and Gallas, "Court Administration--A 
New Profession: A Role for Universities," 10 Am. Bus. 
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sponsibilities of the circuit executive with those sug­

gested for the court administrators. The "Model Act to 

Provide for an Administrator for the State Courts" sug­

gests the following duties for the administrative 

director: 

L.J. 1 (1972), the principal responsibilities and 
6uties of court executives were described as organizing 
and evaluating maintenance of practices and procedures, 
record keeping and data compiling, obtaining and moni­
toring the allocation of resources, managing personnel 
Eystems and the designing, implementing and operating 
of management systems. 

Bernadine Meyer in "Court Aministration--the New­
est Profession," 10 Duq. L. Rev. 220 (1971), identified 
~arious responsibilities carried out by state court 
executives, emphasizing that management of nonjudicial 
'.~ourt activities varies from district to district. In 
Pennsylvania the court executive serves as pretr ial 
master and is responsible for purchasing, compiling 
statistics, preparing reports and releasing information 
to the news media. In New Jersey, the court executive 
serves as secretary to the judicial council and answers 
,;omplaints with regard to courts. In California the 
court administrators are responsible for calendar man­
3gement and jury and wi tness service. As ear 1y as 
1954, the following duties were being handled by court 
administrators in the state systems: conducting sur­
veys of the judicial system, compiling statistical 
data, making reports of business transactions by the 
courts, supervising the administrative methods of 
clerks' offices and regularly examining court dockets 
to determine the need for assistance and to facilitate 
the assignment and transfer of judges. 

Another useful statement appears in D. Saari, 
Modern Court Management: Trends in the Role of the 
Court Executive (National Institute of Law Enforcement 
and Criminal Justice 1970) at 17-19. 
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1. Formulate and submit to the court recommenda­

tions for the improvement of the judicial system. 

2. Examine the administrative and business meth­

ods and systems in the offices of the clerks of the 

court and other offices related to and serving the 

courts and make recommendations for necessary improve­

ment. 

3. Collect and compile statistical data and other 

informat io,n on the j ud ic ial wor k of the cour t and on 

the work of other offices related to and serving the 

courts and publish periodic reports with respect there­

to. 

4. Examine the state of the dockets and practices 

and procedures of the court and make recommendations 

for the expedition of litigation. 

5. Prepare and submit budget estimates and appro­

pr iat ions necessar y for the rna in tenance and oper ation 

of the judicial branch. 

6. File requests for permission to spend funds 

appropr ia ted for the j ud ic ial branch and approve all 

vouchers for the expenditure of such funds. 

7. Secure and maintain accommodations and pur­

chase I exchange and d istr ibute equ ipment and suppl ies 
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for the judges, clerks, other offices, officers, and 

employees of the courts supported by state appropr ia­

tions. 

8. Collect and compile statistical data and other 

information on the expenditures and receipts of the 

cour ts and related off ices and publ i sh per iod ical re­

ports. 

9. Consult with and assist the clerks of the 

court and other officers and employees of the court and 

of the offices related to and serving the courts. 

10. Investigate complaints with respect to the op­

eration of the courts and make such recommendations as 

may be appropriate. 

11. Act as the secretcry of the judicial council 

and for the committees thereof. 

12. Perform such additional duties as may be as­

signed by rule of the court. 

13. Prepare and publ ish 	 an annual report of the 

work 	of the court and the activities of the administra­
184tive office of the courts. 

184. "Court Administrators: Their Function, Qualifi ­
cations and Salaries." ~merican Judicature Society Re­
port No. 17 (1971), at 46. A copy of the Model ~ct was 
submi tted to the House Commi ttee on the Judiciary by 
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Although there are differences that make it impossible 

or impractical for the circuit executive to attempt to 

handle all of the above duties 185 many are similar to 

those contained in the Act and others seem appropriate 

for the circuit executive. 

Al though the Ci rcui t Executive /lct does not man­

date the duties and responsibilities of the circuit 

executive, there were those who strongly urged that the 

duties and responsibilities of the circuit executive be 

clearly and unequivocally defined. Newell H. Ellison, 

chairman of the District of Columbia Committee on the 

Administration of Justice did so on behalf of his com­

mittee. Because the commi ttee fel t that the posi tion 

was vitally important to the improved operation of the 

cour t system, it urged that the duties 0 f the cour t 

executive should not be left to the ind i vidual cour ts 
186th roughou t the country. Therefore, the commi ttee 

John W. Dean III, Associate Deputy /lttorney General, 
and is reprinted in "July Hearings" at 45. The listing 
here has been slightly edited by the authors. 

185. For example, the Administrative Office of the 
United States Courts handles fiscal ma"tters for the 
federal courts. 

186. November Hearings at 427. 
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suggested the following duties for the circuit execu­

tive, subject to the approval of the chief judge of the 

circuit: 

1. Organize and administer efficiently and econo­

mically all of the nonjudicial activities of the court. 

2. Assign, supervise and direct the work of the 

nonjudicial officers and employees of the court. 

3. Appoint and remove all nonj ud icial per sonne1 

except the personal staff of the judges. 

4. Formulate and administer a system of personnel 

administration including an in-service training program 

for nonjudicial personnel. 

S. Administer the court's budget, fiscal, ac­

counting, procurement and space functions. 

6. Conduct studies of the business of the court 

and prepare appropriate recommendations and reports 

relating to the business and administration of the 

court. 

7. Define management information requirements and 

collect, compile and analyze statistical data with a 

view to evaluation of the performance of the court and 

preparation and presentation of reports. 
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8. Establish procedures for the m8nagement of the 

jury selection system. 

9. Attend meetings of the judges of the court and 

serve as secretary in such meetings. 

10. Except to the extent that this function is 

per formed by the ch ie f judge, maintain 1 iaison wi th 

governmental and other public and private groups h8ving 

an interest in the 8dministration of the courts. 

11. Prepare and submit to the court per iod ically, 

at least annually, a report of the activities and the 

state of business of the court which the chief judge 

shall pub1 ish. This repor t shall incl ude meaningful 

and current data in a standard format on the ages and 

types of pending cases, method of disposition of cases, 

information on current operating problems and measures 

to indicate standards of performance ...• The report 

shall include a description of innov8tions and modifi ­

cations introduced to improve the court. 

12. Perform such other duties as may be assigned 

to him by the chief judge and as may be necessary for 

the proper administration of the court. 

In response to a question from Chairman Celler, 

Mr. Ellison expressed his concern that the creation of 
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the position of circuit executive without specific as­

signed duties could lead to "nothing more than a glori ­

fied chief clerk under a new name." However, it ap­

pears that Mr. Ellison and others had particularly in 

mind the duties of a d istr ict court executive rather 

than a circuit executive. 

Mr. Theodore Voorhees, chairman of the Amer ican 

Bar Association Section on JUdicial Administration, 

pointed out "the need for an ~dministrator who will go 

and tell the judges themselves, 'This is where you are 

needed. This is the job that you ought to be perform­

ing at this particular day and hour.' ~ clerk simply 

cannot do that . The judges will not not take 

that from a court clerk, whereas because of the nature 

of the executive's function, he can present the judges 

with their assignments for the day and they must accept 

it. Once you have that type of administr at ion , your 

court begins to pick up tremendously in its effi ­

.clency. ,,187 

These remar ks seems pr imar ily directed to tr ial 

court matters. However, they are of interest here 

187. November Hearings at 425. 
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because they show that Mr. Voorhees, like others, had 

in mind a court executive who would bring an entirely 

new perspective, with new authority. 

"This publication printed by Federal Prison Industries, Inc" Printing Plant, 
Federal Correctional Institution, Lompoc, California," 

"Training in the Printing Plant at Lompoc includes an apprenticeship program
in compOSition, camera, plate making and offset printing, This program is ap­
proved by the United States Department of Labor, Bureau of Apprenticeship and 
Training and the Los Angeles, California Area Multi-Trades Joint Apprenticeship
Standards," 
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THE FEDERAL JUDICIAL CENTER 

The Federal Judicial Center is the research, development, and 
training arm of the federal jud icial system. It was established by 
Congress in 1967 (28 U.s. c. §§ 620-629), on the recommenda­
tion of the Judicial Conference of the United States. 

By statute, the Chief Justice of the United States is chairman 
of the Center's Board, which also includes the Director of the 
Administrative Office of the lJ nited States Courts and five 
judges elected by the Judicial Conference. 

The Center's Continuing Education and Training Division 
conducts seminars, workshops. and short courses for all third­
branch personnel. These programs range from orientation semi­
nars for judges to on-site management training for supporting 
personnel. 

The Research Division undertakes empirical and exploratory 
research on federal judicial processes, court management, and 
sentencing and its consequences, usually at the request of the 
Judicial Conference and its committees, the courts themselves, or 
other groups in the federal court system. 

The Innovations and Systems Development Division designs 
and helps the courts implement new technologies, generally under 
the mantle of Courtran II-a multipurpose, computerized court 
and case management system developed by the division. 

The Inter-Judicial Affairs and Information Services Division 
maintains liaison with state and foreign judges and judicial 
organizations. The Center's library, which specializes in judicial 
administration, is located within this division. 

The Center's main facility is the historic Dolley Madison 
House, located on Lafayette Square in Washington, D.C. 

Copies of Center publications can be obtained from the 
Center's Information Services office. 1520 H Street, N.W., 
Washington, D.C. 20005; the telephone number is 202/633-6365. 
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