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I. INTRODUCTION 

The Federal Coal Mine Health and Safety Act of 1969, 83 Stat . 

742, 30 U.S.C. § 801 et . , was enacted in response to contro

versy over safety pract in the nation's coal mines. The 

catalytic event, an explosion on November 20, 1968, at a mine 

near Farmington, West Virginia, that killed 78 miners, led to 

numerous steps designed to improve mine safety including regu

lation of dust levels, inspections for explos gases, and im

provements in ventilation, roof supports, and mandatory use of 

respiratory equipment. Another major consequence was that the 

f government, for the first time, established a compensa

tion system solely to provide benefits for miners disabled by 

"black lung" disease, a progressive ailment described by the 

technical name coal worker's pneumoconiosis that is caused by 

inhaling coal dust through years of exposure in underground coal 

1
mines. 30 U.S.C. § 901 ( Ie IV). 

The disease results in decreased lung capacity, ineffective 

exchange of gases between blood and lungs, and its advanced stage 

to large masses of scar ssue in the lung and resistance to 

blood flow in the pulmonary vessels. More speci lly, coal 

dust irritates the lung causing the formation of scar tissue 

(fibrosis). This fibrosis impairs the transfer of oxygen and 

1. Unless otherwise ignated all references to the statute 
are to the original section numbers. Selected parts are reprinted 
in Appendix A. 
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carbon dioxide between the blood and lungs, thus restricting the 

physiological function of the lung. Pneumoconiosis is generally 

considered chronic and progressive; that is, unless something else 

intervenes it will cause death. Once contracted, the disease is ir

reversible since no therapy has been developed. Death from pneu

moconiosis results from the ultimate failure of the right ventricle 

of the heart which encounters increased difficulty in attempting to 

pump blood through the lungs which become inelastic due to fibrosis. 

In creating this compensation systeQ for victims of black 

lung, Congress was responding to the felt inadequacies of state 

workmen's compensation programs as well as to the standards of 

proof otherwise required for work-related compensation benefits 

under the Social Security disability program. Neither provided 

coal miners with adequate benefits despite provisions designed 

to protect workers from employment-related injuries or diseases 

because claims had to be substantiated by specific evidence that 

the disease was caused by working in a mine. Where the disease 

takes years to manifest itself and even then may not be reflected 

in direct medical evidence (such as an x-ray)--both typical of 

pneumoconiosis--the claimant is likely to be denied benefits for 

failing to show either the existence of the disease or that his 

disability was work-related. Nor were other compensation pro

grams designed to respond to the difficult questions of medical 

proof typical of black lung where little specific medical evi

dence is available and the primary symptoms may not manifest 

themselves for many years. 



- 3 

Rather than rewriting federal conditions on state compensa

tion programs or remaking the Social Security disability scheme 

especially for coal miners, Congress developed a comprehensive 

compensation program and assigned its administration to the De

2
partment of Labor. Under it a miner seeking compensation must 

show first that he is an eligible worker under the Act, and 

second, that he is entitled to black lung benefits. Eligibility 

is demonstrated by the claimant's showing that he was a coal 

mineri entitlement is established by proving that he is disabled 

from pneumoconiosis as a result of that employment and can no 

longer work. While the burden of showing eligibility and en

titlement remains on the claimant, the Act as amended has lessened 

this requirement so that a miner with substantial employment in 

the mines who is disabled can generally obtain benefits. Speci

fically, entitlement is presumptively established (by statute) 

once the claimant shows that he worked in a mine for 15 years and 

has a disabling breathing impairment. Similarly, a series of 

statutory presumptions has eased the entitlement burden of showing 

2. Claims filed prior to June 30, 1973, were adjudicated by 
HEW under Part B of the Act. Part B includes §§ 411-415 of the 
Act. Claims led between the date of enactment, Dec. 30, 1969, 
and June 30, 1973 were adjudicated under this Part. The regula
tions of the Secretary of HEW applicable to Part B are found at 
20 C.F.R. §§ 410.101-490. Benefits under Part B are paid by the 
United States. Section 415 of Part B presents adjudication 
standards for the "transition period" claims which were filed 
from July I, 1973, to December 31, 1973. Claims filed after 
December 31, 1973 were intended to be processed under an appli
cable state worker's compensation law approved by the Secretary 
of Labor under § 421 of the Act. After this date, such claims 
are filed with and adjudicated by the Labor Department under Part 
C (§§ 421-435) of the Act. Payment for benefits is by individual 
coal operators or by the Black Lung Disability Trust Fund. The 
regulations promulgated by the Labor Department in adjudicating 
Part C claims are found at 20 C.F.R. § 715 et seq. Selected 
parts of the current regulations are printed in Appendix B. 
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sufficient medical evidence, at least where the miner has work~d 

in the mines for a substantial period and can show that he is in 

fact disabled. Even where the claimant cannot meet these threshold 

requirements, he can still establish eligibility and entitleme~t 

by llow worker testimony, but in this instance he must rely on 

the usual methods of proof--i.e., usually by a mixture of work 

records, positive medical evidence and lay opinion that persuades 

a law judge that the miner has carried the burden of proof of 

mine-work caused disability. 

A. The Black Lung Act 

This monograph outlines the Act's legal requirements and 

examines some of the interpretive problems that have arisen. 

Before doing so, a br f description of the Act and how it has 

developed is provided ln order to assure an understanding of t~e 

basis for legal challenges frequently asserted today. The Act 

was first passed in 1969. As administrative difficulties were 

encountered and Congress' expectation of payments to afflicted 

miners was not met, additional amendments were adopted in 1972 

and 1977. with these amendments Congress enlarged the coverage 

of the Act to increase the number of workers covered, lessened 

the burden of proving disability to increase the benefit entitle

ment, and increased the responsibility of coal mine operators for 

funding (and challenging) payments to claimants. 

With each change the coverage of the program was extended so 

that eligibility was broadened and entitlement claims for compen

sation more readily established. For example, the original Act 

provided coverage only for underground coal miners. This defini
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tion excluded many workers disabled by pneumoconiosis because of 

exposure to similar dust levels in other mining operations. The 

effect of this limitation was spelled out in studies and congres

sional hearings and support for an expansion of the Act was 

mobilized. One result was that in 1972 the number of workers 

covered by the Act was expanded to include all coal miners, not 

just those working in underground mines. Finally, in 1977 the 

Act's eligibility provisions were rewritten to cover persons who 

work "in or around" a coal mine in the extraction or preparation 

of coal, thus including coal mine construction workers or truckers 

transporting coal. Interpretive questions remain. For example, 

one issue frequently raised on appeal is whether the claimant is 

a covered worker and the extent to which direct exposure to coal 

dust in a mine is a necessary element for a person to come within 

the definition of a "miner" under the Act. 

Important as these changes and issues in the Act's eligibility 

provisions are to an understanding of the black lung program, 

they are overshadowed by major changes and questions in the 

entitlement scheme. Initially the Act required claimants to 

establish that they were in fact disabled by pneumoconiosis. 

This proved impossible for many claimants. Black lung causes 

progressive deterioration of the lungs and often is not seen by 

positive x-ray evidence until after the disease has reached an 

advanced state or has been shown by autopsy to have caused the 

miner's death. Requiring positive medical evidence was seen as 

frustrating the program's compensatory purpose. Congress responded 

in the 1972 amendments by easing the burden of proof on entitle

ment through limitation of the significance of rebuttal evidence. 

That is, Congress specifically forbade the denial of benefits 
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solely because chest x-rays were negative and did not show evi

dence of pneumoconiosis. In fact, the 1972 amendments went so 

far as to create a rebuttable presumption that a miner with 15 

years underground coal mining experience is entitled to black 

lung benefits simply by showing that he suffered from a disabling 

respiratory or pulmonary impairment--even though all x-rays for 

pneumoconiosis were negative. 

The 1972 amendments, then, had the effect of extending the 

Act's protection to miners with respiratory or pulmonary ailments 

other than classical coal worker's pneumoconios ,once it was 

shown that the claimant had worked in a mine for the requisite 

period and had some lung-related impairments preventing his usual 

coal mine employment. However, even this causal inference proved 

insufficient in many cases. A review of benefit payments showed 

that miners unable to work were often denied black lung benefits. 

Thus in 1977 Congress further expanded the Act's coverage of 

diseases to include the "sequelae" (i.e., the consequences or 

after-effects) of pneumoconios It also changed the signifi

cance of certain evidentiary events. For example, the admini

strator is now bound by affidavits of persons with knowledge of a 

deceased miner's condition, a favorable interpretation of x-ray 

evidence from a certified reader, or positive autopsy reports. 

These modifications have not removed all interpretive questions, 

and it is still often disputed what medical evidence necessary 

to show pneumoconiosis or, indeed, whether one whose existing 

(other) disease is aggravated by coal dust and then disabled is 

entitled to benefits. Nevertheless, the amendments reflect a 

predominant congressional purpose that the Black Lung Act is to 
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be interpreted generously in an effort to protect miners from the 

consequences of having worked in or near coal mines for a number 

of years. 

B. The Administrative Process 

These issues of eligibility and entitlement dominate the 

cases brought before the courts of appeals. In order to develop 

an understanding of the issues in these cases and why they reach 

the appellate courts, a brief review of the payment and process

ing systems is necessary. When the black lung compensation 

program was first created, the entire responsibility for payment 

was assumed by the federal government--although a phased takeover 

for funding by coal mine operators of disability payments was 

established. Federal funding of claims based on past exposure 

seemed appropriate since high coal dust concentrations had not 

been held to be dangerous before 1969; retroactive responsibility 

would have been unfair. The progressive nature of the disease, 

its long-term latency, and the economic burden of paying for 

the claims system also supported some postponement of placing 

liability on existing coal mine operators. Thus, the legislation 

selected January 1, 1974, as a dividing date, with claims based 

on pneumoconiosis before 1974 being paid by the federal govern

ment. Subsequent claims are the responsibility of individual 

operators if they are found to be "responsible" coal mine opera

tors under the Act. (Generally, this is the last coal operator 

for whom the miner worked for a cumulative period of one year.) 

20 C.F.R. § 725.490-493. Further contributions were also re

quired of coal mine operators when, in 1977, Congress created the 

Black Lung Disability Trust Fund (92 Stat. 11 (1977),26 U.S.C. 

§ 4121) which is financed by an excise tax on coal sold after 
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March 31, 1978. This Fund now pays the administrative expense of 

the black lung compensation program. It is primarily liable for 

claims in which the claimant's coal mine employment ended before 

January I, 1970, as well as for all claims in which no responsible 

operator is identified. The Fund is secondarily responsible 

(with a right of reimbursement> for benefit payments where the 

operator fails to make timely payment. Obviously complex legal 

issues can be presented under either provision. Among the legal 

issues that have been raised are rights to attorney's fees and 

the extent of federal liability under transition period claims. 

The processing of a black lung claim generally follows rules 

and standards common to most benefit payment agencies. Claims 
3 

currently are filed with the Department of Labor. If the Depart

ment's initial administrative determination on eligibility is not 

satisfactory to the parties, a hearing may be requested before an 

administrative law judge. In addition to the claimant, the parties 

to such a hearing may include the potentially liable coal operator 

and the Director of the Office of Worker's Compensation Programs 

of the Labor Department. All parties may participate fully and 

are given an opportunity to present and rebut evidence. Altho<lgh 

the law judge is empowered to develop the record, primary respons 

bility for investigation and development of evidence is with the 

Director. The hearing is not conducted by formal rules of pro

cedure or evidence. However, the Department's procedural rules 

restrict the introduction of extraneous evidence and the raising 

of new issues not presented in the claim. The decision of the 

3. In the 1977 amendments, Congress provided in § 435 for a 
rehearing of all previously denied and all pending claims. Claim
ants were permitted to choose a rehearing by HEW or a new hearing 
with Labor. 
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law judge must be made upon evidence in the record and the deci

sion is appealable to the Benefits Review Board, an intermediate 

appellate review body in the Department of Labor. Review by the 

Board is available only under a substantial evidence standard. 

A claimant denied compensation may appeal the Secretary's order 

(which is, in fact the order of the Review Board) to the United 

States Court of Appeals. Again the statutory issue is whether 

the decision is supported by sUbstantial evidence on the whole 

record. 

II. ELEMENTS OF A BLACK LUNG CLAIM 

In order to prove eligibility and entitlement to a disability 

claim, a miner must satisfy four basic requirements: (1) that he 

is a worker covered by the Act--i.e., a coal miner as defined 

therein; (2) that he is afflicted with pneumoconiosis; (3) that 

he is totally disabled; and (4) that the cause of his disability 

is pneumoconiosis. A claimant satisfies these elements by pre

senting records of his work history, specific evidence of his 

medical illness, and in some circumstances by personal or third

party affidavits describing the claimant's inability to engage in 

heavy work and his breathing difficulties. The statute seeks to 

ease this burden by establishing the five statutory presumptions 

which claimants can rely upon in proving one or more elements. 

These are further amplified in recent Labor Department regula

tions, 20 C.F.R. § 718, that identify the elements which each 

presumption satisfies. 

Proof of the first element, that the claimant is a miner, is 

probably the least difficult or controversial element in most 
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cases. The claimant must satisfy two tests to fit within the 

class of workers covered by the program. That is, the miner must 

show that he has worked in a coal mine (the situs test) and that 

he has performed functions of a miner (the functional test). The 

structures, work areas, and facilities that qualify as work areas 

covered by the statutory designation "coal mine" are described in 

30 u.s.c. § 802(h) (2) and (i). The definition of who is a "miner" 

in § 402(d) now includes "any individual who works or has worked 

in or around a coal mine or coal preparation facility in the 

extraction or preparation of coal • [or] in coal mine construc

tion or transportation in or around a coal mine, to the extent 

such individual was exposed to coal dust as a result of such 

employment." 

A plain reading of the last clause of § 402(d) arguably 

could support the conclusion that a claimant who has worked only 

in coal construction or transportation must at least prove the 

extent of his exposure to coal dust. However, adhering to the 

congressional purpose that seeks to include within the Act's 

coverage all workers subject to serious risk of black lung dis(~ase, 

the Labor Department has ruled that this requirement of on-the-

job exposure to coal dust is fully satisfied by showing the 

requisite employment. The practical result is that the employer 

can rebut this presumption only by showing that the claimant who 

was a construction or transportation worker was not in fact 

exposed to dust during all periods of this employment. Proof of 

this negative is almost impossible so it is not surprising that 

very few employers dispute this eligibility issue. 
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The primary dispute in contested black lung cases is on the 

second element of entitlement, namely whether there is adequate 

proof that the miner has pneumoconiosis. As previously noted, it 

is often difficult to find direct medical evidence of the disease 

until it reaches advanced stages. That is, x-rays seldom show 

sufficient opacities to prove the existence of the disease. 

Reflecting the Act's purpose of compensating disabled miners and 

their families, Congress has expanded the definition of "black 

lung" and enacted five presumptions which have the effect of 

substantially lowering a claimant's burden of proof establishing 

that he has pneumoconiosis. For example, the 1977 amendments 

added the "sequelae" or consequences of pneumoconiosis to the 

definition, thus expanding coverage now to include those who have 

the symptoms of the disease--e.g., shortness of breath, fatigue-

even though no direct evidence, such as x-rays or ventilatory 

studies, support the finding of black lung disability. 

In substantiating the existence of pneumoconiosis, however, 

most claimants still rely on direct evidence such as chest x-rays 

that meet the tests established by § 718.102 of the Labor Depart

ment regulations. These regulations further provide that a 

physician's opinion that the miner has pneumoconiosis may be 

sufficient even though based upon objective medical tests other 

than x-rays. In other words, doctors reports are not only ad

missible (even though technically hearsay), but if such reports 

are reliable and probative they constitute substantial evidence 

that will support a finding that the claimant has the disease. 
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Cf. Richardson v. Perales, 402 u.s. 389 (1971) (physician's wr~tten 

reports sufficient to support denial of disability claim even ~hough 

opposed by live testimony on behalf of claimant). In addition to 

relying on such medical evidence from the miner's treating or 

other consulting physicians, the Office of Worker's Compensation 

Programs of the Department of Labor has the responsibility for 

developing the necessary medical evidence upon which to base a 

determination of whether the claimant is entitled to compensa

tion. In other words, although the burden of proof is techni

cally still on the claimant, the evidence may in fact have to be 

developed by the Department for the miner seeking benefits since 

it is obligated to assure the completeness of the record. 

The support available to establish a miner's claim of pneu

moconiosis is by statute not limited to medical proof. Several 

presumptions may be employed to prove the existence of black lung 

disease. In particular, § 4ll(c) (4) provides that when a miner 

with 15 years of underground coal mine employment establishes 

that he suffers from a "totally disabling respiratory or pulmo-· 

nary impairment," it is presumed that the miner's impairment i:; 

pneumoconiosis. Alternatively, a deceased miner with 25 years 

work experience in or around mines presumed to have had 

pneumoconiosis, though this presumption is rebuttable. 

The third element of a black lung claim, that the miner is 

"totally disabled,1I is established by a living miner whenever 

"pneumoconiosis prevents him or her from engaging in gainful em

ployment requiring the skills and abilities comparable to those 

of any employment in a mine or mines in which he or she previously 
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engaged with some regularity and over a substantial period of 

time." § 404(f) (1) (A). Even under the frequently used 15-year 

presumption (§ 411(c) (4)), a miner must show that he is suffering 

from a totally disabling lung impairment. This definition, first 

effective in 1972, was adopted to reflect the reality of work and 

health of miners in the coal fields. That is to say, a coal 

miner as a practical matter is totally disabled when he is unable 

to work as a miner. Alternative employment is generally not 

available. In this spirit, Labor Department regulations have 

interpreted the statutory terms "totally disabled" liberally by 

holding that a claimant is disabled if he is unable to work "in 

the immediate 
4 

(b) (2). 

area of his or her residence." 20 C.F.R. § 718.204 

There is an alternative method by which a miner may also show 

total disability. Under it, if the miner can show that his 

condition has deteriorated into the final and incurable stage of 

the disease, known as complicated pneumoconiosis, he is irre

buttably presumed to be totally disabled. This irrebutable pre

sumption is invoked by clinical evidence, which meets the stan

dards of the presumption found in § 411(c) (3). In other words, 

Congress has mandated that the final, incurable stage of the 

disease is always compensable if its existence can be shown by 

positive clinical evidence, whatever his work ability; at any 

4. The significance of this view of the total disability 
standard is sharply revealed by contrasting it with similar 
standards under the social security disability program. Under 
social security, disability is found only if the claimant can
not engage in any gainful employment; whereas under the black 
lung program the claimant is disabled if he cannot engage in his 
former work wherever located (i.e., a particular type of posi
tion in the immediate locality). 
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other stage of the disease, the claim will be granted when the 

miner shows that he is in fact physically disabled under the 

terms of § 402(f). 

The liberal design of the black lung program is further 

illustrated by the Labor Department's regulation that mere em

ployment in the mines at the time of death or filing of a claim 

is not conclusive evidence that the miner was not totally dis

abled. (Nor, however, is the fact that the miner has given up 

his employment conclusive of his disability.) The regulation 

thus seeks to avoid discouraging or penalizing the miner who con

tinues to work by assuring him that subsequent benefits claimed 

by his survivors are not thereby reduced or denied. On the other 

hand, the Benefits Review Board and courts are to look at 

changed circumstances of a miner's continued employment for an 

indication that the miner's physical condition in fact limited 

his work abilities. 

The fourth element of a black lung case--that the miner's 

work disability was caused by pneumoconiosis--is in many cases 

difficult to establish. Because claimants often are of advancE~d 

years or suffer from multiple health problems, it is difficult to 

show that the impairment which prevents them from working is 

pneumoconiosis rather than another condition or disease. Following 

the program's fundamental compensatory purpose, however, Congress 

has established five express presumptions in § 4ll(c) (4), anyone 

of which can be relied upon by a claimant to establish causation. 

Frequently claimants rely upon presumptions based on 10 years of 

coal mine employment. However, even a claimant without 10 years 
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in a mine can recover by showing through IIcompetent evidence" 

that his "pneumoconiosis arose at least in part out of coal mine 

employment." 20 C.F.R. § 7l8.203{a) (c). 

III. ISSUES ON JUDICIAL REVIEW 

A. The Standard of Review 

The starting place for examining issues commonly raised on 

appellate court review of black lung orders issued by the Secre

tary is the standard of review applicable to adjudicative dec 

sions traditionally applied in Administrative Law. The Federal 

Coal Mine and Safety Act adopts the well-established substantial 

evidence standard also otherwise required for review of dec ions 

made in trial-type hearings under the Adminstrative Procedure 

Act. Compare 30 U.S.C. § 923{b) (incorporating by reference 42 

U.S.C. § 405{g) of the Social Security Act) ~ith 5 u.s.c. 

§ 706(2) (E) (APA). Under this approach, the evidence supporting 

the agency decision must be "more than a mere scintilla. It 

means such relevant evidence as a reasonable mind might accept as 

adequate to support a conclusion." Universal Camera Corp. v. NLRB, 

340 U.S. 474, 477 (1951) (Frankfurter, J.); see also NLRB v. 

Remington Rand, Inc., 94 F.2d 862, 873 (2d Cir. 1938) (evidence 

on which "responsible persons" rely in the conduct of "serious 

affairs ") . 

While this evidentiary requirement warrants reversal if 

there is a clear error of judgment by the deciding agency, a 

court may not substitute its judgment for that of the admini

strator since Congress has delegated the basic decisional 

authority and choice to him and not to the court. It may, 
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however, set aside findings of fact and conclusions of law (and 

remand the case for a new decision) if unsupported by substant~al 

evidence on the record read as a whole. That is, evidence that 

detracts as well as that which supports the administrator's con

clusion is to be considered by the reviewing court. Still, if a 

reasonable person could have reached the conclusion of the Secre

tary, whether or not the court agrees with that conclusion and 

even though the record would also support a contrary result, the 

administrative determination should be upheld. See Adkins v. 

Weinberger, 536 F.2d 113, 116 (6th Cir. 1976); see generally, 

B. Schwartz, Administrative Law § 211 (1976). 

B. Eligibility Issues 

As outlined previously in this manual, the first element 

in substantiating a claim for black lung benefits proof of 

miner eligibility under the statute. That is, the claimant 

must show that he is a worker covered by the statute. Several 

courts have dealt with eligibility issues. In Roberts v. 

Weinberger, 527 F.2d 600 (4th Cir. 1975), the court held that 

a claimant who operated a truck hauling coal from the strip mine 

to the tipple where the coal was processed was a miner within t:he 

meaning of the statute. The record showed that the driver had 

been exposed to substantial amounts of coal dust during loadinq 

and unloading and while traveling over the dirt roads of the 

mining company. The court relied on the fact that such a "miner" 

would clearly be included under the expansive language of the 

1977 amendment which specifically covers "any individual who 
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works or has worked in • . • transportation in or around a coal 

mine." § 402(d). It is, therefore, not essential that the 

covered worker be employed by a coal mine as opposed to being 

employed by an ancillary industry such as a trucking firm or 

railroad. The significant factor is the nature of the work. 

A similar line of analysis was suggested in Freeman v. Califano 

600 F.2d 1057 (5th Cir. 1979), where the claimant had five years 

work in mining as well as six years in railroad work in the 

vicinity of the coal mines. Freeman filed his claim under Part B 

(before 1974 and his benefits would therefore be paid from general 

federal revenues). Arguing that his two periods of employment 

could be combined, Freeman then sought to invoke the ten-year 

presumption of disability caused by mine work under § 411(c) (1). 

While the court remanded the matter to the district court for 

more developed reasons, it also ruled that denial of benefits 

would be permissible only if based upon a determination that 

nature of the claimant's railroad work was not within the statu

tory coverage for ancillary activities. It specifically concluded 

that the fact that Freeman was employed by a railroad was legally 

levant to the issue under § 411(c) (1). 

Another initially surprising case in the eligibility area is 

Adelsberger v. Mathews, 543 F.2d 82 (7th Cir. 1976). Here the 

court found that a clerical employee was within the statute's , 
broad language of "work of preparing the coal" because the em

ployee's duties went beyond those associated with the typical 

clerical employee, and included: acting as an intermediary 

between the office and miners, directing the switching of grates 

and railroad cars, and being responsible for the weighing of the 

coal. 
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Examined as a group, these and other cases emphasize that 

the critical issue for determining eligiblity is not whether the 

claimant was employed by a coal mine operator. Instead, the key 

issue is the nature of the work performed, and the extent to 

which that work exposed the miner to coal dust. A Part C claim

antS who is not employed by a mine operator but whose work exposed 

him to coal dust--for example, a railroad employee as in Freeman-

would receive benefits from the Black Lung Disability Trust Fund 

since no responsible operator exists to assume liability. The 

Secretary's regulations recognize that requiring a worker in coal 

transportation or coal construction to prove the extent of expo

sure to coal dust would be a tremendous burden. Thus, in keeping 

with the inclusive purpose of the Act, the Secretary's regulations 

remove this burden from the claimant. 20 C.F.R. § 725.202. 

Transportation and construction workers are therefore given the 

benefit of a rebuttable presumption that they were exposed to 

coal dust at all times during their employment in coal-related 

transportation or construction work. Under this presumption, 

the burden of persuasion shifts to the employer to rebut the fact 

of employment or the exposure, in fact, of the individual to coal 

dust. Id. 

C. Procedural Issues 

Numerous procedural problems have resulted from the complex 

relationship between the three parts of the statute, its two 

amendments and several sets of agency regulations. One parti

5. A Part C claimant is one filing after December 30, 1973 
with the Secretary of Labor. See note 3. 
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cularly vexing issue concerns the issue of retroactive applica

tion of the proof requirements liberalized under the 1977 reform 

amendments to claims still pending under Part B (i.e., to those 

filed before HEW prior to December 31, 1973). Retroactive appli

cation is important to some claimants since the new provisions add 

another statutory presumption and more importantly expanded the 

definition of what constitutes black lung disease as well as what 

evidence justifies a finding of total disability. On the other 

hand, retroactive application of new evidentiary standards is 

not wholly one-sided since if the claim is established under the 

1977 Act, benefits are limited to claims established after 

January 1, 1974. Claims established under the prior law are not 

so limited since such claimants are entitled to payments back to 

the time the claim is filed, or, if later, when the claimant be

comes totally disabled with pneumoconiosis. Therefore, the 

retroactivity question cannot be resolved simply by one result to 

effectuate the inclusive intent of the statute. One group of 

claimants will benefit by retroactive application because of the 

relaxed proof requirements. However, retroactive application 

harms another group of claimants whose benefits would not be as 

extensive. 

Courts have frequently sought to avoid this perplexing issue 

by simply denying all retroactive application. United states 

Steel 588 F.2d 1022, 1030 (5th Cir. 1979); Beck 

v. Mathews 601 F.2d 376, 379 n.4 (9th Cir. 1978) (refusal to 

remand in light of 1977 Reform Act; claimant must reapply); 

Ohler v. Secretary of HEW, 583 F.2d 501, 506 (10th Cir. 1978). 

On the other hand, several courts have been willing to read 
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the statutory amendments retroactively when the only question is 

whether x-rays should be reread. In this circumstance, however, 

the miner's benefits are not restricted. Even so, as discussed 

further below, courts have reached diverse conclusions in this 

situation. 

The general rule of retroactivity is stated by two frequently 

cited cases, Yakim v. Califano, 587 F.2d 149 (3rd Cir. 1978) and 

Treadway v. Califano, 584 F.2d 48 (4th Cir. 1978). There the 

Third and Fourth Circuits held that cases filed prior to the 

amendment but brought upon appeal after the effective date of the 

Reform Act (March 1, 1978) should be governed by the pre-reform 

law. Opinions following this line of cases, e.g., Freeman 

v. Califano, 600 F.2d 1057 (5th Cir. 1979), acknowledge that a 

court generally must apply the law in effect at the time of the 

court's decision unless there is statutory instruction or legis

lative history to the contrary or where manifest injustice would 

result. Cf. v. Richmond School Bd., 416 U.S. 696, 711 

(1974). These courts, however, point to the statutory scheme cf 

the Black Lung Act in finding an exception to the general retro

activity rule. Because Congress specifically provided in § 435 

that all claims pending before or denied by the Secretary should 

be reconsidered under the 1977 Reform Act, it is reasonable to 

conclude that Congress intended to make the Reform Act non-

retroactive as to cases pending in the courts. Additional sup

port for this position is drawn from the legislative history. In 

particular, a provision which would have made the amendment 

retroactive to December 30, 1969, was considered and specifically 

rejected by Congress, and the Conference Committee report states 
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only that the amendment would become effective on the date of 

enactment. From this, follows that Congress must have in

tended that claims ished under the Reform Act should 

fall within the retroactivity exception. See Moore v. Cali 

633 F.2d 727 (6th Cir. 1980). One court has also reached th 

result under the "necessary to prevent manifest injustice" ration

ale against retroactive application. Thus in United States Steel 

Corp. v. Gray, 588 F.2d 1022 (5th Cir. 1979), the court ruled 

that the Benefits Review Board should have applied the pre

amendment definition of pneumoconiosis to justify the miner's 

claim. In this case man est injustice would have otherwise re

sulted unless all the were also given an opportunity to 

present new evidence based upon the amended definition. 

A general rule of refusing to apply the 1977 Act retroac

tively seems fully consistent with the liberal purpose of the act 

and its amendments. By reviewing the claim under the old law, 

the court leaves open the possibility that the successful claim

ant can receive payments back to the time his claim was filed or 

to the onset of total disability, whichever is later. If the 

claimant loses, he is still free under § 435 to request a 

of his case and in such review he would still have all the bene

fits of the reform provisions. Nonretroactive application is 

also beneficial to claimants because each claimant requesting 

review under § 435 may choose review by either the Secretary of 

HEW (as formerly) or the Secretary of Labor and, if he chooses 

Labor, he may introduce new evidence. Section 435 requires 

HEW to notify all claimants who had previously been denied bene

fits and all claimants who at the time of the effective date of 



- 22 

the amendment had claims pending before HEW that their claims 

could be reconsidered. The statute, in other words, gives the 

claimant two choices: one is a rehearing with HEW, in which case 

a new determination is made on the basis of evidence already on 

file. § 435(a) (1) (A). In the alternative, the claimant can choose 

a rehearing from the Secretary of Labor "with an opportunity for 

the claimant to present additional medical or other evidence." 

§ 435 (a) (1) (B) • 

The Treadway line of cases is important for more than the 

particular holdings. They indicate a typical analytical approach 

in reviewing procedural questions. That is, the underlying 

scheme and purpose of the statute is as important as its literal 

language in interpreting its reach and effect. Thus, in re

solving procedural issues courts frequently focus on three con

siderations in addition to the statutory terms: the inclusive 

intent of the Act, the degree of deference to be given to the 

Secretary's position, and the liberal purpose of the amendments. 

Each deserves further examination. 

In keeping with the stated inclusive intent of the statute, 

courts have prevented disparities in treatment simply on the 

basis of different application dates, unless the disparity is 

required by the statute. In Ohio River Collieries, Inc. v. 

Secretary of Labor, 558 F.2d 353 (6th Cir. 1977), the court was 

faced with the application of the statute of limitations to a 

transition period Part C claim. The claimant in Ohio River had 

filed on August 14, 1973, during the transition period. Transi

tion period claims are governed by the procedural provisions of 

§ 415, which provide for joint jurisdiction between HEW and 
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Labor, while applying the substantive rules of Part c. Under the 

time limitation then applicable in Part C (30 U.S.C. § 932(f) (2», 

an employer's liability was generally limited to claims filed 

within three years from the miner's last exposure to coal dust, 

and this claim was filed after that time period. The court 

agreed with the employer's argument that this limitation period 

operated to relieve the employer of liability. The court rea

soned that an employer should not have more liability under 

transition period claims than he would have under a Part C 

claim. The Secretary of Labor made a similar argument of non

liability. Following the employer's suggestion, it argued that 

the government's liability under § 424 arises only where the 

claimant is entitled to benefits under § 932 and here no operator 

was required to pay the benefits. That is, since the claimant's 

failure to file within the statutory limitation period cut off 

employer liability under § 932, the Secretary argued that liability 

should not be assumed by the government. However, relying on the 

purpose of the statute to provide benefits and the express purpose 

of the transition period provision (§ 415) to provide for an 

orderly transfer of responsibility from HEW to Labor, the court 

rejected the government's argument and required that the Secre

tary of Labor assume liability throughout the claimant's dis

ability. In so doing, the court pointed out the obvious injus

tice of providing lifetime benefits for a miner who files June 

30, 1973 (during Part B) and of limiting or denying benefits 

to a miner who files on July 1, 1973 (during the transition 

period). Id. at 357. 

A second factor that frequently arises in procedural matters 

is whether deference should be paid to the Secretary's position, 
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and how much. See, e .• , Republic Steel Corp. v. United States 

Department of Labor, 590 F.2d 77 (3rd Cir. 1978). Before exam

ining black lung cases in this area note should be taken of the 

two opposing views of the degree of deference due to agency 

interpretations of its statutory authority that have emerged in 

Administrative Law. See, ~., Democratic Senatorial Campaign 

Committee v. FEC, Dkt. No. 80-2Q74 (D.C. Cir. Oct. 9, 1980) (per 

curiam (majority of two--Wright and Ginsburg arguing for little 

deference and that courts need not rubber stamp administrative 

decision; Judge Wilkey dissenting arguing that the court is not to 

construe the statute de novo but should instead determine if the 

Commission's interpretation of the statute is supported by a 

rational basis). Whether deference should be shown and the amount 

applicable in the particular case turns on several factors. One 

is the consistency of the agency interpretation with relevant 

statutory language, purpose and history. Another is whether the 

agency claims expertise in an area; if so, courts are often highly 

deferential, especially where the decision turns on technical 

matters. However, little deference is accorded where courts are 

equally able to resolve the issue. Similarly, where the Secre

tary can point to indications of congressional endorsement of his 

position--for example, where Congress knows of the agency's 

interpretation yet reenacts a provision without modification-

courts can be persuaded to defer. See Moore v. Harris, 623 F.2d 

908, 919 (4th Cir. 1980). Courts also frequently defer to the 

long-standing and consistent application of the agency's position 

and the need to allow some experimentation on new issues of the 

Secretary. See generally, L. Jaffe, Judicial Control of Admini

strative Action, 569-85 (1965); G. Robinson, E. Ge11horn, & H. Bruff, 
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The Administrative Process, 132-41 (2d ed. 1980). 

This dichotomy in the rule of judicial deference is also re

flected in black lung cases. For example, in Hall v. Secre 

of HEW, 600 F.2d 556 (6th Cir. 1979), the court found that the 

interpretations of the statute by HEW and Labor who both agreed 

to relegate survivor's claims to HEW because of statutory am

biguity conflicted with congressional intent and held that no 

deference should be shown. Accord Moore v. Harris, 623 F.2d 908 

(4th Cir. 1980) {courts are not freed from their responsibilities 

to determine what the law is and whether the regulation is con

sistent with law). However, in Hill v. Califano, 592 F.2d 341 

(6th Cir. 1979), the court deferred to the agency's regulations 

on resolution of conflicting x-ray readings by designating two 

classes of readers. (See p. 33, infra). 

A third consideration in procedural, as well as in other 

areas, is the liberal purpose of the amendments. In both amend

ments to the Act, Congress has expanded the scope of the program. 

7
This generally expansive trend, supports a judicial posture 

justifying payments favorable to claimants where close questions 

of law are present. In 1972, Congress extended black lung cover

age from underground miners to all coal miners, and in 1977 the 

benefit program was further extended to include workers in mining-

related activities. In addition, new categories of beneficiaries 

6. See S. 111, 1st Sess. (1979) (Bumpers amendment to 5 
U.S.C. § 706 proposing a reversal of the reversing presumption 
of validity of agency regulations and requiring de novo review 
on questions of law). 

7. Compare the generally restrictive trend in social se
curity disability legislation. See [1967] U.S. Code Congo & 
Admin. News, 2882-83. 
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were added in each instance. Congress has also consistently made 

it easier for miners to establish their entitlement to benefits 

by a series of amendments that lowered the evidentiary standards 

(e.g., forbidding denial of benefits solely on the basis of 

negative chest x-rays) and added presumptions that the disability 

was work-related such as the 15 year rule of § 411(c) (4) and the 

25 year rule of § 411(c) (5». This legislative direction justi

fies an approach to "black lung" issues that is claimant oriented~ 

based upon the remedial purposes of the statute. 

One final nonsubstantive issue that has been litigated in 

several circuits is the question of the payment of a claimant's 

attorney's fees. (Payment of such fees is provided for under 

Part B by the government and Part C claims by the responsible 

operator, where one is found.) The statutory interpretation 

problem arose as a result of the 1977 amendments. Before the 

operators could be found liable for pre-1970 payments and claim

ants were entitled to seek counsel fees (under 30 U.S.C. § 932 

(a) which incorporates the counsel fee provisions of the Long

shoremen and Harbor Worker's Compensation Act, 33 U.S.C. § 928 

(a». The 1977 amendments relieved the operator of this pre-1970 

liability for benefit payments by placing it on the industry as a 

whole through the Trust Fund. Yet there was no specific reference 

to counsel fees in either the amendment or the legislative history. 

The Department of Labor first contended that the Black Lung 

Disability Trust Fund was not liable to pay a claimant's attor

ney's fees where no responsible operator is found (and the Fund 

therefore has secondary liability) or where the claimant's em

ployment terminated before 1970 (in which case the statute places 

primary liability upon the Fund to provide benefits to the claim
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ant.) 43 Fed. Reg. 36789, 20 C.F.R. § 725.367(comment (f». 

However, in Republic Steel Corp. v. Department of Labor, 590 F.2d 

77 (3rd Cir. 1978), the Benefits Review Board had assessed attor

ney's fees against the Fund where it was also liable for the 

claimant's pre-1970 payments. In upholding this conclusion, the 

court examined the three potential sources of the fee payments. 

It agreed with the employer that the Randolph Amendment in 1977 

intended to relieve the employer of financial burdens for pre

1970 payments, including payments of attorney's fees. On the 

other hand, the court also reasoned that the claimant should not 

be forced to bear the burden of paying his attorney's fees since 

the thrust of the 1977 amendments was to liberalize benefits to 

claimants. It would be incongruous to interpret them as depriving 

a claimant of a benefit that he would have received prior to the 

amendment. Thus it was held that the Labor Department's position 

could be sustained only if there is a clear congressional policy 

requiring the court to deny claimants such fees. See also Director, 

Office of Worker's Compensation Programs v. South East Coal Co., 

598 F.2d 1046 (6th Cir. 1979); Director, Office of Worker's Com

pensation Programs v. Leckie Smokeless Coal Co., 598 F.2d 881 

(4th Cir. 1979); Director, Office of Worker's Compensation Programs 

v. Black Diamond Coal Mining Co., 598 F.2d 945 (5th Cir. 1979); 

Bethlehem Mines Corp. v. Warmus, 578 F.2d 59 (3rd Cir. 1978). 

D. Medical Evidence 

By far the largest group of black lung cases on appeal 

involve questions that can be loosely grouped under the rubric 

of medical evidence. Within this heading are such issues as: 
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what evidence is admissible; what weight must be given to certain 

types of medical evidence; and what is the role of medical opinion. 

Although the administrative law judge does not have a spe

cific statutory duty to develop the record, he has power to do 

so. Thus several courts have imposed a responsibility on ALJs 

in black lun; cases for assuring the completeness of the evidence. 

This duty includes assisting the claimant in developing sufficient 

medical evidence to substantiate his claim. See, e.g., Prokes 

v. Mathews, 559 F.2d 1057, 1059 (6th Cir. 1977); Farmer v. 

Mathews, 584 F.2d 796 (6th Cir. 1978). 

The Act does not specify any particular means of proving 

the existence of the disease. It mentions the usual techniques 

of chest x-rays, biopsies and autopsies. Each has its limita

tions: x-rays may be read as negative because of their poor 

quality, because the disease is in an early stage at which point 

it is difficult to be seen, or because of other respiratory 

problems, such as emphysema, which may mask evidence of pneumo

coniosis; biopsies are complicated and sometimes painful proce

dures that claimants may be reluctant to undergo; and autopsies 

are obviously only available in establishing a survivor's claim. 

In addition to these types of evidence, the regulations provide 

standards for tests of breathing capacity which may be used in 

connection with the statutory presumptions. Because of the 

limitations of direct evidence, doctor's reports, including 

medical opinion evidence, are often a substantial portion of the 

record. Since these are administrative hearings, doctor's reports 

are admissible and the doctor need not be available to assure their 

introduction into evidence. 5 U.S.C. § 556(d). That is, if 
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reliable and probative, hearsay evidence is treated like other 


evidence and may be the basis for granting or denying a claim. 


See United States Pipe and Foundry Co. v. Webb, 595 F.2d 264 (5th 


Cir. 1979)i cf. Richardson v. Perales, 402 U.S. 389 (1971). 


See generally, Gellhorn, Rules of Evidence and Official Notice 


in Formal Administrative Hearings, 1971 Duke L.J. I, 12-26. 


1. "Relation Back" Doctrine 

One particularly pressing issue in the area of medical 

evidence is the probative value of evidence obtained after June 

3D, 1973, the date of transition of authority from HEW to Labor, 

in reviewing a claim filed with HEW under Part B or during the 

transition period. Under the strict view adopted by the Secre

tary of HEW, claimants who filed with HEW prior to June 3D, 1973 

had to present evidence which showed proof of disability by that 

date. However, in reviewing these claims, courts have consistently 

adopted a doctrine of "relation back." That is, medical evidence 

established after the July I, 1973 cut-off date is admissible and 

may be considered by the administrative law judge to establish 

the existence of the disease. The importance of the relation-

back doctrine to claimants is that by coming within the scope of 

part B, claimants avoid the statute of limitations established in 

Part C and thereby may obtain permanent federal coverage. In 

addition, the interim regulations available for Part B and trans

ition claimants are generally more favorable. Therefore, the 

decision as to admissibility and weight of evidence obtained 

after the cut-off date may be critical to some claimants. 
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The doctrine of relation back has been adopted by several 

courts. See, e . . , Armstrong v. Califano, 599 F.2d 1282 (3rd 

Cir. 1979); Begley v. Mathews, 544 F.2d 1345 (6th Cir. 1976), 

cert. denied, 430 U.S. 985 (1977). One argument advanced in 

support of the doctrine is that HEW's jurisdiction requires only 

that the claim be filed prior to June 30, 1973, with no addi

tional requirement that the disability be shown to have existed 

on or before that date. Other courts have rejected this argu

ment, however, even while applying the doctrine. They relied OIl 

a different rationale, namely that the disability must be proven 

to have existed before the transition date in order to establish 

a claim. In allowing subsequent medical testing to be used in 

proving the existence of disabling pneumoconiosis, they justify 

the rule by pointing to the progressive nature of the disease and 

the liberal evidentiary standards. See Begley v. Mathews, 

supra. Such evidence is relevant, therefore, to the extent that 

it tends to show the claimant's condition before the cut-off 

date. On the other hand, where a ventilatory study made imme

diately after the cut-off date shows "normal" breathing capacity, 

later contrary studies will not be considered probative. See 

Moore v. Califano, 633 F.2d 727 (6th Cir. 1980). Whatever the 

rationale, the result under the relation back doctrine is to 

allow claimants to rely on later developed evidence to prove the 

existence of a disability prior to the June 30, 1973 cut-off 

date. 
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2. Discretion of Secretary to Evaluate Evidence 

In general, the Black Lung Act's regulatory scheme assumes 

that the Secretary is free to use his discretion in resolving 

conflicts in medical evidence. This assumption is the result of 

the usual understanding that the evaluation of witness credibility 

is within the discretion of the hearing officer. See United States 

Steel Corp. v. Bridges, 582 F.2d 7 (5th Cir. 1978). This discretion 

can be overturned only if "arbitrary, unreasonable, or an abuse 

of discretion." Hill v. Califano, 592 F.2d 341, 346 (6th Cir. 

1979); 5 U.S.C. § 706(2) (A). On the other hand, several review 

courts have narrowed the usual deference given to the Secretary's 

decision of how to weigh conflicting medical evidence. Generally 

greater weight is accorded to the report of an examining physician 

than to that of a consulting physician. Thus, several courts 

have restricted the ALJ in the use of his own expertise when his 

impressions are contrary to the medical opinion of a physician 

who testifies before him. See, ~., Gober v. Mathews, 574 F.2d 

772 (3rd Cir. 1978); Schaaf v. Mathews, 574 F.2d 157 (3rd Cir. 

1978) • 

Because of the complexity of the medical evidence involved, 

an ALJ in reaching his decision may call an independent, con

sulting physician to review and comment upon the evidence. This 

practice presents the danger that an ALJ may call more frequently 

upon consulting physicians who are likely to agree with him. 

Thus in addition to agency restraints on the use of such testi

mony, courts have limited the degree to which an ALJ may rely on 

the testimony of a consulting physician. The usual approach is 
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to state the requirement in qualitative terms. For example, in 

Shrader v. Califano, 608 F.2d 114 (4th Cir. 1979), the court 

ruled that an ALJ may not base his decision on the opinion of a 

consulting physician where the physician's report is stated in 

conclusory terms and the law judge's decision was not adequately 

explained. Similarly, in Petry v. Califano, 577 F.2d 860 (4th 

Cir. 1978), the court reversed the Secretary's decision where 

there was no evidence other than normal pulmonary function tests 

to support the opinion of the consulting physician upon which the 

ALJ based his denial of the claim. 

3. X-ray Evidence 

Since x-ray evidence is one of the major sources of medical 

evidence for black lung claimants, strongly controverted issues 

concerning the reading of chest x-rays continue to be pressed. 

In the 1972 amendments, Congress added § 413(b) to the Act, 

ruling that no claim may be denied solely on the basis of nega

tive chest x-rays. This provision was upheld against consti

tutional attack on substantive due process (arbitrariness) grounds 

since Congress had evidence demonstrating the questionable reli

ability of x-ray evidence. See Usery v. Turner Elkhorn Mining Co., 

428 U.S. 1 (1976). Prior to 1972, agency procedures required 

that claims be denied if the x-ray evidence of pneumoconiosis was 

negative. Congress changed the rule, forbidding denial solely on 

negative x-rays, after hearings at which it was revealed that 62% 

of denials of benefits were based on negative x-rays. [1972] 

U.S. Code Congo & Admin. News 2316. The question remains, how

ever, whether negative x-rays corroborated by a physician's 

opinion that claimant does not suffer from totally disabling 

pneumoconiosis are sufficient to deny benefits. 
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The practice of "rereading x-rays" by the Department of 

Labor (and previously of HEW) to deny claims has created strong 

adverse reaction. Under this agency practice, the government 

has relied on contract radiologists to provide independent inter

pretations of x-rays submitted with black lung claims. Congress

ional reaction, as reflected in the 1977 amendment conference 

report, was direct: "This procedure has elicited deep resentment 

among claimants, who believe strongly that the government readers 

are utilized solely for the purpose of denying claims. While the 

Committee does not concur in this belief, it is concerned that 

this procedure alone has done more to destroy the credibility of 

the federal government's administration of this program among 

miners and widows than any other factor." [1978] U.S. Code Congo 

& Admin. News 256. The revised statute now provides that readers 

of x-rays shall be certified and classified as either "A" or "B" 

readers, with "B" readers passing a higher level proficiency 

e.xam. The agencies must give finality to a "B" reader's inter

pretation of an x-ray for purposes of classification over an 

interpretation of an "A" reader's interpretation. 

Despite criticism of this practice, it withstood consti

tutional challenge as a violation of due process in Hill v. 

Califano, 592 F.2d 341 (6th Cir. 1979). In addition, the court 

held that the procedure did not exceed the Secretary's statutory 

authority under § 203 to process and classify hundreds of thousands 

of x-rays received by the agency. The court, however, did note 

that there is no evidence that "B" readers' interpretations are 

binding outside the Secretary's internal classification system. 
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Thus, in entitlement proceedings the Secretary must still 

consider all the evidence. Nonetheless, the cases are in con

flict as to whether this prohibition of rereading of x-rays also 

applies to Part B claims. For example, one panel of the Sixth 

Circuit, in Dickson v. Califano, 590 F.2d 616 (6th Cir. 1978), 

held that the 1977 Amendment's provision making x-rays binding on 

an ALJ also applied to a Part B claim. The Fourth Circuit and 

other panels in the Sixth Circuit have not agreed with this 

conclusion. Sharpless v. Califano, 585 F.2d 664, 665 n.l (4th 

Cir. 1978); Back v. Califano, 593 F.2d 758 (6th Cir. 1979); 

Moore v. Califano, 633 F.2d 727 (6th Cir. 1980). 

A finding of non-retroactivity of the negative x-ray pro

vision seems to be the better approach for several reasons. (pp. 

19-20, supra). The statutory scheme itself supports this result 

as does the legislative history. See Moore v. Califano, 633 F.2d 

727, 732 (6th Cir. 1980). Since Congress explicitly rejected a 

proposal that would make x-ray reading provisions retroactive, 

the intent of Congress is clear. Id. In addition, application 

of new provisions at the appellate review stage embroils the 

court in inappropriate fact-finding determinations. Id. 

4. Other Medical Evidence 

Although black lung claimants usually rely on x-rays as 

their first source of substantiation, they may, because o~ the 

difficulty in x-ray detection of the disease, find it necessary 

to introduce other types of medical proof such as pulmonary 

function tests, medical opinion, or corroborated lay opinions. 

On the other hand, this "other" medical evidence is frequently 
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questioned, especially in cases in which the miner seeks to 

establish his entitlement to benefits through the use of the 

statutory presumption under § 411{c) (4). 

The presumption created by § 411{c) (4) is one of the most 

frequently used in the statute. It allows a miner with fifteen 

years of underground coal mine employment, who does not otherwise 

qualify for benefits through positive chest x-rays, to rely on 

"other evidence" to show a totally disabling respiratory impair

ment. Once sufficient "other evidence" is shown, it is presumed 

that the miner is totally disabled because of pneumoconiosis. 

While a powerful aid to claimants, the statutory presumption can 

be rebutted (as described further below) but only with convincing 

proof either that the miner did not in fact have pneumocuniosis or 

that his impairment was not caused by being employed as a coal 

miner. 

The "other evidence" most frequently relied upon under § 411 

(c) {4} is the reading of pulmonary function tests. These tests 

measure the breathing capacity of the miner. If a miner's breath

ing capacity is sufficiently impaired and therefore falls below 

the level established by regulations issued by the Secretary of 

Labor, the claimant is presumed to have pneumoconiosis. 20 C.F.R. 

§ 718.103. However, where the pulmonary test results do not meet 

these established levels, the question arises as to what inference 

may properly be drawn from them. 

Several courts have now concluded that such nonpresumptive 

pulmonary tests may, when joined with other probative evidence, 

adequately support a black lung claim. First, in Henson v. Wein

berger, 548 F.2d 695 (7th Cir. 1977). it was held that a failure 
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to achieve a test score which would trigger a presumption is not: 

proof of the nonexistence of pneumoconiosis. Then, in cases such 

as Ohler v. Secretary of HEW, 582 F.2d 500, 504 (10th Cir. 1978:, 

it was held that even if a claimant's test scores meet the regu" 

lation's criteria for establishing that his breathing difficulties 

are due to pneumoconiosis, tests that show some breathing problem 

may be used as the "other" evidence of a chronic respiratory 

impairment required by the § 411(c) (4) presumption. The final 

step was recently taken in Prater v. Harris, 620 F.2d 1074, 1085 

(4th Cir. 1980), where the court ruled that the closer the claim

ant's score is to the presumption levels in the tables set forth 

in the regulation, the stronger the inference that the claimant 

does indeed have some form of respiratory disability. 

5. Evidence Sufficient to Invoke Presumption 

While pulmonary function tests are one type evidence 

qualifying as "other" evidence for purposes of invoking § 411 

(c) (4), the evidence used to invoke the presumption need not be 

limited to medical (i.e., clinically verifiable) evidence. In 

united States Steel v. Bridges, 582 F.2d 7 (5th Cir. 1978), the 

corporation argued that the hearing examiner's reliance on a 

claimant's testimony in addition to medical evidence was in 

violation of the definition of "other evidence" in the regula

tions. The court rejected this argument that only medical evi

dence came within the "other evidence" category. 

"We hold that the phrase 'other evidence' 

as used in reference to the third element neces

sary to create a presumption under 30 U.S.C. 

§ 921(c} (4) is to be given its ordinary meaning 

and that the hearing officer may therefore take 

into account all relevant evidence in determining 

the existence of disabling pneumoconiosis, in

cluding the claimant's testimony." Id. at 8. 
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However, no court has gone so far as to invoke the § 4ll(c) (4) 

presumption solely on the basis of lay testimony. That is, the 

testimony of co-workers, neighbors, and relatives regarding the 

claimant's breathing difficulties or incapacity to work in the 

mines is not in itself substantial evidence. See Peabody Coal 

Co. v. Director, 581 F.2d 121, 123 (7th Cir. 1978) ("[I]n order 

to invoke the statutory presumption, it must be established from 

medical evidence, and not lay testimony alone, that the claimant 

is suffering from a totally disabling pulmonary disease, which 

then may be presumed to be pneumoconiosis. ") . 

On the other hand, opinion testimony by the claimant's 

physician has been relied upon to invoke the presumption, even if 

the record contains little or no objective data to support the 

physician's opinion. Miniard v. Califano, 618 F.2d 405 (6th Cir. 

1980) is illustrative of the mere semblance of medical evidence 

which courts have found sufficient for applying the presumption. 

There, the court found that adequate evidence existed despite the 

fact that the record consisted of seven contradictory readings of 

three x-rays and one inconclusive report from the claimant's 

personal physician. The conclusion of pulmonary disability was 

accepted even in the absence of a specific statement by the 

treating physician of total disability due to a respiratory 

impairment and the claimant's continued working for three years 

after he filed for benefits. 

In another frequently cited Sixth Circuit opinion involving 

§ 4ll{c) (4), Ansel v. Weinberger, 529 F.2d 304 (6th Cir. 1976), 

the claimant was unable to prove the existence of pneumoconiosis 

by either x-ray evidence or pulmonary function studies. He 
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therefore sought to substantiate his claim by reliance on the 

§ 411(c) (4) presumption. The medical evidence clearly indicated 

that the claimant was suffering from cerebral arteriosclerosis 

and anteriosclerotic heart disease (which led the ALJ to conclude 

that these nonmine-related conditions were the cause of the 

claimant's disability). Nonetheless, the court emphasized the 

report of Ansel's personal physician which ascribed his total 

inability to work to chronic respiratory or pulmonary disease. 

This singular piece of medical opinion evidence which was derivE!d 

from a cryptic reply to a question in a black lung medical re

8port along with lay testimony was held to be sufficient to 

invoke the presumption. 

Ansel's broad reading of § 411(c) (4) has been followed in 

the Sixth and other circuits in holding that the affirmative 

testimony of the claimant's doctor alongside uncontradicted 

lay testimony is sufficient to invoke the presumption. See, 

~., Singleton V. Califano, 591 F.2d 383 (6th Cir. 1979); 

Henson v. Weinberger, 548 F.2d 695 (7th Cir. 1977). Singleton 

specifically cited Ansel in holding that the testimony of the 

claimant. as to his breathing difficulties and the statement of 

the claimant's personal physican that Singleton was permanently 

disabled due to chronic lung disease entitled the claimant to 

the statutory presumption. Henson similarly holds that the 

Secretary is required to award benefits where the claimant and 

8. liTo the question, 'If the applicant has chronic respira
tory or pulmonary disease, what is your medical assessment of the 
severity of this impairment, i.e., to what extent does it prevent 
him from performing coal mine work?--Explain,' he answered, 'Total.'" 
529 F.2d at 305. 
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his doctor testify as to total disability from respiratory impair

ment. liThe testimony of Mr. Henson and Dr. Peters make out a 

prima facie case of a respiratory or pulmonary impairment, totally 

disabling from coal mine or comparable work." 

This is not to say that there are no limits to the possible 

use of the statutory presumption in support of a miner's claim. 

For example, in Moore v. Califano, 633 F.2d 727 (6th Cir. 1980), 

the Sixth Circuit, while citing Ansel, showed an unwillingness to 

invoke the § 4ll(c) (4) presumption on the basis of scant medical 

opinion testimony. The claimant clearly suffered from heart 

disease, and the court found that one physician's report was 

inconclusive and that the Secretary was justified in refusing to 

invoke the presumption. (The only positive evidence was the 

physician's statement that there was a "possibility" the claim

ant's heart disease was related to his black lung ailment.) 

iihether this approach to medical opinion evidence, which is more 

consistent with the traditional stance of limited judicial review 

under the substantial evidence standard, will lead to a contrac

tion of the fourth statutory presumption is difficult to assess. 

Congress intended that benefits be liberally granted. Yet the 

program was also designed to protect black lung victims, and 

pressures to limit benefit costs seem likely to encourage other 

courts to follow the Moore court's lead of relying upon a stan

dard of some reliable evidence. 

The effort to draw a reasonable and workable line has 

proved difficult. For example, the attempt to resolve the prob

lem by a negative inference drawn from negative tests has been 
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severely criticized. Social Security Ruling, SSR 73-37 provided 

that where x-ray or ventilatory function studies fail to establlsh 

total disability, an inference can be drawn that the miner is not 

totally disabled. But the Eighth Circuit rejected this approach 

as unreasonably creating a counter-presumption contrary to the 

legislative purpose of the 1972 Act. See Bozwich v. Mathews, 558 

F.2d 475 (8th Cir. 1977). Similarly, the Sixth Circuit has not 

followed the ruling's suggested approach, although it did not 

invalidate the ruling entirely. See, ~., Prokes v. Mathews, 

551 F.2d 383 (6th Cir. 1979)i Singleton v. Califano, 591 F.2d 

383 (6th Cir. 1979); Cunningham v. Califano, 590 F.2d 635 (6th 

Cir. 1978); Maddox v. Califano, 601 F.2d 920 (6th Cir. 1979). 

As a consequence of this criticism, a new ruling, SSR 79-33 

(Cumulative Edition, 1979), was issued. It supercedes the earlier 

approach and abandons the effort to draw an adverse inference 

from negative x-rays and tests. SSR 79-33 provides that the 

other supporting evidence must be of the "level of severity 

contemplated in § 410.426" to establish the existence of total 

disability. That is to say, just as proving total disability b~' 

meeting test criteria "must be based on medical evidence that 

demonstrates that the requisite level of severity is met, so too 

must such a finding under paragraph (d) [other relevant evidence] 

be based, where the evidence is conflicting, on evaluation of a:.l 

the available relevant evidence and the preponderance of all such 

evidence must prove total disability. While the opinion of a 

physician that a person is totally disabled is 'relevant evidence' 
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and must be considered, such opinion, in itself without the 

support of clinical findings, will not be controlling." Id. 

The effect of the new ruling is not substantially different 

from the disapproved rule it replaces. It will still only be an 

unusual case where a claimant's ventilatory tests do not meet the 

regulatory criteria that the claimant could be found totally 

disabled due to a lung impairment. This is because the ruling 

specifies that objective medical evidence should be afforded 

greater weight than subjective evidence: where all clinical 

tests are negative the claimant is not totally disabled despite 

observation and opinion evidence of his physician. Although the 

new ruling eliminates the negative inference which was so objec

tionable to the courts, it remains in basic conflict with nu

merous cases invoking the § 4ll(c) (4) presumption to award 

benefits largely on the basis of subjective testimony. 

6. Rebuttal Evidence 

In addition to questions concerning the requisite evidence 

for the § 4ll(c) (4) presumption to apply, the issue of rebuttal 

evidence is frequently raised. Rebuttal is limited by the terms 

of the statute to two types of evidence showing (1) that the 

miner doe~ not, or did not, have pneumoconosiosis; or (2) that 

the claimed impairment did not arise out of coal mining employ

ment. 

Where a claimant suffers from multiple medical problems, the 

employer may seek to show that the disability "arose out of" 

another cause and not because of the claimant's employment. In 

general this effort is unlikely to be successful once the claimant 
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has invoked the § 4ll(~) (4) presumption, because causation is 

presumptively established and the burden of ruling out causali~y 

shifts to the employer. As Rose v. Clinchfield Coal Co., 614 ?2d 

936 (4th Cir. 1980) illustrates, proof of a negative is extraordi

narily difficult. There the court explicitly shifted the burden to 

the employer. 

In addition, Ansel v. Weinberger, 529 F.2d 304 (6th Cir. 

1976), holds that negative x-ray evidence is not sufficient to 

rebut the statutory presumption. There the court relied upon the 

statutory prohibition which forbids the use of negative x-rays as 

the sole basis for denying benefits. It similarly stated that the 

presumption cannot be rebutted by showing negative pulmonary func

tion studies. At the very least, the Secretary must rely on some 

medical opinion in concluding that the claimant did not have pneu

moconiosis if the presumption is to be overcome. The Seventh 

Circuit approved this reasoning in Henson v. Weinberger, 548 F.2d 

695 (7th Cir. 1977), when that court held that failure to achieve 

qualifying ventilatory test scores does not establish that the 

claimant is not entitled to the presumption. In the words of the 

Ansel court: "The regulation which establishes the levels required 

for a finding of disabling pneumoconiosis on the basis of a venti

latory study does not purport to provide proof of the non-existence 

of pneumoconiosis. 1t 529 F.2d at 310. 

Rebuttal evidence based upon the time intervening between 

the claimant's last work in a coal mine and his filing for 

benefits was considered in Bozwich v. Mathews, 558 F.2d 475 

(8th Cir. 1977). There the court rejected the Secretary's 
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argument that a 30-year interval between coal mine employment and 

the claimant's first attempt to seek benefits indicates that the 

impairment did not arise out of such employment. "The mere 

possibility of an intervening cause is insufficient to rebut a 

statutory presumption." 558 F.2d at 480. 

A potential problem in the area of medical evidence is the 

"aggravation theory" of pneumoconiosis. Under this theory, the 

statute covers not only coal worker's pneumoconiosis but also any 

pre-existing impairment which has been aggravated over the years 

by coal dust exposure. This coverage goes even further than the 

extension of the definition of pneumoconiosis beyond the classical 

medical definition of coal worker's pneumoconiosis to cover the 

"sequelae" or consequences of a chronic dust disease of the lung. 

The regulations amplify this statutory definition by specifying: 

"For purposes of this definition [of pneumoconiosis], a disease 

'arising out of coal mine employment' includes any chronic pul

monary disease resulting in respiratory or pulmonary impairment 

significantly related to, or aggravated by, dust exposure in 

employment." 20 C.F.R. § 727.202 (emphasis added). 

However, the Fifth Circuit questioned this "aggravation theory" 

of the disease in United States Steel v. Gray, 588 F.2d 1022 n.3 

(5th Cir. 1979), although the validity of the regulation was not 

specifically challenged there. In Gray the court held that a hear

ing officer had not adequately evaluated the evidence; his finding 

that the claimant had severe emphysema aggravated by dust expo

sure--a conclusion that stopped short of finding pneumoconiosis-

was inadequate to support the § 4ll(c) (4) presumption. [EJmphy-II 
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serna however aggravated by dust, is not a chronic dust disease of 

the lung arising out of employment in coal mines." Id. 

E. Proof of Total Disability 

While issues concerning the sufficiency of medical evidence 

predominate, several cases have centered on the proof of total 

disability. Here the claimant's continued work has been fre

quently asserted as a defense. Several principles are now estab

lished. First, where a living miner has been in gainful and 

comparable employment after leaving the mines, he is not totally 

disabled. Padavich v. Mathews, 561 F.2d 142 (8th eire 1977). 

This does not mean that there can be no claim where the benefit 

claim is filed by a survivor and the miner had worked until thE: 

time of death; continued employment itself does not completely 

destroy the claim. However, the survivor must prove that the 

miner either died from pneumoconiosis or was disabled by it at 

the time of death. The statute establishes that "a deceased 

miner's employment in a mine at the time of death shall not be 

used as conclusive evidence that the miner was not totally dis

abled. II § 402 (f) (l) (B) (i) . 

On the other hand, continued employment is often persuasive 

grounds for denial of a black lung claim. E.g., Farmer v. Wein

berger, 519 F.2d 627 (6th eire 1975). One instance of such a re

sult is where the miner has performed regular, full-time work up 

until his death. Adkins v. Weinberger, 536 F.2d 113 (6th eire 

1976); Jackson v. ~veinberger, 532 F.2d 1059 (6th eire 1976). Another 

situation in which continued employment may constitute substan

tial evidence to support the Secretary's denial is where the 

miner's job at the time of his death was as a foreman or super

• 
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visor. Felthager v. Weinberger, 529 F.2d 130 (10th Cir4 1976) 4 

Finally, the regulations also provide that where "it can be shown 

that there are no changed circumstances of employment indicative 

of his or her reduced ability to perform his or her usual coal 

mine work," the claim should be denied. 20 C.F.R. § 718.204(e) (2). 

F. Causation Issues 

Once a miner has established that he is a worker covered by 

the Act, that he suffers from pneumoconiosis, and that he is 

totally disabled, the only other element left for him to satisfy 

in order to prove his claim is causation. The black lung law 

requires that in order for entitlement to benefits be established, 

a miner's disability must arise out of coal mine employment. 

Therefore, as a theoretical matter, a claimant has the burden of 

demonstrating that the respiratory impairment from which he 

suffers is due to his exposure to coal dust and not to other 

causes, such as years of cigarette smoking or a preexisting 

condition of the lungs. However, as a practical matter, the 

burden has been lessened significantly by the presumptions in the 

Act, by the Secretary Labor's administrative regulations, and 

by judicial construction. 

If a claimant can invoke any of the five statutory presump

tions in § 411(c), it is presumed that the claimant's impairment 

is due to coal mine employment. Thus, in most cases the issue of 

causality does not arise. Nonetheless, the causal link may be 

destroyed where the claimant relies on a rebuttable presumption 

and the coal operator can demonstrate that the miner's disability 

was in fact due to other causes. Similarly, the causation prob
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lem is more difficult for a miner who was not employed in a co,ll 

mine for the required number of years to rely on one of the 

statutory presumptions. Such a claimant must establish through 

"competent evidence" that his "pneumoconoisis arose at least in 

part out of coal mine employment." 20 C.F.R. § 71B.203. 

Under the regulations promulgated by the Secretary of HEW 

which still govern Part B claims, pneumoconiosis must be the 

primary cause of the claimant's disability. 20 C.F.R. § 410.26 

(a). Establishing this primary contribution may be all but 

impossible where the claimant suffers from more than one medical 

condition and it is unclear which cause is "primary." However, 

courts have shown a willingness in some circumstances to relax 

the primary cause requirement. For example, in Peabody Coal 

Co. v. Benefits Review Board, 560 F.2d 797 (7th Cir. 1977), the 

court ruled that substantial evidence supported the grant of 

benefits where the hearing officer found that both heart disease 

and pneumoconiosis were totally disabling and did not specifi

cally use the "primary cause" wording of the regulations. The 

court ruled that "as long as the decision contains a finding 

which is equivalent to a conclusion that pneumoconiosis is the 

primary reason for the disability, the decision complies with t.he 

regulations." 560 F.2d at B01. Here the court relied upon the 

hearing officer's statement that "pneumoconiosis is the operatjve 

cause, in whole or in part, of the claimant's totally disablin~ 

impairment." rd. 

The Fourth Circuit in Rose v. Clinchfield Coal Co., 614 F.2d 

936 (4th Cir. 19BO), showed a similar willingness to relax the 
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causation burden where the claim is based on one of the statutory 

presumptions. There the claimant was a miner's widow who estab

lished her claim by relying on § 4ll{c) (4) 's fifteen-year presump

tion. In response, it was argued that cancer was listed as the 

cause of death on the death certificate. The Board accepted this 

argument in denying benefits, ruling that the claimant had failed 

to establish a causal relationship between the cancer and pneumoco

niosis, or between the cancer and coal mine employment. In 

overturning this interpretation, the court in Rose implicitly 

rejected the regulation's requirement that claimant show that 

pneumoconiosis was the primary cause of his impairment. Once the 

claimant triggers the § 4ll{c) (4) presumption by showing fifteen 

years employment in the mines and a disabling respiratory impair

ment, the burden of demonstrating another cause shifts to the 

respondent. In this circumstance it is not necessary for the 

claimant to establish a causal link: "on the contrary it is the 

respondent's failure effectively to rule out such a relationship 

that is crucial here." 614 F.2d at 939. The court justified 

this shift in the burden of production and persuasion by pointing 

to both the language of § 4ll(c) (4) and the congressional pur

pose. The court reasoned that the claimant invokes the presump

tion by showing (1) that claimant had worked the requisite number 

of years and (2) that the miner had suffered from a disabling 

respiratory impairment. The statute does not require that claim

ant make any showing on causation. Causation issues arise by way 

of rebuttal under § 4ll(c) (4) (B) in which the Secretary may show 

that the claimant's impairment did not arise out of coal mine 
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employment. The court also pointed to the congressional intent: 

that the Act should receive a construction favorable to the 

miner. 

A similar result was reached in Farmer v. Mathews, 584 F.2d 

(6th Cir. 1978), where a miner's death certificate indicated that 

the cause of death was "probably myocardial infarction." The 

Farmer court ruled that this statement was not sufficient evi

dence to show that pneumoconiosis was not the cause of death 

because the autopsy report revealed that the miner had pneumoco

niosis at the time of his death. Again the burden appears to 

have been shifted to the respondent since the court remanded the 

case for a finding as to whether death could be medically ascribed 

to a chronic dust disease of the lungs. New regulations promul

gated by the Secretary of Labor which apply to claims filed after 

March 30, 1980, follow this trend in liberalizing the claimant's 

causation burden. These regulations do not impose a "primary 

cause" requirement, but instead require only that the miner's 

pneumoconiosis arise "at least in part out of coal mine employ

ment." 20 C.F.R. § 718.203 (emphasis added). 
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IV. CONCLUSION 

The general trend of appellate courts in reviewing black lung 

appeals shows a clear bias favoring claimants. This approach is 

supported not only by the remedial purpose of the statute but also 

by the series of broadening amendments enacted by Congress in the 

1970s. In contrast to social security disability cases (which courts 

at times appear to confuse with black lung matters) where Congress 

has often expressed its concern with overly expansive interpretations 

by the district courts, judicial review of black lung cases seems 

properly confined. Appellate courts have usually restricted them

selves to limited review of the administrative findings under the 

substantial evidence standard and recognized that their primary 

obligation is to assure that the evidence, viewing the record as a 

whole, supports the Secretary's conclusions. They have recognized 

that the question on appeal is not whether the reviewing court would 

have read the evidence in the same fashion and reached the same con

clusion as the deciding agency; their function is limited to pro

tecting against arbitrary actions and unsupported results. 

Similarly, review court interpretation of the Black Lung Act 

is generally congruent with the congressional intent, including 

that evidenced in recent amendments. Despite this apparent faith

fulness to the legislative direction, the cases have not entirely 

avoided unpersuasive, inconsistent and sometimes anomalous results. 

Many claims are now approved solely because of statutory presumptions 

or expansive interpretations of the evidence. In any other setting 

the determinations of liability would be viewed more suspiciously 

and the administrative findings considered less convincing. Different 
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treatment of evidence because of irrebutable presumptions also 

leads to fortuitous rather than reasoned benefit awards. For 

example, the 1977 amendments preclude any rereading of x-ray 

evidence. This creates a situation in which liability is based 

on a positive reading for pneumoconiosis by one reader as long as 

the miner has at least 10 years of coal mine employment--even 

though subsequent readings of the x-ray by more skilled readers 

are negative or other negative medical evidence is introduced. 

That is to say, the inferential power of identical medical evi

dence may vary dependent upon the unrelated fact of time, i.e., 

how long a period the claimant can show that he worked in the 

mines. Similar anomalies exist because of the weight given to 

physician comments in differing situations. Another disturbincr 

feature is the inconsistency of case results despite similar 

evidence. The one constant is that there is little, if any, 

verifiable medical proof in most cases considered on appeal. 

This variance between case results and the rationale for 

black lung benefits will continue as long as claimants are to be 

strongly favored yet claims are required to be related to coal 

mine or related framework. The absence of a satisfactory and 

coherent legal framework, especially when connected to the pro-· 

gram's rapidly escalating costs and possible future costs, also 

seem likely to create pressures for a more restrictive program. 

Support for this view, itself a sharp shift from past congres

sional actions, surfaced in a report submitted to Congress in 

July 1980. See Comptroller General, Legislation Allows Black 

Lung Benefits to be Awarded Without Adequate Evidence of Dis

ability, General Accounting Office (July 29, 1980). Its random 

sampling of 200 claims approved under the 1977 amendments' 
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provision for rehearing of previously denied claims revealed that 

in 88.5 percent of the cases the medical evidence in the record 

"was not adequate to establish disability or death from black 

lung." Particular criticism was directed at the extensive agency 

reliance on affidavit evidence, the prohibition on rereading 

x-rays which lead to the approval of claims even where the medical 

evidence is otherwise contradictory or inconclusive, and the 

overwhelming presumptive weight given years of coal mine employ

ment. GAO therefore urged legislative reconsideration of the 

coal raine employment standard and suggested its replacement by 

medical evidence of disability as the basis for benefit liability. 

Current attention to the cost of government grant programs 

in general and black lung in particular, and the controversy 

raised as a consequence, suggest renewed attention to the Black 

Lung Act. One approach may be, of course, to focus on the bene

fit package. This would not directly affect judicial review. 

Another and possibly more likely area for revision will be the 

evidentiary standards applied in finding that the claimant is 

totally disabled from pneumoconiosis caused by coal mine employ

ment. If this approach is followed appellate review of black 

lung cases will be altered and the guides outlined in this manual 

should be reconsidered. 

• 




• 
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Appendix A 

FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 
1969 as amended by BLACK LUNG BENEFITS 

REFORM ACT OF 1977 (Selected Parts)* 

SF-C. 401. (a) Congr!"ss finds nnrl declnres that thrl'e Ilre a si/l'nificant 
number of coal minprs living today who are totally disabl!"d dll!" to 
pneumoconiosis nrising ont of employment in onC' or more of th(' Na
tion~;-; coalmillC1': that thm'(' nrc' n lllllHhN' of survivors of ('oal min!"I'S 
whose deaths were dlle to this 11i:-;PflS!" or who were totally di::abled by 
this di:;;eflsC' al the time of their deaths; and that few Stntes provide 
bC'l1efits for denth OJ' disatJilit,V tIue to this Ilis<'ase 01' who were totally 
disabled hy this disea"e at the tillle of their deaths to coal miners or 
their sUl'vning dep£'ndents. It is, therefore, the purpose of this title 
to provide b£'nefits, in coop£'rntion with t he States! to coal min('rs who 
are totally disnbled due to pn(,l1Illoc(miosis find to the surviving de
pt·ndents of miners whose denth WfiS due to such disease or ",llO were 
totally disnblNI by this dis!"nse at thl~ time of tlwil' denths; and t() 
ellSllr(' thllt. ill the future uflcqllatc l}('n!"fits are provid('d to coal miners 
and their d!"PI'IH,knts in the ('vent of their denth or total disability due 
t<> J;!lellllloconiosis...• 

PART B-CLAIXS FOR BENEFITS FILED ON OR BEFORE 

DECEMBER 31, 1973 


SEC. 411. (a) The Secretary shall, in accordance with the provisions 
of this part, and the regulations promulgated by him under this part, 
make payments of benefits in respect of total disability of any miner 
due to pneumoconiosis, and in respect of the death of any miner whose 
death was dut' to pneumoconiosis or who at the time of his death was 
totally disabled by pneumoconiosis. 

(b) The Secretary shall by regulation prescribe standards for de
tE'rmining for plll'pOSffi of section 411 (a) whE'ther a miner is totally 
disablE'd dlle to pnenmoconiosis nnd for determining whether the 
dE'ath of a min('1' was due to pnE'llm()(',oniosis. RE'gulntions required by 
this snhs('etion shall be pronllllgntl'o and pllhlishE'd in the Federal 
Register at the {'Ill'liest practicllbh' elate nfter the d:ttE' of enactment 
of thi!! titlE'. lmd in no eyent later than the end of the third month 
following thE' month in which this title is E'naded. Final regulations 
refjuir('d for implem('ntation of any am!"ndmentR to this title s1lan be 
pl'omlllgated and pubIishE'd in the FE'dern.l TIegistE'r at the earliest 
practicable date after thE' date of E'lll1f'tnll'nt of sHch am(,l1dments, and 
m no event 1ltter than the end of the fourth month following the 
month in which such amendmE'nts are cnnet{'d.. 

Such regulations may be modifi£'d or adoitional regulations promul
gated from time to time thereafter. 

(c) For PI1I~E.0ses of this sE'ction
(1) [if] If a miner who is suffering Or suifE'r('d from pnE'u

mOf'onit1sis was emplo,Y('d for t('n yell 1'8 or morE' in onE' or mor!" conI 
minC's tll!"!,!" shall be a rrhnttnhle prp<;l1mption that his pneu
moconiosis arose out of sl1ch E'lnplo,Vln!"nt[ :]. 

(2) [if] If a dec(la!';f'd minp!' Wfl~ (lmnfoyf'd for t!"n y(,llrR or 
mor!" in ont' or more roal mi11i'!;:; :mrl dic>o from a r('~pil'flhl('. di;:;NI~ 
t,hpT'(' shltll 00 a rehuttabl(l pJ"e~mmpfioll that. hj~ rlrath wns rhlE' to 
pnpmnof'oniosi:-:[ ;]. 

*Section number references reprinted here are to Title IV 
of the 1969 Act as amended; the entire act is codifided at 
30 U.S.C. §§ 801 et seq. 
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(~) [if] If fI minrr is sll/f(,l'ing- or f'llff,pr('o from n rlll'onir oust 
Oi~P:1"P of th(\ hmg whirh (,\) ",1H'11 (1 1:1 !:rnos('(l hy chest J'oent
gt'nogl'an1, yinl(ls om' or IlHll'1' Inrg'1' opflcit,il's (~I'l'lltpJ' than onl' 
('rntim(\t('r in nin.mrt~r) nnn wflllin he- rlns~:"fi('.n Tn ratr~ory A, n 
or (' in till' Int(,Tnntionnl Chl"~ilic;\tion of Raniog-raphs of th~ 
PnE'nmoronios('s hv th(' Tnt('rnationnl Lnhflr Or!!fllli7.ntion, (TI) 
'wh('n dill'mos('n by hiops\' fll' nlllfl]lSY \,jplds mnssiv(' Ie-sions in the 
lung, or «(') whfln din~nosis i" mnn(' hv oth('r m(,I1,n8. wOlll(l hI' It 

('onnition whirh con1cl rl'nsonnhly hI' (';''lwct('n to vlrln rrsnl,ts de
~wrih('(l in rlnnsf\ (A) 01' (TI) if nin)!J1osis han I)('('n mndE' m the 
Tl'lnnn('r prps('rihf>d in clnns(' (.\) or (TI)' thrn thrrfl shall he an 
lrl'flhnttnhle prrsnmption thnt 11(' is totnl1v disnhl('d d11(, to pMn· 
mo('onlosls or thnt. his ONlth wn"" nul' to pn(,l1m()('oniosis, or thRt 
at thf'l tim!' of his denth hf' wns totnlly nisnblrd hy pnrnmoconiosis 
'I1'l the cnst'l may ~[: nnd], 

(4) If a miner was employed for fifteen years or more in one 
or more underground coal mines, and if there is a chest roent
genogram submitted in connection with such miner's, his window's, 
his child's his parent's, his brother's, his sister's, or his depend
ent's claim under this title and it is interpreted as negative with 
respect to the require.ments of paragraph (~) of this subsection, 
and if other evidence demonstrates the l'xistenrc of n totDJly dis.. 
abling respiratory or pulmonary impairment, (h('n there shall be 
a rebuttable presumption that such miner is totally disabled due 
to pnewnoconiosis, that his death was due to pneumoconiosis, or 
that. at thl' time of his death he was totally disabled by pneumo
coniosis, In the rase of a living miner, a wif!"s affidavit may not 
be used by itself to establish the presumption, The Secretary shall 
not apply all '01' a portion of the requirement of thiti paragraph 
that the minrr workcll in an underground mine where he deter
mines that cond itions of a miner's employment in a coal mine 
other than an llndel'~round mine were substantially similar to 
('ollditions in an underground llline. The Secretary may rebut 
snell prrsumption only by establishing that (A) such miner does 
not, or did not, have pn('umoconiosis, 01' that (B) his respiratory 
of pulmonary impairment did not 111>i8e out of, or ill connection 
with, employment in a coal mine, 

(5) In the ca_~e of a miner who dies on or before the date of the 
eru:wtme71t o.f the Black Lung Benefits Reform Act o.f 1977 who 
was employed for 925 yeaTS or more in one or more coal mines be
fore ,lune 80, 1.")71, the eliqible 8urvi1'07'8 of sllch miner shall be 
entitled to the payment of benefits, at the rate applicable under 
,~f'ction i/'Z(a) (92), unles8 it is f'8tablis1tf'd that at the time o.f his 
or her death ,~1tch m1:71f'r 1"a.~ no.t partiaUy 07' totally diBabled due 
to prwumoconioRi,q, Eligible 8llrI'ivors shall, upon reque8t by the 
Secretary, /ttrnish 81U'h Nidpnce asi,~ a1H1ilnblpwith respeot to 
th(' h('olfh of the minrw at tlu, tim.f' of hiR or herdeafh, 

(<I) Xothing In snh!'ertion (r) ;::hnlJ \)(' rlpptnPfl to afi'<'ct the npplic!l,. 
hility of !'l1h!'l'etiol1 (n) in til(' cn"p of a claim when> the pl'Psmnptions 
pl'O\'idt,rt for th{'('Pi n a l'f' innpplicable, 

~1~(', 412, (ft) Suhjed to til(' provi"iolls of sllh,pclion (h) of this 
~!'Iioll, lH'llI'fit po.ytnt'llts "hall be mnd,> by Ih<' S\'erdnr'y Ullder this 
Plll't u;.; follows: •.. 

SEC. 413. (it) Except as otherwise provided in section 414 of this 
part, no payment of benefits shall be made under this part except pur
suant to a claim filed therefor on or before December 31, 1973, in 
such manner, in such form, and containing such information, as the 
Secretary shall by regulation prescribe. 
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(b) In carrying out the provisions of this part, the Secretary shnll 
to the maximum extent feasible (and consistent with the provisions of 
this part) utilize the prrsonnel and proceciur('s he uses in determining 
entitlement. to disnbility insurance benefit payments under section 223 
of t.he Social Security Act, but no claim for benefits under this part 
shall be denied solely on the basis of the results of n chest l'oentgeno
gram. In determining the validity of claims under this part, all rele
vant evidence shull be considerrd, including, where relenlnt, ll1E1dicnl 
tests such as blood gas stlldies, X-ray ('xaminntion, electrocardiogram, 
pulmonary function studies, or physical performance t<'sts, and any 
medical history, evidence submitted by the claimant's physician, or his 
wife's affidavits, and in the case of a decensed miner, other appropriate 
affidavits of persons with knowledge of the miner's physical condition, 
and other supportive materials. Where there is no med'ical or other 
relevant e1-,idence ,in the case of a deceaRcd miner, such affidavits slLall 
be oonsidcN,d to be 8ufficient to estabN.~h that the mine?' 10as total1y 
disabled due to pneumoconi08i8 01' that his or her death was due to 
pneumoconiosiB. In any case in which there i,~ other e'cidence that a 
miner has a plllrrwnnry or rrspiratory impairment, the Srorretary shall 
accept a board certified or board eligible radiolof/lst's interpretation 
of a chest roentgenogram wMch i.s of a quality 811:lfidcnt to demon
strate the p,'eS(mCe of pneunwconiosUJ submitted in S1tpport of a claim, 
for benefit8 under thi~ title if 8uch roc'ntgcnogram ha1l 'Hoen takrn by 
a radiologi8t or qualifird technician, efrcept 1vhPre the Secretary Juu 
rea~on to believr that the claim has been fraudu7rntly represented. In 
O1'der to in,~ure tILnt a'ny such roentgenogram i.~ of adequate quality to 
demomtratc tlte presence of pneurnoconiosis, and in ordrr to provide 
for unifol'ln qllnlit,y in tILe roentgrnogranl-8, the ,<;;;ecretary of Labor 
may, by reg71lation, establi.~lL 8pu:ific 1'equirrmpnts for tIl/', tecll11iq1les 
ufwd to take roentgenograms of the cltest. Unless the Secretary has 
good MU.~f to belh'1)e that a,n (I1Itopsy report i.~ not ac(:urate, or tl/fd 
the ('ollditi(ln of the 'miner 't.y 0('in9 frmulllhmtly mUJ,'Cprescnted, tlw 
Secretary .~hall a,('cept such autop8y report concerning the preSfllCf of 
7YM'J!lMC01!i08i.~ and the stage of ad1!anCement of pneumoconioais. 
Claimants unde}' this part shall be reimbursed for reasonnble lIwdicnl 
(l)(pens('s illl'l\l'\'('d by them in rstllblishin,g thrir claims. For plll'poO'es 
of detrrminil1g totnl disllbility under this part, the provisions of sub
sediolls (n), (b). (e), «(I). lind (g) of sr(,tiol1 221 of slH'h Ad f'1hn II 
1)(\ nppl iCIII,Il', Thl' provisions of sections 204, 20!) (ll). (h), (d), (r), 
[(f).] (g). (II), (j). (k). [and (I),] (1), and (11), 2n(i. 20i,nnd. 208 
of th(\ So('inl S(,(,lII'ity Ad "hnll hI' llpplicnhl(' undPl' thi;; part with reo 
R\ll'ct, to It lllinrt.. willow, child. PUI'Nlt, brotllrl'. sistrr, 01' depl'udcllt. as 
if bNU·fits lllldl'l' fhi;; PIII't W<'l'(\ bellefltR ulHler title IT of such A\·t, 
gl/('h milll"r 11'110 jr'1I'N rr ('laim f{Jr bpl/('ltN '111/dl'1' tlli,q titll' shall upon 
'r"I/llr,qt hi' /1/·o,·id,',!'111 oPl)Ortlillitu tn ,~Ir1",d'/lIti(lh his 01' /ie]' r1aim 1n/ 
7IU'fln.~ of a ('()lIIphh pttllllonrrry (Tal1/ation.• " ' 

fh:c. -11t. (a) (1) No claim for henrfits llnder this part on account 
of tot al (bahility of n minrr shall he considered ul1ll'sS it is fil('d on or 
b~fore l~('n'Jllb('1' :11, ,ID73, or, in thr ca,",c of n claimant who is n widow, 
wltllm ~lX Jll()/lths aftt'!' the cle:tth of hl.:!' husband or by Decl'mix>r 31 
197:), \vIJi('!Jp\'('r is the lat('r. . . . ' 
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SEC. 415. (It) Notwithstanding any other provision in this title, for 
t.he purpose of nssuring the uninterrupted receipt of benefits by claim
ants at such time ItS responsibility for administration of the benefits 
program is assumed by either a State workmen's compensation agency 
or the Secretary of Labor, any claim for bf'nefits under this part filed 
during the period from .Tuly 1, 1973 to December 31, 1973, shall be 
considel'{'d and d('termin('d in nccordance with the procedures of this 
sC'ction. 'Vith 1'('~Iwct to fillY sHch clnim

(1) Sueh claim shitll be detC'rmined and, wh('re appropriat.e 
lllHll'l' thi~ pHrt 01' ~C'l'ti()n ·12·1: of this titlC', h('n('fit~ i'hllll he paid 
with l'o!<pC'ct. to suell claim by the Secretary of L.llbor. , 

(~) TI\(l 1IIltllll('1' lHl(1 plltt'P of filing slIell e1:UIll shall be m 
Ilcc(mlnlw(' with regulntions iSSll('d jointly by the Secrct.ary of 
ITNllth, Education, and Wdfare and the Secretary of Labor, 
which re~"'1llat.ions sha11 provide, among other things, that such 
C'laims may be filed in distriC't offices of the Social SeC'urity Admin
istrntion and thereafter transferred t.o the jurisdiction of the 
D('pn rtJrH'nt. of I..abor for furt.her C'onsideration. 

(~) The Secretary of Labor shall promptly notify any opern
tor who he bC'li('ves, on the basis of information contained in the 
claims, or nny otll('1' information Iwailable to him. may be lia.ble 
to pay b<>uefilR to th(' elnimnnt under part C of this title for any 
month nft('r D('cE'mbol' 31, 1973. 

(4) 111 determinillj! snch clnims. the Secretary of Labor shall, 
to the ('::d('nt. appropriat(', follow tlIt> proc('dures described in sec
tion!'; 19 (b). (c). nnd (d) of Pllhli(' Law 803, 69th Congress (44 
~tat, ll2·i. IlPPt'ovpd March 4, 1927), as amended. 

(5) Any operator who has been notified of the pendency of a 
claim under paragraph 4 of this subsection shall be bound by the 
determination of the Secret.ary of Labor on such claim as if the 
claim had been filed pursuant to part C of this title and section 
422 thereof had been applicable to such operator. Nothing in this 
paragraph shall require any operator to pay any benefits for any 
mont.h prior to January 1,1974. 

(b) The Secretn.ry of Labor, after consultation with the Secretary 
of Health, Education, and Welfare, may issue such regulations as are 
necessary or appropriate to carry out the purpose of this section. 

P,\RT C-~( 'Ul1\IS FOR BI~NEFITS AFTER DECEMBER 31, 1973 

SEC, 421. (a) On and after .January 1, 1974, any claim for bencfits 
for death Ot' total disabiHty dne to plI('umoconiosis shall be filed pur
SHant to the applicablB Stn}c workmcn~s compensation law, except that 
durin:.; any p<'riod wh~n miners or their surviving widows, children, 
pal'('nts, brotil<'rs, or sIsters. as the case may be, are not covered by a 
Stat(' workmen's eompt'nsation law which provid{'s adequate coverage 
fot, }I1l('UllIOConiosis, and in any ('/1.8(, {It 1Dldch benefits ba.~ed UpO'l1 
digibllify undc1' paragraph (iJ) rJf section 411 (c) are invoZ'ved, theJ 
sImll be entit It>d to claim h<'nefits IIl1d€'l' this part, •.. 

S:r..c.422. (1\) During any period after December 31,1973, in which 
A. ~tat(\ workmen's comp('nsntion lnw is not included on the list. pub
]j"hrd hy the Sc('retary under section 421 (b) of t.his pnrt, the provisions 
of Puhlic Law 80n, 69th C',onj!r('ss (44 Stnt, 1H4, npprov('d Mat'eh 4, 
1927). n1l nmpnded. and ((8 it mfl]1 btl amendl,d ll'm}/' tim~ fo Uml'; (other 
than th(' provisions contained in seC'tions 1. 2, 3. 4. 8. O. 10. 12, 1:1. 2ft 30. 
81, 32, 33, 37, 38. 41, 43. 44. 45. 46, 47. 48. 40, 50. nnd 51 thert>of). :"hnll 
(exC'ept. as otherwise provided in this s111)sectioll [nnd excent I\,c;; the 
~eerotury shnll by J'('J!ulltt.ion otht.>rwise providE'l or bJI requl.f1.fiMl/J o.f 
t.he l~cm'('tary and emcept that r,-/tlrWT/al!B in 811C1~ Ant to fhp (,7IIplO?ll'r 
shall. 'fir, OO'1U1id('1'(l(i to reler to the trt(.llt(ll'lI of the fund. ((.~ till' S('.crrtm'lI 
c01tJlitfer.'1 apP1'opriate (f.nd a.~ i,~ Mn,~illt('.nt-uJith' the provv,Wm 01 f!e~
NMI .~~n. })(\ oppli('ahl(' to {'Ileh ol)('rator of 1\ eool mine in ~neh 

http:Secretn.ry
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~hLt'" with rt'~p<"('t. to d\lut.h or total diflubility due to pneumo
('oniosiA lIl'iRing- Ollt of I'Il1pl0,vnwIlt in ~l\1'h mint'. or 111ith rt"~1)ed to 
f'.ntif7.1lfnJ'nta (lRtflb7i1th.ed in paragraph (5) 01 Rt1('t1l'YfI. J,.11 (0.'- I,n IIfI
l11iniAt(>l'in~ t.hi!, part. the ~t'crotl\ry iR nnthorlzt'd to prt'sl'l'lht' In the 
Ft'nf'ral Regiflt€'l'Rlll'h ndnitiollnl provisions. not incol1f1jflt€'nt with thoRe 
spN'ifknlly Elxl'1ndEld by this subser-tion. os he deems necl'ssary toO pro
vioEl for t.lle paymt'nt .of benefits by SIl<'h .operator to pe~fI;s (>.ntltll'd 
t hl'l'€'to n!'! provided in this part and thereafter those provlsions shall 
00 applicable to ~mch opcrntOl'. 

U) Any {'l"im fo/' hlWl'jif.q l)y (1 m;llI'r 1I11fft'r thi,q Rt't'tion RMll 'be 
fl('d 11'/'ltin t" 1'('(' !1('(f1'·~ 11fIN 11'},if'hCl'n' of tI,e fo"ou.ing Of'(,llJW 

latl'r-
(1) (1 m('di('(17 dl'f('rmination of totaZ disability dUIJ to pneu· 

111 ocm) iOlds : () r 
(B) tl,(' datt'. of the enactment of the Black rung Benefltll Re

In.,.,.". 11 cf of 1.?77, 

S!:c'. !;Sf), (a)(l) 1'lw Sem'cfwry of llt'(11t.II, Hdu,cation., and wa
f(1J'r. .~ltall p'l'omptiy 1wiil!! M('II ciaill/(l'IIt 1(·110 "a,~ fill'll It claim for 
bem:tit8 1I11d(''I' part Jj of tlli8 title and 1.(!I/O,ql~ (,/ithn iN (·iflli/' perlding 
on the. ef/ecti'vt' date of tlli.~ sertio-n or 11I1.~ f)cf'n dfmit·d on or before 
that cffccti'l'e date, that, 11P(fn tlw request 0/ the clai71lAlIl.t, the claim, 
shall be either

(A) re'vicwed by tAe SeC'rctm'y of J1ca7/1t, Education, (1nd lVcl
!lfl'cundel' pap(/!ll'aph (l3) /01' a determlnation b(1,~t'd on the t'1~i
dl'llce. on fill.'. taking ·into acrOl/llt the amrndments 'l1urde by tlie 
Bl(f('k Lml[l Bnwfits Rrfol"m. Ad of 1.rJ77; 01' 

(II) rcl('rrl~d directly by tlte 8N'r('.ta1'Y of R('alth, Rrlucation, 
(wd Welfare to tlte Sect'etary of Labor fol' a drtpl'millati.oll1.l1lder 
'pllragraph (.'J). with an opportllnity /01' the claimant to prefwilt 
Ifddition(11 mrdira.l or Otllf'1' t'1';dl'l1CC in a('('ol'dollf'i' 1.oith that 
pal'agmph, taking into account the mnendmA'nts made by the 
Black Lung Benefits Refol"rn Act of 1977, 

http:llt'(11t.II
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Subpart A-General 

§718.1 Statutory provisions. 

(a) Under Title IV of the Federal 
Coal Mine Health and Safety Act of 
1969. as amended by the Black Lung 
Benefits Act of 1972. the Federal Mine 
Safety and Health Amendments Act of 
1977. the Black Lung Benefits Reform 
Act of 1977. and the Black Lung Bene
fits Revenue Act of 1977. benefits are 
provided to miners who are totally dis· 
abled due to pneumoconiosis and to 
certain survivors of a miner who diet! 
due to or while totally or partially dis
abled by pneumoconiosis. Before the 
enactment of the Black Lung Benefits 
Reform Act of 1977. the authority for 
establishing standards of eligibility for 
miners and their survivors WIlS placed 
with the Secretary of Health. Educa
tion. and Welfare. These standards 
were set forth by the Secretary of 
Health. Education. and Welfare in 
subpart D of part 410 of this title. and 
adopted by the Secretary of Labor for 
application to all claims filed with the 
Secretary of Labor (see 20 CFR 718.2. 
1978). Amendments made to section 
402(f) of the Act by the Black Lung 
Benefits Reform Act of 1977 authorize 
the Secretary of Labor to establish cri· 
teria for determining total or partial 
disability or death due to pneumocon· 
iosis to be applied in the processing 
and adjudication of claims filed under 
part C of Title IV of the Act. Section 

§718.2 Applicability or this part. 

This part is applicable to the adjudi
cation of all claims filed after the ef
fective date of this part and consid
ered by the Secretary of Labor under 
section 422 of the Act and Part 725 of 
this ~.ubchapter. If a claim subject to 
the provisions of section 435 of the Act 
a.nd Subpart C of Part 727 of this sub
chapter cannot be approved under 
that subpart. such claim may be ap
proved. if appropriate. under the pro
VISions cont3;ined in this part. The pro
\'iSlOns of thiS part shall. to the extent 
appropriate. be construed together in 
the adjudication of all claims. 

C.F.R. §§ 718 et seq. (1981) 

§ 718.3 Scope and intent of this part. 

(a) This part sets forth the stand
a.rds to be applied in determining 
wh~ther a coal miner is or was totally. 
or III the case of a claim subject to 
§ 718.306 partially, disabled due to 
pneumoconiosis or died due to pneu
moconiosis. It also speCifies the proce
dures and requirements to be fOllowed 
in conducting medical examinations 
and in administering various tests rele
vant to such determinations. 

(b) This part is designed to interpret 
the presumptions contained in section 
411(c) of the Act. evidentiary stand
ards and criteria contained in section 
413(b) of the Act and definitional re
quirements and standards contained in 
section 402(f) of the Act within a co
herent framework for the adjudication 
of claims, It is intended that these 
enumerated provisions of the Act be 
construed as provided in this part. 

(c) In enacting Title IV of the Act, 
Congress intended that claimants be 
given the benefit of all reasonable 
doubt as to the existence of total or 
partial disability or death due te- pneu
moconiosis. This part shall be con
strued and appliec: in that spirit and is 
designed to reflect that intent. Howev
er. no claim shall be approved unless 
the record considered as a whole. in 
light of any applicable presumptions. 
provides a rea..<;onable basis for deter
mining that the criteria for eligibility 
under the Act and this part have been 
met, 

§ 7HU Definitions and u~e of terrr_~. 

Except as is otherwise provided by 
this part. the definitions and usagf'S of 
terms contained in § 725.101 of Sub
part A of Part 725 of this title, as 
amended from time to time, shall be 
applicable to this part. 

Subpart I-Criteria for the 

Development of Medical Evidence 


§ 718.101 General. 

The Office of Workers' Compensa
tion Programs (hereinafter OWCP or 
the Office) shall develop the medical 
evidence necessary for a determination 
with respect to each claimant's entitle
ment to benefits. Each miner who files 
a claim for benefits under the Act 
shall be provided an opportunity to 
substantiate his or her claim by means 
of a complete pulmonary evaluation 
including. but not limited to, a chest 
roentgenogmm (X-ray), physical ex
amination. pulmonary function tests 
and a blood-gas study. 

§ 718.102 Chest roentgenograms (X-rays). 

(a) A chest roentgenogram (X-ray) 
shall be of suitable Quality for proper 
classification of pneumoconiosis and 
402(0 of the Act further authorizes 
the Secretary of Labor, in consultation 
with the National Institute for Occu
pational Safety and Health, to estab
lish criteria for all appropriate medical 
tests administered in connection with 
a claim for benefits. Section 413(b) of 
the Act authorizes the Secretary of 
Labor to establish criteria for the 
techniques to be used to take chest 
roentgenograms (X-rays) in connec
tion with a claim for benefits under 
the Act. 

(b) The Black Lung Benefits Reform 
Act of 1977 provides that with respect 
to a claim filed prior to the effective 
date of this part or reviewed und~r 
section 435 of the Act. the standards 
to be applied In the adjudication of 
such claim shall not be more restric
tive than the criteria applicable to a 
claim filed on June 30. 1973, with the 
Social Security Administration, 
whether or not the final disposition of 
the claim occurs after the effective 
date of this part. All such claims shall 
be reviewed under the criteria set 
forth in Part 727 of this title. 
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shall conform to the standards for ad
ministration and interpretation of 
chest X-rays as described in Appendix
A. 

(b) A chest X-ray to establish the ex
istence of pneumoconiosis shall be 
classified as Category 1, 2, 3, A, B. or 
C. according to the International 
Labour Organization Union Interna
tionale Contra Cancer/Cincinnati 
(1971) International Classification of 
Radiographs of the Pneumoconioses 
<ILO-U/C 1971>. or subsequent revi
sions thereof. A chest X-ray cllls,sifled 
as Category Z under the ILO Classifi
cation (l958) or Short Form (l968) 
shall be reclassified as Category 0 'lr 
Category 1 as appropriate, and only 
the latter accepted as evidence of 
pneumoconiosis. A chest X-ray classi· 
fied under any of the foregoing classi· 
fications as Cate&ory 0, Including sub
categories 0/-, 0/0. or 0/1 under the 
UICC/Clncinnatl (1968) Classification 
or the ILO-U/C 1971 Classification 
does not constitute evidence of pneu
moconiosis. 

(c) A description and interpretation 
of the findings in terms of the classifi
cations described in paragraph (b) of 
this section shall be submitted by the 
examining physician along with the 
fUm. The report shall specify the 
name and qualifications of the person 
who took the film and the name and 
qualifications of the physician inter· 
preti,lg the film. If the phYSician in· 
terpreting the film is II. Board·certified 
or Board-eligible radiologist or a certi· 
fied uB" reader (see § 718.202), he or 
she shall so indicate. The report shall 
further specify that the film was in· 
terpreted in compliance with this 
paragraph. 

(d) The original film on which the 
X·ray report Is based shall be supplied 
to the Office, unless prohibited by law, 
in which event the report shall be con· 
sidered as eVidence only if the original 
fUm is otherwise available to the 
Office and other parties. Where the 
chest X·ray of a deceased miner has 
been lost, destroyed or is otherwise un· 
available. a report of a chest X-ray 
submitted by any party shall be con
sidered in connection with the claim. 

(e) No chest X-ray shall constitute 
evidence of the presence or absence of 
pneumoconiosis unless it is In substan· 

tial compliance with the requirements 
of this section and Appendix A, except 
that special consideration shall be 
given in the case of a deceased miner 
where the only available X-ray Is of 
sufficient quality for determining the 
presence or absence of pneumoconiosis 
and such X-ray was interpreted by a 
Board-certified or Board-eligible radi
Ologist or a certified "B" reader (see 
§ 718.202). It shall be presumed, in the 
absence of evidence to the contrary. 
that the requirements of Appendix A 
have been met. 

§ 718.103 Pulmonary function tests. 

(a) Any report of pulmonary func
tion tests submitted in connection 
with a claim for benefits shall record 
the results of the forced expiratory 
volume In one second (FEV,) and 
either the forced vital capacity (FVC) 
or the maximum voluntary ventilation 
(MVV) or both. If the MVV is report· 
ed, the results of such test shall be ob· 
tamed Independently rather than cal· 
culated from the results of the FEV,. 
Such tests shall be administered and 
reported in accordance with the stand· 
ards for the administration and inter· 
pretation of pulmonary function tests 
as described in Appendix B. It shall be 
presumed, In the absence of eVidence 
to the contrary, that these require· 
ments have been met. 

(b) All pulmonary function test reo 
suits submitted in connection with a 
claim for benefits shall be accom· 
pained by three tracings of each test 
performed, unless the results of two 
tracings of the MVV are within 5% of 
each other, in which case two tracings 
for that test shall be sufficient.. Pul· 
monury fUnction test results submit· 
ted in connection with a claim for 
benefits sha.ll also include a statement 
signed by the physician or technician 
condUcting the test setting forth the 
following: 

(1) Date and time of test: 
(2) Name, DOL claim number. age, 

height. and weight of claimant at the 
time of the test: 

(3) Name of technician; 
(4) Name and signature of physician 

supervising the test: . 
(5) Claimant·s ability to understand 

the instructions, ability to follow di· 
rections and degree of cooperation in 

performing the tests. If the claimant is 
unable to complete the test. the 
person executing the report shall set 
forth the reasons for such failure; 

(6) Paper speed of the Instrument 
used; 

(7) Name of the instrument used; 
(8) Whether a bronchodilator was 

administered. If a bronchodilator is 
administered. the physician's report 
must aetail values obtained both 
before and after administration of the 
bronchodilator .and explain the signifi
cance of the results obtained; and 

(9) That the requirements of para· 
graph (b) and (c) of this section have 
been complied with. 

(c) No results of pulmonary function 
tests shall constitute evidence of a res· 
piratory or pulmonary impairment 
unless such tests are conducted and re
ported in substantial compliance with 
this section and Appendix B. Special 
consideration shall be given In the 
case of a deceased miner where, in the 
opinion of the adj11dication officer, 
the only available tests demonstrate 
technically valid results obtained with 
good cooperation of the miner. 

§ 718.104 Report of physical examinations. 

A report of a.ny physical examina
tion conducted in connection with a 
claim shall include the miner's medical 
and employment history. A medical 
report form supplied by the Office or 
a reJ.,ort containing substantially the 
same Information shall be completed 
for all findings. In addition to the 
chest X·ray and pulmonary function 
tests, the physician shall use his or 
her judgment In the selection of other 
procedures such as electrocardiogram, 
blood-gas studies, a.nd other blood 
analyses in his or her evaluation of 
the miner. All manifestations of 
chronic respiratory disease shall be 
noted. Any pertinent findings not spe
cifically llsted on the form shall be 
added by the examining physician. If 
heart disease secondary to lung dis
ease is found, all symptoms and sig
nificant findings shali be noted. 

§ 718.105 Arterial blood·gM studies. 
(a) Blood·gas studies are performed 

to detect an impairment in the process 
of alveolar gas exchange. This defect 
will manifest itself primarily as a fall 



B-3 


in arterial oxygen tension either at 
rest or during exercise. No blood-gas 
study shall be performed if medically 
contraindicated. 

(b) A blood-gas study shall initially 
be administered at rest and in a sitting 
position. If the results of the blood-gas 
test at rest do not satisfy the require
ments of Appendix C. an exercise 
blood-gas test shall be offered to the 
miner unless medically contraindicat
ed. If an exercise blood-gas test is ad
ministered. blood shall be drawn 
during exercise. 

(c) Any report of a blood-gas study 
submitted in connection with a claim 
shall specify: 

(1) Date and time of test; 
(2) Altitude and baromf'tric pressure 

at which the test was conducted; 
(3) Name and DOL claim number of 

the claimant; 
(4) Name of technician; 
(5) Name and signature of physician 

supervising the study; 
(6) The recorded values for .CO,. 

.0,. and pH, which have been collected 
simultaneously (speclfr values at rest 
and, if performed. during exercise); 

(7) Duration and type of exercise; 
(8) Pulse rate at the time the blood 

sample wa.s drawn; 
(9) Time between drawing of sample 

and analysis of sample; and 
(0) Whether equipment was cali

brated before and after each test. 

§ 718.106 Autopsy; biopsy. 

(a) A report of an autopsy or biopsy 
submitted in connection with a claim 
shall include a detailed gross macro
scopic and microscopic description of 
the lungs or visualized portion of a 
lung. If a surgical procedure has been 
performed to obtain a portion of a 
lung, the evidence shall include a copy 
of the surgical note and the pathology 
report of the gross and microscopic ex
amination of the surgical specimen. If 
an autopsy has been performed, a 
complete copy of the autopsy report 
shall be submitted to the Office 

(b) No report of an autopsy or 
biopsy submitted in connection with a 
cla.im shall be considered unles!, the 
report complies with the requirements 
of this section. Special consideration 
shall, however. be given to the report 
of a biopsy or autopsy of a mll1er who 

died before the effective date of this 
part. even where the report is not in 
substantial compliance with the re
quirements of this section. 

(c) A negative biopsy is not conclu
sive evidence that the miner does not 
have pneumoconiosis. However. where 
positive findings are obtained on 
biopsy. the results will constitute evi
dence of the presence of pneumoconio
sis. 

§ 718.107 Other medical evidence. 

The results of any medically accept· 
able test or procedure reported by a 
physician not addressed in this sub
part which test or procedure tends to 
demonstrate the presence or absence 
of pneumoconiosis or the sequelae of 
pneumoconiosis or the presence or ab
sence of a respiratory or pulmonary 
impairment. may be submitted in con
nection with a claim and shall be given 
appropriate consideration. 

Subpart C-Determining Entitlement 
to Benefits 

§71S.201 Definition of pneumoconiosis, 

For the purpose of the Act. "pneu
moconiosis" means a chronic dust dis
ease of the lung and Its sequelae. in· 
cluding respiratory and pulmonary im
pairments, arising out of coal mine 
employment. This definition includes. 
but :s not limited to, coal workers' 
pneumoconiosis, anthracosilicosis, 
anthracosis, anthrosilicosis. massive 
pulmonary fibrosis. progressive mas
sive fibrosis. silicosis or silicotubercu
losis, arising out of coal mine employ
ment. For purposes of this definition. 
a disease "arising out of coal mine em
ployment" includes any chronic pul
monary disease resulting in respira
tory or pulmonary impairment signifi· 
cantly related to. or substantially ag
gravated by. dust exposure in coal 
mine employment. 

§ 7111.202 Determining the existence of 
pneumoconiosili. 

(a 1 A finding of the existence of 
pneumoconiosis may be made as fol
lows: 

(1) A chest X-ray conducted and 
claSSified in accordance with § 718.102 
may form the basis for a finding of the 

existence of pneumoconiosis, Except 
as otherwise provided in this section. 
where two or more X-ray reports are 
in conflict, in evaluating such X-ray 
reports consideration shall be given to 
the radiological qualifications of the 
physicians interpreting such X-rays. 

(I) In all claims where there is other 
evidence of pulmonary or respiratory 
impairment. a Board·certified or 
Board-eligible radiologist's interpreta
tion of a chest X-ray shall be accepted 
by the Office if the X-ray is in compli
ance with the requirements of 
§ 718.102 and if such X-ray has been 
taken by a radiologist or qualified ra
diologic technolorist or technician and 
there is no eviden.:e that the claim has 
been fraudulently represented. 

(ii) The following definitions shall 
apply when making a finding in ac· 
cordance with this paragraph. 

(A) The term "other evidence" 
means medical tests such as l:llood-gas 
stUdies. pulmonary function studies or 
physicial examinations or medical his
tories which establish the presence of 
a chronic pulmonary, respiratory or 
cardio-pulmonary condition. and in 
the case of a deceased miner. in the 
absence of medical evidence to the 
contrary, affidavits of persons with 
knowledge of the miner's physical con
dition. 

(B) "Pulmonary or respiratory im
pairment" means inability of the 
human respiratory apparatus to per
form in a normal manner one or more 
of the three components of respira· 
tion, namely, ventilation, perfusion 
and diffusion. 

(C) "Board-certified" means certifi 
cation in radiology or diagnostic roent
genology by the American Board of 
Radiology, Inc. or the American Os
teopathic Association. 

(D) "Board-eligible" means the suc
cessful completion of a formal accred
ited residency program in radiology or 
diagnostic roentgenology. 

(E) "Certified 'D' reader" or .. 'B' 
reader" means a physician who has 
demonstrated proficiency in evaluat
ing chest roentgenograms for roent
genographic quality and in the use of 
the ILO-VIC classification for intt'[
preting chest roentgenograms for 
pneumoconiosis and other diseasl's by 
taking and passing a specially designed 
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proficiency examination given on 
behalf of or by the Appalachian Labo
ratory for Occupational Safety and 
Health. See 42 CFR 37.5l<b)(2). 

(F) "Qualified radiologic technolo
gist or technician" means an individu
al who is either certified as a regis
tered technologist by the American 
Registry of Radiologic Technologists 
or licensed as a radiologic technologist 
by a stale licensing board. 

(2) A biopsy or autopsy conducted 
and reported in compliance with 
§ 718.106 may be the basis for a find
ing of the existence of pneumoconio
sis. A finding in an autopsy of anthra
cotic pigmentation, however, shall not 
be sufficient, by Itself, to establish the 
existence of pneumoconiosis. A report 
of autopsy shall be accepted unless 
there is evidence that the report is not 
accurate or that the claim has been 
fraudulently represented. 

(3) If the presumptions described in 
~§ 718.304, 718.305 or § 718.306 are ap
plicable, It shall be presumed that the 
miner is or was suffering from pneu
moconiosis. 

(4) A determination of the existence 
of pneumoconiosis may also be made if 
a physician, exercising sound medical 
judgment, notwithstanding a negative 
X-ray, finds that the miner suffers or 
suffered from pneumoconiosis as de
fined in § 718.201. Any such finding 
shall be based on objective medical 
evide.lce such as blood·gas stUdies, 
electrocardiograms, pulmonary func
tion studies. physical performance 
tests, physical examination, and medi· 
cal and work histories. Such a finding 
shall be supported by a reasoned medi· 
cal opinion. 

(b) No claim for benefits shall be 
denied solely on the basis of a negative 
chest X-ray. 

(c) A determination of the existence 
of pneumoconiosis shall not be made 
solely on the basis of a living miner's 
statements or testimony. 

§ 71B.203 E~tabli8hing relationship of 
pneumoconiosis to coal mine employ
ment. 

(a) In order for a claimant to be 
(ound eligible for benefits under the 
Act, it must be determined that the 
miner's pneumoconiosis arose at least 
in part out of coal mine employment. 

The provisions in this section set forth 
the criteria to be applied in making 
such a determination. 

(b) If a miner who is suffering or 
suffered from pneumoconiosis was em
ployed for ten years or more in one or 
more coal mines, thpre shall be are· 
buttable presumption that the pneu
moconiosis arose out of such employ
ment. 

(cl If a miner who is suffering or suf
fered from pneumoconiosis was em
ployed less than ten years in the na· 
tion's coal mines, it shall be deter
mined t.hat such pneumoconiosis arose 
out of that employment only if compe
tent evidence establishes such a rela· 
tionship. 

§ 718.204 Total disability defined: criteria 
for determining total disability. 

(a) General. Benefits are pro\'ided 
under the Act for or on behalf of 
miners who are totally disabled due to 
pneumoconiosis, or who were totally 
disabled due to pneumoconiosis at the 
time of death. The standards of this 
section shall be applied to determine 
whether a miner is or was ·'totally dis
abled" for the purpose of the Act. 

(b) Tolal disability defined. A miner 
shall be considered lolally disabled if 
the irrebuttable presumption in 
§ 718.304 applies. If the irrebuttable 
presumption described in § 718.304 
does not apply, a miner shall be con· 
sidered totally disabled if pneumocon· 
iosis as defined in § 718,201 prevents or 
prevented the miner: 

(1) From performing his or hpr usual 
coal mine work; and 

(2) From engaging iil gainful em· 
ployment in the immediate area of his 
or her residence requiring the skills or 
abilities comparable to those of any 
employment in a mine or mines in 
which he or she previously engaged 
with some regularity over a substan· 
tial period of time. 

(c) Criteria. In the absence of con· 
trary probative evidence, evidence 
which meets the standards of either 
paragraphs (c)(1), (2), (3), (4) or (5) of 
this section shall establish a miner's 
total disability: 

(1) Pulmonary function tests show
ing values equal to or less than those 
listed in Table Bl (Males) or Table B2 
(Females) in Appendix B to this part 

for an individual of the miner's age, 
sex, and height for I,he FEV. test; if in 
addition, such tests also reveal the 
values speCified in either paragraphs 
(c)( 1) (j) or (ij) or (iii) of this section: 

(j) Values equal to or less than those 
Iistf'd in Table B3 (Males) or Table B4 
(Females) in Appendix B of this part. 
for an individual of the miner's age, 
sex, and height for the PVC test, or 

(iil Values equal to or less than 
those listed in Table B5 (Males) or 
Table B6 (Females) in Appendix B to 
this part, for an individual of the 
miner's age, sex, and height for the 
MVY test, or 

(iii) A percentage of 55 or less wht::n 
the results of the FEV. test are divided 
by the results of the PVC test (FEV'; 
PVC equal to or less than 55%), or 

(2) Arterial blood-gas tests show the 
values listed in Appendix C to this 
part, or 

(3) The miner has ;:meumoconiosis 
and hru; been shown by the medical 
evidence to be suffering from cor pul. 
monale with right sided congestive
heart failure, or 

(4) Where total disability cannot be 
established under par:\graphs (cl( 1), 
(c)(2) or (c)(3) of this secti()n, or where 
pulmonary function tests and/or 
blOOd-gas stUdies are medically con
traindicated, total disability may nev
ertheless be found if a physician,exer
cisinG' reru;oned medical judgment, 
based on medlCally acceptable clinical 
and laboratory diagnostic techniques, 
conclUdes that a miner's respiratory or 
pulmonary condition prevents or pre
\'ented the miner from engaging in 
employment as described in paragraph
(b) of this section. or 

(5) In the case of a cla;m filed by the 
survivor o( a miner, where there is no 
medical or other rele\ ant evidence 
t he affidavits of persons knOwledge: 
able of the miner's phy~:ical condition 
shall be sufficient to f'stabJish total 
disability, 

(d) In determining tctal disability 
the (ollowing shall apply to state: 
ments made by minen about their 
condition: 

(1) Statements made b€fore death by 
a deceased miner about his or her 
physical condition are relevant and 
shall be considered In making a deter
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mination as to whether the miner was 
totally disabled at the time of death. 

(2) In the case of a living miner's 
claim, a finding of total disability shall 
not be made solely on the miner's 
statements or testimony. 

(e) In determining total disability to 
perform usual coal mine work, the fol· 
I(lwing shall apply in evaluating the 
miner's employment activities: 

(1) In the case of a deceased miner, 
employment in a mine at the time of 
death shall not be conclusive evidence 
that the miner was not totally dis· 
abled, To disprove total disability, it 
must be shown that at the time the 
miner died, there "ere no changed cir· 
cumstances of employment indicati\'e 
of his or her reduced ability to per· 
form his or her usual coal mine work. 

(2) In the case of a living miner, 
proof of current employment in a coal 
mine shall not be conclusive evidence 
that the miner is not totally disabled 
unless it can be shown that there are 
no changed circumstances of employ· 
ment indicative of his or her reduced 
ability to perform his or her usual coal 
mine work. 

(3) Changed circumstances of em· 
ployment indicative of a miner's reo 
duced ability to perform his or her 
usual coal mine work may include but 
are not limited to: 

(i) The miner's reduced ability to 
perform his or her customary duties 
without help; or 

(ij) The miner's rf'duced ability to 
perform his or her customary duties at 
his or her usual levels of rapidity, con· 
tinuity or efficiency; or 

(iii) The miner's transfer by request 
or assignment to less vigorous dUties 
or to duties in a less dusty part of the 
mine. 

(f) No miner who is engaged in coal 
mine employment shall (f'xcept as pro
vided in § 718.304) be entitled to any 
benefit under this part while so em· 
ployed, Any miner who has been de· 
termined to be eligible for benefits 
shall be entitled to benefits only if the 
miner's employment terminates within 
one year after the date such determi· 
nation becomes final. 

§ 718.205 Death due to pneumoconiosis. 

(a) Benefits are provided to eligible 
survivors of a miner whose death was 
due to pneumoconiosis. 

(b) Death will be considered due to 
pneumoconiosis If any of the following 
criteria is met: 

(1) Where competent medical evi· 
dence established that the miner's 
death was due to pneumoconiosis, or 

(2) Where death was due to multiple 
causes including pneumoconiosis and 
it is not medically feasible to distin
guish which disease caused death or 
the extent to which pneumoconiosis 
contributed to the cause of death. or 

(3) Where the presumption set forth 
at § 718.304 is applicable, or 

(4) Where either of the presump
tions set forth at § 718.303 or § 718.305 
is applicable and has not been rebut
ted. 

(c) For the purpose of this section, 
death shall be considered to be due to 
pneumoconiosis whrre the cause of 
death is significantly related to or ag
gravated by pneumoconiosis. 

§ 718.206 Effect of findings by persons or 
agencies. 

Decisions, statements. reports, opin
ions, or the like, of agencies, organiza
tions, physicians or other individuals, 
about the existence, cause, and extent 
of a miner's disability, or the cause of 
a miner's death, are admissible. If 
properly submitted, such evidence 
shall be considered and given the 
weight to which it is entitled as rvi· 
dence under all the facts before the 
adjudication officer in the claim. 

Subpart D-Presumptions Applicable 
to Eligibility Determinations 

§ 7l!t301 Establishing length of employ
ment as a miner. 

(a) The presumptions set forth in 
§ § 718.302, 718.303, 718,305 and 718.306 
apply only if a miner has been em· 
ployed in one or more coal mines for 
specified periods. Regular employment 
may be established on the basis of any 
evidence presented, including the tes· 
timony of a claimant or other wit
nesses, and shall not be contingent 
upon a finding of a specific number of 

days of employment within a given 
period. 

(b) For the purposes of the presump
tions described in this subpart. a year 
of employment means a. period of one 
year. or partial periods totalling one 
year, during which the miner was reg
ularly employed in or around a coal 
mine by the operator or other employ
ee. A "working day" means any day or 
part of a day for which a miner re
ceived pay for work as a miner. If an 
operator or other employer proves 
that the miner was not employed in or 
around a coal mine for a period of at 
least 125 working days during a year, 
such operator or ')ther employer shall 
be determined to have established 
that the miner was not regularly em
ployed for a year for the purposes of 
this section. If a miner worked in or 
around one or more coal mines for 
fewer than 125 days in a calendar 
year, he or she shall be credited with a 
fractional year based on the ratio of 
the actual number of days worked to 
125. No periods of coal mine employ
ment occurring outslde the United 
States shall be credited toward the use 
of any presumption contained in this 
part. 

§ 711(;102 l{eilltion~hip of pneumoconiosis 
to coal mine ('mploymcnt. 

If a miner who is suffering or suf
frred from pneumoconiosis was em
ployed for ten years or more in one or 
more coal mines. there shall be are· 
buttable presumption that the pneu
moconiosis arose out of such employ
ment. (See § 718.203.) 

§ 7111.303 [)('ath (rom 11 respirable disea~e. 

(al If a deceased miner was em
ployed for ten or more years in onr or 
more coal mines and died from a respi· 
rable disease, there shall be a rebutta
ble presumption that his or her death 
was due to pneumoconiosis. 

(1) Under this presumption, death 
shall be found due to a respirable dis
ease in any case in which the evidence 
establishes that death was due to mul· 
tiple causes, including a respirable dis· 
ease, and it is not medically feasible to 
distinguish which disease caused death 
or the extent to which the respirable 
disease contributed to the cause of 
death. 
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(bl The presumption of paragraph 
(al of this section may be rebutted by 
a showing that the deceased miner did 
not have pneumoconiosis, that his or 
her death was not due to pneumocon
iosis or that pneumoconiosis did not 
contribute to his or her death. 

§ 7l8,30~ Irrebuttable presumption of 
total disability or death due to pneu· 
moccniosis. 

There is an Irrebuttable presump· 
tion that a miner is totally disabled 
due to pneumoconiosis, that a miner's 
death was due to pneumoconiosis or 
that a miner was totally disabled due 
to pneumuconiosis at the time ')f 
death, If such miner is suffering or 
suffered from a chronic dust disease of 
the lung which: 

(a) When diagnosed by chest X-ray 
(see § 718.202 concerning the stand· 
ards for X·rays and the effect of inter· 
pretations of X-rays by physicians) 
yields one or more large opacities 
(greater than 1 centimeter in diame
ter) and would be classified in Catego
ry A. B, or C in: 

(1) The ILO-U/C International Clas
sification of Radiographs of the Pneu
moconioses, 1971. or subsequent revi
sions thereto; or 

(2) The International Classification 
of the Radiographs of the Pneumo
conioses of the International Labour 
Offic~, Extended Classification (1968) 
(which may be referred to as the "ILO 
Classification (1968)" J; or 

(3) The Classification of the Pneu
moconioses of the Union Internation
ale Contra Cancer/Cincinnati <1968l 
(which may be referred to as the 
"UICC/Cincinnati (1968) Classifica
tion"); or 

(b) When diagnosed by biopsy or au
topsy. yields massive lesions in the 
lung; or 

(cl When diagnosed by means other 
than those specified in paragraphs (al 
and (b) of this section, would be a con
dition which could reasonably be ex
pected to yield the results described in 
paragraph (al or (b) of this section 
had diagnosis been made as therein 
described: Provided. however, That 
any diagnosis made under this para
graph shall accord with acceptable 
medical procedures. 

§ 718.305 Presumption of pneumoconiosis. 

(al If a miner was employed for fif
teen years or more in one or more un· 
derground coal mines. and if there is a 
chest X-ray submitted in connection 
with such miner's or his or her survi
vor's claim and it is interpreted a.s neg
ative with respect to the requirements 
of § 718.304. and if other evidence 
demonstrates the existence of a totally 
disabling respiratory or pulmonary im· 
pairment, then there shall be a rt'but
table presumption that such miner is 
totally disabled due to pneumoconio
sis, that such miner's death was due to 
pneumoconiosis, or that at the time of 
death such miner was totally disabled 
by pneumoconios.s. In the case of a 
Hving miner's claim, a spouse's affida
vit or testimony may not be used by 
itself to establish the applicability of 
the presumption. The Secretary shall 
not apply all or a portion of the re
quirement of this paragraph that the 
miner work in an underground mine 
where it is determined that conditions 
of the miner's employment in a coal 
mine were substantially similar to con
ditions in an underground mine. The 
presumption may be rebutted only by 
establishing that the miner does not, 
or did not have pneumoconi05is, or 
that his or her respiratory or pulmon
ary impairment did not arise out of, or 
in conn~ction with. employment in a 
coal mine. 

(bJ In the case of a deceased miner, 
where there is no medical or other rel
evant evidence, affidavits of persons 
having knowledge of the miner's con
dition shall be considered to be suffi
cient to establish the existence of a to
tally disabling respiratory or pulmon· 
ary impairment for purposes of this 
section. 

(cl The determination of the exist
ence of a totally disabling respiratory 
or pulmonary impairment, for pur· 
post'S of applying the prt'sumption de
scribed in this section. shall be made 
in accordance with § 718.204. 

(d) Where the cause of death or 
total disability did not arise in whole 
or in part out of dU5t exposure in the 
miner's coal mine employment or the 
evidence establishes that the miner 
does not or did not have pneumoconio· 
sis, the presumption will be considered 
rebutted. However. in no cast ;;hall the 

presumption be considered rebutted 
on the basis of evidence demonstrating 
the existence of a totally disabling ob
structive respiratory or pulmonary dis
ease of unknown origin. 

§ 718.306 Presumption of entitlement ap
plicable to certain death claims. 

(al In the case of a miner who dies 
on or before March I, 1978, who was 
employed for 25 or more years In one 
or more coal mines prior to June 30. 
1971. the eligible survivors of such 
miner shall be entitled to the payment 
of benefits. unless it is established 
that at the time of death such miner 
was not p:1.rtially or totally dlsabl~d 
due to pneumoconiosis. Eligible survi
vors shall, upon request. furnish such 
evidence as Is available with respect to 
the health of the miner at the time of 
death. and the length of the miner's 
coal mine employment. 

(b) For the purpose of this section, a 
miner will be considered to have been 
"partially disabled" If he or she had 
reduced ability to engage in work as 
defined in § 718.204(b). 

(cl In order to rebut this presump
tion the evidence must demonstrate 
that the miner's ablllty to perform 
work as defined In § 718.204(b) was not 
reduced at the time of his or her death 
or that the miner did not have pneu
moconiosis. 

(dl None of the following items, by 
Itself. shall be sufficieI,t to rebut the 
presumption: 

(1) Evidence that a deceased miner 
was employed in a cot"l mine at the 
time of death; 

(2) Evidence pertaining to a deceased 
miner's level of earr-ings prior to 
death; 

(3) A chest X-ray Interpreted as neg
ative for the existence of pneumocon
iosis; 

(4l A death certificate which makes 
no mention of pneumoconiosis. 

§ 718.307 Applicability of 33 U.S.C. 920(a). 

(al Section 20(a) of t he Longshore
men's and Harbor Workers' Compen
sation Act, 33 U.S.C. 920(a), provides 
that in any claim for benefits under 
the Longshoremen's Act it shall be 
presumed. in the absence of substan
tial evidence to the contrary, that the 
claim comes within the provisions of 
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the Act. Section 422(a) of the Act in
corporates such provision except as 
the Secretary provides by regulation. 

(b) Where one or more of the pre
sumptions contained in §§ 718.302
718.305 is or may be applicable to a 
claim, the provisions of Section 20(a) 
of the Longshoremen's Act shall not 
apply to relieve a claimant from the 
burden of proving the facts necessary 
to give rise to the presumption, nor do 
the provisions of Section 20(a) relieve 
a claimant of the burden of proving 
any element of the claim. See 
§ 718.403. 

Subpart E-Miscollaneous Provisions 

§ 718.401 Right to obtain evidence. 

Each miner who files a claim for 
benefits under the Act shall be pro
vided an opportunity tc substantiate 
his or her claim by means of a com
plete pulmonary evaluation. Accord
ingly, the Office shall assist each 
claimant in obtaining the evidence, in
cluding medical evidence. necessary 
for a complete adjudication of a claim. 
In the case of a miner's claim, initial 
medical tests and examinations shall 
be arranged for the miner by the 
Office. at no cost to the miner (See 
§ § 725.405 and 725.406 of this sub
chapter). If a conflict in medical evi
dence h; determined to exist by the 
deputy commissioner or if a miner is 
dissatisfied with the results of medical 
evidence obtained by the deputy com
missioner. additional medical evidence 
may be obtained by the miner or the 
deputy commissioner, as provided in 
§ 725.407 of this subchapter. 

§ 718.402 J.<'ailure to furnish required 
medical evidence. 

An individual shall not be deter
mined entitled to benefits unless he or 
she furnishes such medical evidence as 
is reasonably required to establish his 
or her claim. A miner who unreason
ably refuses (a) to provide the Office 
or a coal mine operator with a com· 
plete statement of his or her medical 
history and/or to authorize access to 
his or her medical records, or (b) to 
submit to an examination or test re
quested by the deputy commissioner 
or a coal mine operator which may be 
liable for the payment of a claim, shall 

not be found eligible for benefits 
under this subchapter (See § § 725.408 
and 725.414 of this subchapter). 

§ 718.403 Burden of proof. 

Except as provided in this sub
chapter, the burden of proving a fact 
alleged in connection with any provi
sion of this part shall rest with the 
party making such allegation. 

§ 718.404 Cessation of entitlement. 

(a) An individual who has been final· 
ly adjudged to be totally disabled due 
to pneumoconiosis and is receiving 
benefits under the Act shall promptly 
notify the Office and the responsible 
coal mine operator, if any, if he or she 
engages in any work as defined in 
§ 718.204(c). 

(b) An individual who has been final
ly adjudged to be totally disabled due 
to pneumoconiosis shall, if requested 
to do so upon reasonable notice, where 
there is an issue pertaining to the va
lidity of the original adjudication of 
disability, present himself or herself 
for. and submit to, examinations or 
tests as provided in § 718.101, and shall 
submit medical reports and other evi
dence necessary for the purpose of de
termining whether such individual 
continues to be under a disability. 
Benefits shall cease as of the month in 
which the miner is determined to be 
no longer eligible for benefits.••• 

Subpart E-Hearings 

§ 725.450 Right to a hearing. 
Any party to a claim (see § 725.360) 

shall have a right to a hearing con
cerning any contested issue of fact or 
law unresolved by the deputy commis· 
sioner. There shall be no right to a 
hearing until the processing and adju
dication of the claim by the deputy 
commissioner has been completed. 
There shall be no right to a hearing in 
a claim with respect to which a deter
mination of the claim made by the 
deputy commissioner has become final 
and effective in accordance with this 
part. 

§ 725.451 Request for hearing. 
After the completion of proceedings 

before the deputy commissioner. or as 
is otherwise indicated in this part, any 

party may in writing request a hearing 
on any contested issue of fact or law. 
A deputy commissioner may on his or 
her own initiative refer a case for 
hearing. If a hearing is requested. or if 
a deputy commissioner determines 
that a hearing is necessary to the reso
lution of any issue. the claim shall be 
referred to the Chief Administrative 
Law Judge for a hearing under 
§ 725.421. 

§ 725.452 Type of hearing; parties. 

(a) A hearing held under this part 
snail be conducted by an administra
tive law judge deHignated by the Chief 
Administrative L:\w Judge. Except as 
otherwise provided by this part, all 
hearings shall be conducted in accord
ance with the provisions of 5 U.S.C. 
554 et seq. 

(b) All parties to a claim shall be 
permitted to participate fully at a 
hearing held in connection with such 
claim. 

(c) A full evidentiary hearing need 
not be conducted if a party moves for 
summary judgment and the adminis
trative law judge determines that 
there is no genuine issue as to any ma
terial fact and that the moving party 
is entitled to the relief request.ed as a 
matter of law. All parties shall be enti 
tled to respond to the motion for sum
mary judgment prior to decision therf;
on. 

§ 725.-153 Notke of hearing. 

All parties shall be given at least 30 
days written notice of the date and 
place of a hearing and the issues to be 
resolved at the hearing. Such notice 
shall be sent to each party or repre
sentative by certified mail. 

§ 725.453A Time and place of hearing. 

(a) The Chief Administrative Law 
Judge shall assign a definite time and 
place for a formal hearinu. and shall. 
where possible. schedule the hearing 
to be held at a place within 75 miles of 
the claimant's residence unless an al
ternate location is requested by the 
claimant. 

(b) If the claimant's residence is not 
in any State. the Chief Administrative 
Law Judge may, in his or her discre

http:request.ed
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tion, schedule the hearing in the coun· 
try of the claimant's residence. 

(cl The Chief Administrative Law 
Judge or the administrative law judge 
assigned the case may in his or her 
discretion direct that a hearing with 
respect to a claim shall begin at one 10· 
cation and then later be reconvened at 
another date and place. 

§ 72:;.15,1 ("han,,~ of time and plact" for 
hearing: tmn,fer of Cllses. 

(a) The Chid Administrative Law 
,Judge or administrative law judge as· 
signed the r<1..~(, may change the time 
and place for a hearing, either on his 
or lH'r own motion or for good cause 
shown by a party. The administrative 
law judge may adjourn or postpone 
t 11(' hearing. or reopen the hearing for 
the receipt of additional evidence, for 
",ood cause shown. at any time prior to 
tilt' mailing to I he partks of the deci· 
sion in the (,<1..<;e. Unless otherwise 
agreed. at lea.st 10 days notice shall be 
gin'll to the parties of allY change in 
tilt' timc or place of hearing'. 

(b) The Chid Administrative Law 
.Judge may for good cause shown 
Iransfer a case from one administra· 
ti\'r law judge to another. 

§ 7:!5.15~ lIeuring proct'dures; Kenerally. 

(a) a.,'IIi'm/' The purp03C of any 
hf'aring conducted undt'r this subpart 
shall be to resnlve contested issues of 
fact ('Ir law, Except a..~ provided in 
~ 725,42l<b)(S). any findin,.::s or deter
minations madl' with respect to a 
claim by a (Ir'puty commissioner sl1all 
flol be considered by the administra
tin' law judge. 

(b) El'idcncc. TIle admi!listratin~ law 
judge shall at the hearing inquire 
f,lily into all matters at issue, and 
slmll not be bound by common law or 
.~latutory niles of evidence. or by tectl 
nira! or forma! rules of procedure. 
t'xcept a..<; pro\'idl'li by 5 U.S.C. 554 and 
illis subpart. The administrative law 
judge shall r('rein' into evidence the 
I est imollY of t II<' wit nesses and parties. 
the rvidencp submitted to the Office 
(If Administrative Law Judges by the 
deputy comrnissio[wr under § 725.421. 
,lnd such additional evidence as may 
Ill' submiltrd in accordance with the 
prmisions of this subpart. The admin
islratin' law judge may entertain the 

objections of any party to the evidence 
submit ted under this section. 

(c) Procedure. The conduct of the 
hearing and the order in which allq:;a
tions and evidence shall be prescnlt'd 
shall be within the discretion of the 
administrativr law judge and shall 
afford the parties all opportunity for a 
fair hearing. 

§ n:)A:;6 Introduclion of d')('um,'n:llry 
... , id,'nfr 

(a) All documrnts transnllttrd 10 Ille 
Office of Aclministrati\'(' 1",w Judges 
under § 725.421 shaJl br placcd into 
evi(\enee by thc admi!li"tratin' !rl\,' 
judge a.~ "XhibilS of thr Dirrctor. sub· 
ject to objection by any party. 

(b)( 1) Any 01 her documentary mate· 
rial. including Il1rdical reports. wj,kh 
wa..<; not submitted to t1w depuly corn· 
missioner, may be n'cci\'ed 111 ('\-idcl\cl' 
subjecI 10 tlle objection of any party. 
if sllch t'\'idc!lce is sent to ,.\1 other 
parI ips wit hill 20 days br(orr a hraring 
is lwlcl in conl1cctlOn with ttle clain .. 

(2) DOCllfl'lCntary ('vidence. which :s 
not excl1angrd wit h Ihr partH's 111 ac
corciancT wilh this paragraph. rnay be 
admitted at the hearing willl the \\nt
ten COnSt'llI of (tIl' panies (lr OIl tilt' 

record at t 11(' lwarinf(. or upon a ~ho\\'· 
iUi{ of good cause why silch £,\'i<ll'11I'" 

was not eXt'llanf(ed in ac('orcianc[' wllh 
this par~>gmph. If do('ullwntary n·;· 
dence 1;; not ('xcl1arH:cd in accordanl'" 
wit h paragr:1pl! (b)( 1) of this section 
and I lit' part it's do not wah'" tllf' ~o
day r('quirt'ment or good raus\' is !lLlt 
shown. the adm i nist ral in' law Judge 
shall eil hrr t'xdude the :at e e\'id(,IlCl' 
from the record Qr rell/and [hr cjaj,ll 
to the deputy commbs,oner for consid
I:'ralion of SHell \,\'idl'nce. 

(3) A medical report wtlich if, lIot 
made anlilablP to tl1\' parli"l> in ;le· 
cordance with parai{raph (bl( 1) of Ihls 
section Sh;lll not be admitted into ('\·i· 
dence in any C<1..<;\' unl('ss tlH' he:l.rilH: 
r('cord is kepI open for at lea..st 30 da~'" 
after the lwaring 10 permit the partil's 
to take such act ion <1..<; each consld('rs 
appropriat(' in rt'spom;p to suell l'vi· 
dence. If, in the opinion of Ihe admin· 
istrative law judge. e\'ldenc(' is with, 
held from till' parties for t ht' purpos(' 
of delaying tilt' adjudication of the 
claim. t1H' adminislralivp law jud.:c 
may excludt' such eV'idence iro!l1 t 11(' 

hearing record and close the record at 
the condusion of the hearing. 

(4) Notwithstanding any other provi
sion of this paragraph. documentary 
evidence other than medical reports 
which is presentrd or discovered in 
connection with the testimony of a 
witness at the hearing may be ad
mitted into the hearing record, subject 
to the objection of any party. 

(c) All medical records and reports 
submitted by any party shall be con
sidered by thr administrative law 
judgl:' ill accordance with the quality 
standards contained in part 718 of this 
subchapter as amended from time to 
timf'. 

(d) Documentary evidence which is 
obtainrd by any party dllring the time 
It claim is pending before the deputy 
commissioner. and which is withheld 
by such party until the claim is for· 
warded to the Office of Administrative 
Law Judges shall. notwithstanding 
paragraph (bl of this section. not be 
admitted into the hearing record in 
the absence of extraordinary circum
stances, unless such admission is reo 
Quested by any other party to the 
claim (see § 725.414(e)/. 

(el If, during the course of a hear
ing. it is determined by the adminis· 
trative law judge that the documen
tary evidence submitted in accordance 
with this st'ction is incomplete as to 
any issue which must b,: adjudicated, 
the ~.dministrative law ;udge may, in 
his or her discretion, remand the claim 
to the deputy comm:ssioner with 
instructions to develop o,11y such addi
tional evidence as is reql ired, or allow 
the parties a reasonable 1 ime to oblain 
and submit such evident e. before the 
termination of the hearir.g_ 

§ 725.t:;7 Witnt'8ses. 

(a) Witnessrs at the nearinl; shall 
testi fy under oat 11 or afC: rmalion. The 
administrative law judge and the par
ties may question witnesses wit h re
spect to any matters relevant and ma
tl:'rial to any contesteci issue. Any 
party who intends to pre~,ent the lesli 
mony of an expert witm'ss at a hear· 
ing shall so notify all other parties to 
the claim at lea.';t 10 days before the 
hearing, The failure to ~i\'e noticl:' of 
the appearance of an expert witness in 
accordance with this paragraph, 
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unless notice is waived by all parties, 
shall preclude the presentation of tes
timony by such expert witnC'ss. 

(bl No person shall be required to 
appear as a witness in any proceeding 
before an administrative law judge at 
a place more than 100 miles from his 
or her place of residence. unless the 
lawful mileage and witness fee for 1 
aay's attendance is paid in advance of 
the hearing date. 

§ 125,-158 Deposition; interrogatories. 

The testimony of any witness or 
party may be taken by deposition or 
interrogatory according to the rules of 
practice of the l'ederal district court 
for the judicial t:istrict in which the 
case is pending (or of the U.S. District 
Court for the District of Columbia if 
the case is pending in the District or 
outside the United States). except that 
at l£'a..')t 30 days prior notice of any 
deposition shall be given to ali parties 
unless such notice is waived. No post
hearing deposition or interrogatory 
shall be permitted unlC'ss authorized 
by the administrative law judge upon 
the motion of a party to the claim. 

§ 725.-159 Witness fee~. 
(a) A witness summoned to hearing 

bdore an administratin> law judge, or 
whose deposition is takcn. shall re
ceive the same fecs and mileage as wit· 
nesses in courts of the Umted States. 
Except as provided in paragraph (c) of 
this section. such fees shall bC' paid by 
the party sllmmoning the witnC'ss. 

(b) No claimant shall be required to 
bear the financial responsibility for 
producing an expert witness for cross· 
examination if such expert witness. re
gardless of his or her availability to 
attend the hearing. ha.~ previollsly 
submitted depositions. interrogatories. 
or medical reports. Such expert wit· 
ness. if he or she is requirC'd to attend 
the hearing. respond to interrogatories 
or give a deposition. shall be sum· 
moned and shall have his or her 
expert witness fee paid by the party 
who summons sllch witne::;s. 

(c) If a claimant is detl.'rmined enti· 
tled to benefits. there may be assessed 
as costs against a responSIble operator. 
if any. fees and mileage for necessary 
witnesses att£'nding the hearing at the 
request of the claimant. Both the ne· 

cessity for the witness and the reason
ableness of the fees of any expert wit
ness shall be approved by the adminis· 
trative law judge. The amounts award· 
ed against a responsible operator as at· 
tomey's fees, or costs, fees and mile· 
age for witnesses, shall not In any re
spect affect or diminish benefits pay
able under the Act. 

§ 125.-I59A Oral argument and written al
legation!!. 

The parties. upon request, may be 
allowed a reasonable time for the pres
entation of oral argument at the hear
ing. Briefs or other written statements 
or allegations as to facts or law may he 
filed by any party with the permission 
of the administrative law judge. 
Copies of any brief or other written 
statement shall be filed with the ad· 
ministrative law judge and served on 
all parties by the submitting party. 

~ 725..160 Consolidated hearings. 
When two or more hearings are to 

be held. and the same or substantially 
similar evidence is relevant and mate
rial to the matters at issue at each 
such hearing, the Chief Administra· 
tive Law Judge may, upon motion by 
any party or on his or her own motion. 
order that a consolidated hearing be 
conducted. Where consolidated hear· 
ings are held. a single record of the 
proceedings shall be made and the evi
denCL introduced in one claim may be 
considered as introduced in the others. 
and a separate or joint decision shall 
be made, as appropriate. 

§125.161 Waiver of right to appear and 
present evidence. 

(a) If all parties waive their right to 
appear bf'fore the administrative law 
judge. it shall not be necessary for the 
administrative law judge to give notice 
of, or conduct. an oral hearing. A 
waiver of the right to appear shall be 
made in writing and filed with the 
Chief Administrative Law Judge or 
the administrative law judge assigned 
to hC'ar the case. Such waiver may be 
withdrawn by a party for good cause 
shown at any time prior to the mailing 
of the decision in the claim. Even 
though all of the parties have filed a 
wah'er of the right to appear. the ad
ministrative law judge may. neverthe· 

less, after glvmg notice of the time 
and place. conduct a hearing if he or 
she believes that the personal appear· 
ance and testimony of the party or 
parties would assist in ascertaining the 
facts in issue in the claim. Where a 
waiver has been filed by all parties, 
and they do not appear before the ad· 
ministrative law judge personally or 
by representative. the administrative 
law judge shall make a record of the 
rele\ ant documentary evidence sub
mitted in accordance with this part 
and any further written stipulations of 
the parties. Such documents and stip' 
ulations shall be considered thc evi· 
dence of record in the case and the de· 
cision shall be based upon such evi· 
dence. 

(b) Except as provided in 
§ 725.456(a). the unexcused failure of 
any party to attend a hearing shall 
constitute a waiver of such party's 
right to present evidence at the hear
ing. and may result in a dismissal of 
the claim (see § 725.465). 

§ 125.-162 Withdrawal of contrtm:rsion of 
i~sues set for formal hearing: effect. 

A P:1rty may. on the record. wiU\· 
draw his or her eontroversion of any 
or all issues set for hearing. If a party 
withdraws his or her contro\'ersion of 
all ii's\lcs, the administrative Jaw judge 
shall remand the case to the deputy 
commissioner for the issuance of an 
appropriate order. 

§ 12;\..163 IRsues to be r(,Rolved at h('aring; 
new issu('s. 

(a) Except as otherwise provided in 
this section. the hearing shall be con· 
fined to those contested issues which 
have been idcntified by the deputy 
commissioner (sec § 725.421) or )1.ny 
other issue raised in writing before the 
deputy commissioner. 

(b) An administrative law judge may 
consider a new issue only if sllch issue 
was not reasonably ascertainable by 
the parties at the time the claim was 
before the deputy commissioner. Such 
new issue ma.y be raIsed upon applica· 
tion of any party. or upon an adminis· 
trative law judge's own motion. with 
notice to all parties. at any time after 
a claim has been transmitted by the 
deputy commissioner to the Office of 
Administrative Law Judges arid prior 
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phrase designating the particular type 
of order. such as "award of benefits." 
"rejection of claim." "suspension of 
benefits," "modification of award." 

(b) A decision and order shall con
tain a statement of the basis of the 
order. the names of the parties. find
ings of fact. conclusions of Jaw. and an 
award. rejection or other appropriate 
paragraph containing the action of 
the administrative law judge, his or 
her signature and the date of Issuance. 
A decision and order shall be based 
upon the record made before the ad
ministrative law judge. 

§ 725.H8 .'iling and service or decision 
and order. 

On the date of Issuance of a decision 
and order under § 725.477. the admin
Istrative law judgp. shall serve the deci
sion and order on all parties to the 
claim by certified mail. On the same 
date. the original record of the claim 
shall be returned to the DCMWC in 
Washington. D.C.. and the decision 
and order shall be considered to be 
filed in the office of the deputy com
missioner. Immediately upon receipt 
of a decision and order awarding bene
fits. the deputy commissioner shall 
compute the amount of benefits due. 
including any interest or penalties. 
and the amount of reimbursement 
owed the Fund. if any. and so notify 
the puties. Any computation made by 
the deputy commissioner under this 
paragraph shall strictly observe the 
terms of the award made by the ad
ministrative judge. 

§ 725..&79 Finality of decisions and orders. 

(al A decision and order shall 
become effective when filed in the 
office of the deputy commissioner (see 
§ 725.478). and unless proceedings for 
suspension or setting aside of such 
order are instituted within 30 days of 
such filing. the order shall become 
final at the expiration of the 30th day 
after such filing (see § 725.481). 

(b) Any party may. within 30 days 
after the filing of a decision and order 
under § 725.478, request a reconsider
ation of such decision and order by 
the administrative law judge. The pro
cedures to be followed in the reconsld· 
eratlon of a decision and order shall be 

determined by the administrative law 
judge. 

(c) The time for appeal to the Bene
fits Review Board shall be suspended 
during the consideration of a request 
for reconsideration. After the adminis· 
trative law judge has issued and filed a 
denial of the request for reconsider
ation. or a revised decision and order 
III accordance with this part. any dis
satisfied party shall have 30 days 
within which to institute proceedings 
to set aside the new decision and order 
or affirmance of the original decision 
and order. 

§ 725..180 ModiOclllion of decillions and 
orders. 

(a) A party who Is dissatisfied with a 
decision and order which has become 
final in accordance with § 725,479 may 
request a modification of the decision 
and order if the conditions set forth in 
§ 725.310 are met. 

§ 725AHI Right to app~al to the B~nefit.s 
Review Board. 

Any party dissatisfied with a deci
sion and order issued by an adminis
trative law judge may, before the deci· 
sion and order becomes final (see 
§ 725.479), appeal the decision and 
order to the Benefits Review Board. A 
notice of appeal shall be filed with the 
Board. Proceedings before the Board 
shall be conducted in accordance with 
Part 802 of this title. 

§ ";25..1H2 Judicinl review. 
(a) Any per;';on adversely affected or 

aggrieved by a final order of the Bene· 
fits Review Board may obtain a review 
of that order in the U.S. court of ap
peals for the circuit in which the 
Injury occurred by filing in such court 
within 60 days following the issuance 
of such Board order a written petition 
praying that the order be modified or 
set aside. The payment of the amounts 
required by an award shall not be 
stayed pending final decision in any 
such proceeding unless ordered by the 
court. No stay shall be issued unless 
the court finds that Irreparable injury 
would otherwise ensue to an operator 
or carrier. 

(b) The Director, Office of Workers' 
Compensation Program. as designee of 
the Secretary of Labor respom.lble for 

the administration and enforcement of 
the Act, shall be considered the pro-per 
party to appear and present argument 
on behalf of the Secretary of Labor In 
all review proceedings conducted pur· 
suant to this part and the Act. either 
as petitioner or respondent. 

§ 725.4H3 Costs in proceedings brought 
without re8llonable ground8. 

If a United States court having juris· 
diction of proceedings regarding any 
claim or final decision and order. de
termines that the proceedings have 
been instituted or continued before 
such court without reasonable ground, 
the costs of such proceedings shall '!>e 
assessed against the party who has so 
Instituted or continued such proceed· 
Ings.••• 

Subpart F-R••ponsible Coal Mine 
Op.rators 

GENERAL PROVISIONS 

§725.~90 Statutory proviKions and 8COpe. 

(a) One of the major purposes of the 
black lung benefits amendments of 
1977 is to provide a more effective 
means of transferring the responsiblli· 
ty for the payment of benefits from 
the Federal governmen: to the coal in
dustry with respect to claims filed 
under this part. In furtherance of this 
goal, a Black Lung DIsability Trust 
Fund financed by the coal industry 
was established by tt e Black Lung 
Benefits Revenue Act 0: 1977. The pri· 
mary purpose of the Pund is to pay 
benefits with respect to all claims in 
Which the last coal mine employment 
of the miner on whose account the 
claim was filed occurred before Janu
ary 1. 1970. With respect to claims in 
which the miner's last coal mine em
ployment occurred after January 1. 
1970. individual coal mine operators 
will be liable for the payment of bene
fits. Where no such operator exists or 
the operator determined to be liable is 
in default in any case. the Fund shall 
pay the benefits due and seek reim
bursement as is appropriate. In addi
tion. the Black Lung Benefits Reform 
Act of 1977 amended certain provi
sions affecting the scope of coverage 
under the Act and describing the ef
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fects of particular corporate transac
tions on the liability of operators. 

<b) The provisions of this subpart 
define the term "operator," prescribe 
the manner in which the identity of 
an operator which may be liable for 
the payment of benefits-referred to 
herein as a "responsible operator" 
will be determined, and briefly de
scribe the obligations of operators to 
secure the payment of benefits. <See 
also Part 726 of this subchapter.) 

§ 725.491 Operator defined. 

(a) In accordance with Section 3<d) 
of the Act, an operator for purposes of 
this part is "any owner, lessee or other 
person who operates, controls, or su
pervises a coal mine or any independ
ent contractor performing services or 
construction at such mine." In accord
ance with Sections 402<d) and 422<b) 
of the Act, certain other employers, 
including those engal~ed in coal mine 
construction, maintenance, and trans
portation, shall also be considered t.o 
be operators for purposes of this part. 
An independent contractor or st>lf-em
ployed miner, construction worker, 
coal preparation worker, or tran::por
tation worker may also be considered a 
coal mine operator for purpose of this 
part. It is Congress' intent that any 
employer of a miner as ddined in 
§ 725.202<11.) shall. to the extent appro
priate, be considered an opt'rator for 
for the purpose's of this part. and the 
provisions of this part sh:tll be con· 
strued in accordance with this intellt. 

<b)<ll In determining \I;llicl! opera· 
tor or other employer is the emploYl'r 
of a particular miner, prima;:y consid
eration shall be givcn to the identity 
of the employer which is directly re· 
sponsible for the superVision, oper· 
ation and control of the mine or mine'S 
or other faCilities where the miner was 
employed. However. Congress has 
made it clear that such s,lpervision or 
control may be directly or indirectly 
exercised. Therefore, in appropriate 
cases where, for example, tilt' individu· 
al or business entity most directly con· 
nected with the mine site is not capa
hie of assuming liability for the pay· 
ment of benefits (§ 725.49Z(d) or is no 
longer in bUsiness and such individual 
or business entity is a subsidiary of a 
parent company, a member of a joint 

venture, a partner in a partnership, or 
is substantially owned or controlled by 
another business entity, such parent 
entity or other member of a joint ven
ture or partner or controlling business 
entity may be considered an operator 
for purposes of this part, regardless of 
the nature of Its business activities. 

(2) Where a coal mine is leased, and 
the lease empowers the lessor to make 
decisions with respect to the terms 
and conditions under which coal Is to 
be extracted or prepared, such as, but 
not limited to, the manner of extrac
tion or preparation or the amount of 
coal to be produced, the lessor may be 
considered an operator with respect ~o 
employees of the lessee. An individual 
land owner or others who lease coal 
lands or mineral rights, who have 
never been coal mine operators or are 
not in the regular business of leasing 
coal mines, shall not be considered a 
coal mine operator in accordance with 
the terms of this section. Where a 
lessor previously operated a coal mine. 
it may be considered an operator with 
respect to employees of any lessee of 
such mine. particularly where the leas
ing arrangement was executed or re
newed after the effective date of this 
part and does not require the lessee to 
secure benefits provided by the Act. 

(3) In any claim in whIch the liabili
ty of a lessor for claims arising out of 
empl0yment with a lessee is brought 
into question. the lessee shall be eon· 
sidered primarily liable for the claim, 
and the liability of the lessor may be 
established only after it has been de· 
termined that the lessee is unable to 
provide for the payment of benefits to 
a successful claimant. In any case in
volving the liability of a lessor for a 
claim arising out of employment with 
a lessee, any determination of lessor li· 
ability shall be made on the basis of 
the facts present in the case in consid· 
eration of the terms and intent of the 
act and this part. 

(4) A former coal mine operator 
which has become a lessor of coal 
miner shall be liable for approved 
claims arising out of coal mine em
ployment with such lessor during the 
time the lessor was a coal mine opera
tor. if such employment terminated on 
or after January 1. 1970, and the con· 

ditions for liability contained in 
§ 725.492 are met. 

<c) 0) An independent contractor 
which performs or performed services 
or engages or engaged in construction 
at a mine or preparation or transpor
tation facility may be held liable for 
the payment of benefits under this 
part as a coal mine operator with re
spect to its employees who work or 
have worked in or around a coal mine 
or coal preparation l.lr transportation 
facllity in the extraction. preparation, 
or transportation of coal or in coal 
mine con1;truction in any period 
during which such employees were ex
posed to coal dmt during their em
ployment with such contractor. Such 
contractor's status a..~ an operator shall 
not be contingent upon the amount or 
percentage of its work or business re
lated to activities in or around a mine, 
nor upon the number or percentage of 
its employees engaged in such activi
ties. 

(2) (iJ Any individual who works or 
has worked as a sole proprietor, a part
ner in a partnership, a member of a 
family business or who is otherwise 
self·employed in or around a coal mine 
or coal preparation or transportation 
facility in the extraction. preparation, 
or transportation of coal or in coal 
mine construction during any period 
such individual was exposed to coal 
dust may be considered an operator 
under this part. 

(H> A self-employed operator. de· 
pending upon the facts of the case, 
may be considered an employee of any 
other operator, person, or business 
entity which substantially controls. su· 
pervises. or is financially responsible 
for the activities of the self-employed 
operator. 

<iii) For the purposes of this part. a 
lessor of a coal mine which lea..<{'ii such 
mine to a self·employed operator shall 
be considered the employer of sueh 
self-employed operator Rnd its elnploy
ees if the lease or agret'ment is execut
ed or renewed aft('r tile effective date 
of this part and such lease or agree· 
mt'nt does not require the le~see to 
guarantf'e the payment of benefits 
which may be required under this 
part. 
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§725.192 Responsible operator defined. 

(a) A "responsible operator" is the 
operator which is determined liable 
for the payment of benefits under this 
part for any (Jeriod after December 31. 
1973. In order for an employer to be 
considered a responsible operator in 
any case, the following shall be estab· 
lished: 

(1) The miner's disability or death 
shall have arisen at least In part out of 
employment in or around a mine or 
other facility during a period when 
the mi:1e or facility was operated by 
such operator, except as provided in 
§ 725,493(a)(2); 

(2) The operator shall have been J.n 
operator of a coal mine or other facili· 
ty for any period after June 3D, 1973; 

(3) The miner's employment with 
the operator or other employer shall 
haw included at least 1 working day 
(§ 725,493(b» after December 31. 1969; 
and 

(4) The operator or the employer 
shall be capable of a.ssuming its Iiabili· 
ty for the payment of continuing 
benefits under this part, through any 
of the following means: 

(iJ By obtaining a policy or contract 
of insurance under section 423 of the 
act and part 726 of this subchapter: or 

(iD By qualifying as a self-insurer 
under section 423 of the act and part 
726 of t l1is subchapter: or 

(iii) By possessing any assets that 
may be available for the payment of 
benefits under this part or through an 
action under subpart H of this part. 

(b) In the abst'nce of evidence to the 
contrary, a showing that a business or 
corporate entity exists shall be 
deemed sufficient evidence of an oper
ator's capability of assuming liability 
under U1is part. 

(c) For the purposes of determining 
wlwtht'r an employer is or was an op
erator or other employer covered by 
the Act which may be found liable for 
the payment of bt'nefits to an employ
ee of slIch employer under this part, 
there shall be a rebuttable presump· 
tion that during the course of an indi
\'idual's employment such individual 
was r<>gularly and continuously ex
posed to coal dust during the eourse of 
employment. The presumption may be 
rebuttf'd by a showing that the em
ployee was not exposed to coal dust 

for significant periods during such em
ployment, 

For purposes of § 725.493(a), a year 
of coal mine employment may be es
tablished bl' accumulating intermit
tent periods of coal mine employment. 
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