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Unequal Recount Procedures 
in a Gubernatorial Election 

Washington State Republican Party v. Reed 
(Marsha J. Pechman, W.D. Wash. 2:04-cv-2350) 

Supporters of a gubernatorial candidate filed a federal complaint 
over a weekend challenging recount procedures. The clerk of court 
was able to find a judge available to hear the case on an emergency 
basis, and the judge held a telephonic conference on Sunday. The 
judge determined that immediate relief was not required because the 
ballots in question would be preserved for later examination. Litiga-
tion in state and federal court continued as the recount continued, 
and the federal plaintiffs’ candidate ultimately did not prevail. 

Subject: Recounts. Topics: Recounts; equal protection; 
intervention; case assignment; matters for state courts. 

Washington’s Republican Party and a voter filed a federal complaint in the 
Western District of Washington’s Seattle courthouse on Saturday, November 
20, 2004, challenging intercounty inconsistencies in a gubernatorial recount 
and alleging that, as a result, “King County voters are more likely to have their 
votes count than voters outside of King County.”1 According to the complaint, 

election workers in an optical scan county may review an undervote ballot, 
apply a subjective standard in evaluating any marks on the ballot to deter-
mine whether the voter intended to vote for a particular candidate, and then 
may enhance a mark or pattern made by the voter or duplicate the ballot by 
making a mark on a different ballot that will then be counted.2 

With their complaint, the plaintiffs filed a motion for a temporary restraining 
order.3 

The first judge that the clerk of court could find to come in over the week-
end to hear the emergency case was Judge Marsha J. Pechman.4 Court records 
then were not as available electronically then as they are now, so Judge Pech-
man reviewed the papers at the courthouse, called in a couple of law clerks and 
a court reporter, and held a telephonic conference on Sunday.5 Judge Pechman 
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granted an unopposed oral motion by Washington’s Democratic Party to in-
tervene.6 On representations by Washington’s attorneys, Judge Pechman con-
cluded that immediate relief was not required, because the ballots in question 
would be preserved for later examination.7 At the end of the hearing, Judge 
Pechman informed the parties that although she handled the emergency mo-
tion, the case would be permanently assigned to a judge at random.8 

The plaintiffs filed an amended complaint9 and a motion for a preliminary 
injunction on Monday.10 On Wednesday, with the Republican candidate 
ahead by forty-two votes after completion of the first recount,11 the plaintiffs 
voluntarily dismissed the action.12 Judge Ricardo S. Martinez approved the dis-
missal on the following Monday.13 

After a statewide hand recount, the Democratic candidate led by 129 
votes.14 During the hand recount, Washington’s supreme court denied, on De-
cember 14, mandamus intervention sought by the Democratic Party15 and re-
versed, on December 22, a temporary restraining order granted to the Repub-
lican Party.16 On December 30, the Democratic candidate was certified the 
winner of the election.17 
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