CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Preparing for Voting-Machine Failure

NAACP State Conference of Pennsylvania v. Cortés
(Harvey Bartle 111, E.D. Pa. 2:08-cv-5048)

A federal complaint filed twelve days before a general election chal-
lenged a directive allowing the use of paper ballots only when all
voting machines fail. A day after a hearing, held five days after the
complaint was filed, the district judge issued a preliminary injunc-
tion requiring the offering of paper ballots when half or more of the
voting machines cease to work.
Subject: Voting procedures. Topics: Voting technology; case

assignment; intervention.

Three voters and two voting-rights organizations filed a federal complaint in
the Eastern District of Pennsylvania on October 23, 2008, twelve days before
a general election, claiming that “the new rule promulgated by the Pennsyl-
vania Secretary of the Commonwealth directing the use of emergency paper
ballots only when all of the voting machines in a precinct fail is nothing short
of perverse.” With their complaint, the plaintiffs filed a motion for a prelim-
inary injunction and expedited hearing.’

The court assigned the case to Senior Judge Bruce W. Kauffman, but on
the day after the case was filed the court reassigned the case to Chief Judge
Harvey Bartle III.?

Another voter and the Republican Party moved on October 24 to inter-
vene on behalf of the plaintiffs.* Judge Bartle set the matter for hearing on
Tuesday, October 28, at 1:00 p.m.> He held pretrial conferences on October
24 and 27.° After the first conference, the motion to intervene was with-
drawn.’
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At the October 28 hearing, the plaintiffs called nine witnesses, and the
defendants called three; closing arguments began at 8:34 p.m.* The hearing
ended at 9:00.°

On October 29, Judge Bartle issued a preliminary injunction mandating
that polling places offer voters paper ballots when half or more of the voting
machines become inoperable."

It is undisputed that there are a total of 9,329 polling places in the 67
counties of Pennsylvania. . .. [O]ver 90% of Philadelphia’s divisions or pre-
cincts are equipped with two machines or less and over 99% have three ma-
chines or less.

Based on the record before us, we find that there is a real danger that a
significant number of machines will malfunction throughout the Com-
monwealth, and this occurrence is likely to cause unacceptably long lines on
November 4 ...."
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