CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Speculative Complaint
About Polling-Place Interference

Loeber v. Spargo
(Lawrence E. Kahn, N.D.N.Y. 1:04-cv-1193)

A pro se complaint filed a few weeks before the 2004 general election
challenged New York districting, among other things. After a hear-
ing on concerns that a United Nations body would oversee New York
elections, the district judge dismissed the complaint as speculative
and for not naming as defendants parties against whom an injunc-
tion would provide the plaintiffs with their desired relief. In 2010, the
court of appeals affirmed dismissal of an amended complaint for fail-
ure to state a federal cause of action.
Subject: Polling-place activities. Topics: Pro se party;

malapportionment; Help America Vote Act (HAVA); interlocutory
appeal; three-judge court; case assignment.

A twelve-plaintiff pro se federal complaint filed in the Northern District of
New York on October 15, 2004, challenged New York gerrymandering and
other features of elections in New York.! Ten days later, the court reassigned
the case from Judge Gary L. Sharpe to Judge Lawrence E. Kahn.?

A hearing before Judge Kahn on October 27 focused on the plaintiffs’ con-
cern that a United Nations body had been invited to oversee the November 2
election.” On Friday, October 29, Judge Kahn denied the plaintiffs an injunc-
tion.* First, the plaintiffs did not name as defendants parties whose behavior
could be enjoined to achieve the remedy that the plaintiffs desired, such as
county election officials.” Second, the plaintiffs’ concerns were speculative.®

On August 15, 2005, the court of appeals reversed Judge Kahn’s dismissal
of the case.” “The complaint here, while prolix and burdensome both for the
court and for the appellees, can nonetheless be read and comprehended to
plead at least some claims that are not frivolous on their face.”

Reviewing an amended complaint,” Judge Kahn dismissed various claims
and defendants on January 8, 2008, including the plaintiffs’ “claim that De-
fendants wrongfully counted the voting age population, rather than using the
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citizen voting age population, thereby using imprecise numbers in redistrict-
ing and determining eligibility for funds under the [Help America Vote
Act].”10

In 2010, the court of appeals affirmed Judge Kahn’s July 31, 2008, dismissal
of the case."
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