CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Late Absentee Ballots in Florida

Friedman v. Snipes
(Patricia A. Seitz and Alan S. Gold, S.D. Fla. 1:04-cv-22787)

On the day of the 2004 general election, three voters filed a federal
complaint claiming that although they requested absentee ballots
on time they did not receive them in time to cast them without a
risk that the ballots would not be counted. The district judge as-
signed to the case set a status hearing for the following morning,
but on the day of the hearing she recused herself at the request of
the state’s secretary of state because of her husband’s legal work for
one of the major political parties. The judge to whom the case was
reassigned reset the hearing for later that day. The second judge
granted a temporary restraining order segregating the ballots in
question, but he ultimately denied the plaintiffs a preliminary in-
junction after an evidentiary hearing.
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On the day of the 2004 general election, three Florida voters filed a federal
complaint in the Southern District of Florida’s Miami courthouse claiming
that although they requested absentee ballots on time they did not receive
them in time to cast them without a risk that the ballots would not be count-
ed.! With their complaint, at 4:45 p.m.,*> the plaintiffs filed a motion for an
emergency hearing on a temporary restraining order or a preliminary in-
junction.’

On the day that the case was filed, Judge Patricia A. Seitz set a status
hearing for 9:30 a.m. on the following morning and ordered service of the
complaint and motion on all defendants by 9:00 p.m. on election day.*

After the election-litigation challenges in Florida of 2000, the court be-
came additionally sensitive to the possibility of emergency filings at election
time.> Judges were notified promptly of cases assigned to them, and the court
maintained contact information for election officials™ attorneys.’ It was the
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responsibility of plaintiffs to serve defendants promptly, but chambers or
clerk’s office staff would typically contact defense counsel to give them a
heads up as a way to make sure that the case could progress promptly.”

On the day of hearing, Judge Seitz recused herself at the request of Flori-
da’s secretary of state; Judge Seitz’s husband had provided legal work for the
Democratic Party.® The court reassigned the case to Judge Alan S. Gold,” who
reset the hearing for 12:30 p.m."

After the first hearing, Judge Gold issued a temporary restraining order
requiring the defendants to “segregate and preserve any and all absentee bal-
lots which were postmarked by November 2, 2004 and which were received
by their respective offices between 7 p.m. on November 2, 2004 and mid-
night on November 12, 2004.”"! Judge Gold set a preliminary-injunction evi-
dentiary hearing for the following day and further oral arguments for Mon-
day of the following week.”” At the November 4 evidentiary hearing, the
plaintiffs and most of the witnesses testified by telephone."

On November 9, Judge Gold determined that the plaintiffs were not enti-
tled to preliminary injunctive relief; the statutory deadline for receipt of cast
absentee ballots was sufficiently reasonable.'* On November 22, Judge Gold
closed the case on the plaintiffs’ voluntary dismissal.”
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