CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Preclearance for a Special Election

Buell v. Monterey County
(Jeremy Fogel, N.D. Cal. 5:10-cv-1952)

A federal complaint alleged that polling-place consolidations and
the date of the election had not been precleared for a special elec-
tion to fill a vacancy in the state senate, as required by section 5 of
the Voting Rights Act for a county overlapping the senate district.
By the time a three-judge district court met to hear the case, the
special election had been precleared.
Subject: Election dates. Topics: Poll locations; section 5

preclearance; three-judge court; enjoining elections; intervention.

On May 6, 2010, voters filed a federal complaint in the Northern District of
California’s San Jose courthouse to challenge special-election procedures
planned to fill a vacancy in California’s senate.! The plaintiffs claimed that
the date of the election and the limited number of polling places planned for
it had not been precleared pursuant to section 5 of the Voting Rights Act, as
required for elections in Monterey County.> At the time, the senate district
and Monterey County overlap.’

The special election was necessary because President Obama appointed
Ellen Tauscher, a member of Congress, to be under secretary of state for
arms control and international security.* On November 3, 2009, Lieutenant
Governor John Garamendi won a special election for her seat.> On April 26,
2010, California’s legislature confirmed Governor Arnold Schwarzenegger’s
appointment of Abel Maldonado to replace Garamendi.® That left Maldona-
do’s seat in the state senate vacant, which the governor could fill either by
special election or by consolidating the election with the regular June 8 pri-
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4. See Dan Walters, 2 Vacancies Give Governor Opportunity, Sacramento Bee, June 1,
2009, at A3.

5. See Joe Garofoli, Democrat Wins Easy House Victory, S.F. Chron., Nov. 4, 2009, at Al;
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mary and November 2 general elections.” The governor chose to go special: a
June 22 first round and an August 17 runoft.?

The court assigned the case to a magistrate judge,” but the plaintiffs
sought reassignment to a district judge.”” The court reassigned the case to
Judge Jeremy Fogel" because of his experience in 2003 with section 5 litiga-
tion.”> On the case’s second day, the plaintiffs moved for a temporary re-
straining order.”” On May 10, three voters moved to intervene as defend-
ants."

On May 12, Judge Fogel granted intervention,'” set a hearing for May
20, and asked the circuit’s chief judge to designate a three-judge district
court to hear the section 5 claim."” “Pending the hearing, the County is re-
strained from sending any absentee ballots to voters registered in Monterey
County until Section 5 preclearance has been obtained or until further order
of the Court.”*® At the hearing, the U.S. Department of Justice announced
that it had precleared the special election.” The three-judge court deter-
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28,2010, at 5B; Egelko, supra note 1.

9. Initial Case Management Order, Buell v. Monterey County, No. 5:10-cv-1952 (N.D.
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mined on the following day that the plaintiffs, therefore, were not entitled to
immediate injunctive relief.’

This case did not get as much public attention as a section 5 case seven
years previously involving the recall of Governor Gray Davis and election of
Schwarzenegger as a replacement.” For the state-senate case, a regular court-
room could be used, and the circuit-judge member of the panel participated
by video conference.” The court’s and the county’s experience with the earli-
er case helped to make this case run more smoothly.”

The governor’s party won the special election.* Judge Fogel approved a
voluntary dismissal of the case on September 27.%
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