CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Turned-Away Voters in a Close Election

Bennink v. City of Coopersville
(Robert Holmes Bell, W.D. Mich. 5:06-cv-82)

Voters turned away from the polls in a close election on a school
bond sued for the right to vote in the election immediately after the
election was over. The court denied the plaintiffs the requested re-
lief.

Subject: Recounts. Topics: Enjoining certification; registration
procedures; provisional ballots.

On May 25, 2006, seven plaintiffs filed a federal complaint in the Western
District of Michigan claiming that they had wrongfully been turned away
from the polls at a May 2 election in which a school bond proposal received a
three-vote majority with a recount pending.! With their complaint, the plain-
tiffs filed a motion for a temporary restraining order.?

On May 26, Magistrate Judge Joseph G. Scoville set the case for hearing
on June 1 before District Judge Robert Holmes Bell.’ Following the hearing,*
Judge Bell dismissed some of the 11 defendants® and ordered that Michigan
be added as a necessary party.

On June 5, Judge Bell denied the plaintiffs a stay of the recount:

The Court is not persuaded that Plaintiffs have shown a likelihood of suc-

cess on the merits of their claim that they are entitled to the relief requested,

i.e., that they should be allowed to cast their votes after the polls have

closed, the votes counted and the results made public.
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It is the public ... that would suffer the most substantial harm from a
stay of the recount. ... The public has an interest in both the finality and
stability of the election process.”

The bond remained ahead in votes after the recount.?

On July 14, Judge Bell approved a stipulated stay of the action pending a
state-court action to nullify the election.” In an agreement requiring the los-
ing plaintiff to pay only half of the approximately $52,000 in fees assessed
against her by the state court, the plaintiff waived appeal, so the bond sale
could proceed.'
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