CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Opportunity to Cure Missing and Mismatched
Absentee-Ballot Signatures in California

Fugaziv. Padilla
(Kimberly ]. Mueller, E.D. Cal. 2:20-cv-970)

A candidate and several voters challenged the certification of a pri-
mary election, alleging that absentee voters were not given sufficient
opportunities to cure missing or mismatched signatures. Absentee
voting was important in the election because of a global infectious
pandemic. The district judge denied the plaintiffs immediate relief
because although a mailing to voters who had signature problems
was confusing, and the election office was closed to visitors, clarifi-
cations were available by telephone.

Subject: Absentee and early voting. Topics: Signature matching;
absentee ballots; Covid-19; enjoining certification; intervention;
primary election; class action.

A federal class-action complaint filed in the Eastern District of California on
May 12, 2020, by fourteen plaintiffs against California’s secretary of state and
San Joaquin County’s registrar of voters alleged that absentee voters in a
March 3 primary election whose signatures either were absent or did not ap-
pear to match signatures on record were not given sufficient opportunities to
cure the defect.! On May 13, the plaintiffs filed an application for a temporary
restraining order.?

Two days later, the legislature candidate who had edged out the first plain-
tiff for a spot on the general-election ballot sought to be included in the case
as a defendant.’ Judge Kimberly J. Mueller set the case for a hearing by vide-
oconference on May 19.*

Judge Mueller granted intervention on May 19 because the candidate’s
“ability to protect her interests would be impaired if at this point she were not
joined to this action.” The case raised a concrete possibility that the first plain-
tiff could displace the prospective intervener as a candidate in the general elec-
tion if disputed ballots were counted.®

Judge Mueller denied the plaintiffs immediate relief on May 22.” Being able
to vote by mail in the election was very important because of the global Covid-
19 infectious pandemic.® The registrar’s notice to absentee voters with missing
or mismatched signatures was confusing as to the deadline for a cure: it spec-
ified the deadline as two days before certification of the election without
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specifying the certification day.’ But although the office was closed because of
the pandemic, the office was responding to clarification inquiries by tele-
phone."

Judge Mueller dismissed an amended complaint as moot on October 29."
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